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Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 


7 CFR Parts 1806, 1807, 1900, 1944, 
1951, 1955, 1956, 1965 


Servicing and Collections; Providing 
Real Estate Tax and Property 
insurance Escrow Services for 
Monthiy Payment Rural Housing 
Borrowers 


AGENCY: Farmers Home Administration, 
USDA. 


ACTION: Final rule. 


SUMMARY: The Farmers Home 
Administration (FmHA) amends its 
Single Family Housing servicing and 
collections regulation to be consistent 
with the Agency’s current definition of 
“delinquency.” The intended effect of 
this action is to provide uniformity 
within FmHA when servicing a 
delinquent account. The Agency is also 
changing the title of Form FmHA 1951- 
37, “Additional Payment Agreement” to 
“Delinquency Workout Agreement.” 
This action is necessary so the Agency 
can conform with conventional lenders 
who use a “workout agreement” for 
delinquent borrowers. The Agency is 
requiring borrowers who bring cash 
payments to the county office to be 
charged a money order fee. If the fee is 
not paid, the money order fee will be 
deducted from the payment. Further 
guidance is also being given on servicing 
the account of annual payment 
borrowers in addition to the housing 
account of a borrower who is also 
indebted for Farmer Program loan(s) 
which are being liquidated. FmHA is 
also amending several sections of its 
security servicing regulation, one of the 
major revisions being the agency's 
policy on release of liability. This action 
will also amend administrative 
instructions to several CFR Parts. This 
action is necessary to enable FmHA to 


provide the capability to escrow for real 
estate taxes and property insurance for 
monthly payment rural housing 
borrowers. A 1987 amendment to the 
Housing Act of 1949 requires FmHA to 
escrow for real estate taxes and 
property insurance, which should 
enhance the propsects of FmHA rural 
housing borrowers becoming successful 
homeowners. 


EFFECTIVE DATE: March 25, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Jean F. Leavitt, Senior Loan Specialist, 
Single Family Housing Servicing and 
Property Management Division, Farmers 
Home Administration, USDA, South 
Agriculture Building, room 5309, 
Washington, DC 20250, telephone: (202) 
382-1452. 


SUPPLEMENTARY INFORMATION: This 
final rulemaking action has been 
reviewed under USDA procedures 
established in Departmental Regulation 
1512-1 which implements Executive 
Order 12291, and has been classified as 
“nonmajor.” It will not result in an 
annual effect on the economy of $100 
million or more. There will be no 
significant increase in cost or prices for 
consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions. 
Furthermore, there will be no adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
the ability of United States based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


Background /Information 


On September 28, 1989 (54 FR 39742), 
Farmers Home Administration 
published a proposed rule on providing 
real estate tax and property insurance 
escrow services for monthly payment 
rural housing borrowers and revising its 
account and security servicing 
regulations and instructions. Farmers 
Home Administration now publishes 
these proposed revisions for final rule. 
Farmers Home Administration (FmHA) 
was mandated by Congress under the 
1987 Amendment to the Housing Act of 
1949 to provide escrow services to pay 
taxes and insurance for SFH borrowers. 
Borrowers being phased into escrow 
will be notified by letter at least 90 days 
prior to initiating escrowing, In an effort 
to implement escrow services, FmHA 
initiated a pilot project for the State of 
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Wisconsin. A private sector contractor 
was selected to develop the billing, 
escrow, and accounting services for 
Wisconsin’s SFH loan portfolio. 
However, in March 1990, the contract 
was terminated for the Government's 
convenience because of problems 
encountered in developing an 
accounting system which would be 
compatible with FmHA’s existing 
system. The Agency is presently 
exploring other options for obtaining 
escrow capability. 

The following are the major revisions, 
pertaining to escrow, incorporated in 
this rulemaking action: 

1. Section 1806.6 will provide that 
force placed insurance will be obtained 
for borrowers required to escrow, if the 
borrower fails to provide acceptable 
insurance. Existing borrowers required 
to escrow will be notified by letter at 
least 90 days prior to initiating 
escrowing for hazard insurance. 
Borrowers being phased into escrow 
will be given 30 days to obtain coverage. 

2. Section 1806.25(c)(4)} states — 
borrowers required to escrow will be 
notified by letter 90 days prior to 
initiating escrowing for flood insurance. 

3. Section 1806.28 states that for 
borrowers required to escrow for flood 
insurance, the premium will be paid 
through an advance if the escrow 
account contains insufficient funds. 

4. Section 1807.2(f}(3) provides that 
escrow funds will be prorated between 
buyer and seller at the time of closing. 
Also, when an assumption is closed, an 
amount equal to the transferor’s share of 
the prorated taxes will be transferred to 
the transferee’s escrow account, if the 
transferee is required to escrow. 

5. Section 1951.313(f} provides that 
FmHA will pay the property taxes and 
insurance, if they become due, and 
charge it to the loan account fora 
borrower on a moratorium, who is 
required to escrow. FmHA can pay the 
property taxes and insurance of 
borrowers on a moratorium who are not 
required to escrow, if the borrower is 
unable to pay the taxes and insurance 
premium. At the end of the moratorium 
period, not to exceed 2 years, the 
account (including taxes and insurance 
costs which were paid by FmHA), can 
be reamortized for the remainder of the 
term of the loan. This provides the 
borrower with the maximum opportunity 
to become successful. 





6. Section 1951.314(a)(6) allows the 
account to be reamortized when real 
estate taxes for one or more years and/ 
or an insurance premium for one year is 
vouchered and the borrower is not able 
to repay the advance within the number 
of years represented by the taxes, when 
initially establishing a borrower on 
escrow. Nonprogram (NP) accounts will 
only be reamortized in this instance if 
the borrower is an owner/occupant. 
FmHA will pay the taxes and/or 
insurance of an NP borrower who is an 
investor/nonoccupant if the borrower is 
unwilling or unable to pay the taxes 
and/or insurance. If paid by FmHA, it 
will be charged to the loan account as 
an unamortized advance. 

7. Section 1955.5({e) provides that any 
funds in a borrower's escrow account 
will not be refunded if the account is 
liquidated by voluntary conveyance or 
foreclosure. 

8. Section 1965.105 provides that if a 
borrower becomes delinquent on his/her 
real estate taxes, FmHA will notify the 
borrower using FmHA Guide Letter 
1965-C-1. If the taxes are not paid 
within 30 days FmHA will voucher for 
the taxes and charge the expense to the 
borrower's account. Because the guide 
letter is not published in the Federal 
Register, anyone desiring a copy should 
contact FmHA at the address and phone 
number shown under the heading “FOR 
FURTHER INFORMATION CONTACT”. 
Existing borrowers required to escrow 
will be notified by letter 90 days prior to 
initiating escrowing for taxes. 

The Agency has suffered substantia! 
losses because of delinquent real estate 
taxes accumulating on security property. 
In many cases, accumulated delinquent 
real estate taxes which have prior lien 
status, added to the unpaid principal 
and interest on a loan, substantially 
exceed the value’of the security, thus 
creating for FmHA an unfavorable debt- 
to-security value ratio. For this reason, 
FmHA has made a policy decision to 
pay all delinquent taxes in order to 
protect FmHA against these losses and 
require borrowers to catch up on their 
neglected tax obligation. 

9. Section 1965.105(e) provides that 
FmHA will pay the same rate of interest 
on escrowed funds as is required to be 
paid on escrowed funds held by other 
lenders in any State where State law 
requires payment of interest on 
escrowed funds. 

Other major issues which are 
incorporated in this rulemaking are as 
follows: 

1. Section 1951.301 clarifies that the 
requirements of subpart G of part 1951 
do not apply if the decision has been - 
made to liquidate the farmer program 
loan{s) of a borrower who also has an 


RH loan({s), if the dwelling was used as 
security for the farm loan(s). Except 
that, the RH loan account will be 
considered for interest credit and/or 
moratorium at the time servicing options 
are being considered for the FP loan(s) 
prior to acceleration. 

2. Section 1951.309 provides that 
borrowers who bring cash payments to 
the county office will be charged a 
money order fee. If the fee is not paid, 
the money order fee will be deducted 
from the payment. 

3. Section 1951.312 provides that when 
foreclosure is recommended on 
borrowers with a monthly payment plan, 
including annual payment borrowers 
converted to monthly, for failure to 
make scheduled FmHA payments, the 
account will not be accelerated unless 
at least 3 payments are past due; except 
that, if the borrower is unable or 
unwilling to bring and keep the account 
current foreclosure can be 
recommended when the account 
remains 2 payments past due for at least 
3 consecutive months. For annual 
payment borrowers, the account will not 
be accelerated until at least one annual 
payment (or a portion thereof which is 
at least % of the annual payment) is 90 
days past due and arrangements have 
not been made to bring the account 
current. This section is also revised to 
provide that when a borrower becomes 
30 days or more past due, under the 
terms or conditions of a delinquency 
workout agreement (DWA), the 
agreement becomes null and void. A 
borrower who misses a scheduled 
payment and has made payments as 
agreed for 3 months or less will be 
advised that if the account is not 
brought current, action may be taken to 
liquidate the account without further 
servicing actions. A borrower who 
misses a scheduled payment and has 
made payments as agreed for more than 
3 months will be serviced as though it is 
an initial delinquency. 

4. Section 1951.312(a) is completely 
revised to provide that the servicing 
contacts/guide letters detailed in this 
section are not applicable for borrowers 
who have abandoned the security 
property. These borrowers do not 
qualify for interest credits, moratorium 
or delinquency workout agreement. 
When the account becomes delinquent 
FmHA will request the borrower to 
bring the account current, make 
arrangements to bring the account 
current, or sell the house. If the account 
is not brought current or evidence is not 
provided that action has been taken to 
sell the house, the account may be 
accelerated without further servicing. 
The current regulations do not provide 
any guidance on how to service this type 
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of account. As a result many county 
office personnel spend an unnecessary 
amount of time servicing these loanis. 
FmHA’s intent is to assist all borrowers 
in becoming successful homeowners. If 
the FmHA security is abandoned the 
Agency does not have an obligation to 
service the account in the same manner 
as a borrower who resides in the 
security property and whose 
homeownership may be jeopardized if 
FmHA is not able to provide assistance 
in the form of interest credits, 
moratorium or delinquency workout 
agreement. 

5. Section 1951.314(a)(8) clarifies that 
the account of an RH borrower may be 
reamortized in connection with a farmer 
program servicing option if the borrower 
is indebted for both RH and farmer 
program loans. 

6. Section 1951.314(a)(9) allows the 
reamortization of an account which has 
been reinstated after being accelerated. 

7. Section 1951.314({a)(10) provides for 
reamortization of an unsatisfied account 
balance which is rescheduled after the 
sale of security property. 

8. Exhibit A to part 1951, subpart S, 
attachments 3, 5, 7 and 9 clarify that the 
housing loan could also be accelerated 
even if the housing account is current, if 
the dwelling was used to secure the 
farm loan(s). 

9. Exhibit A to part 1951, subpart S, 
attachments 2 and 3 provide that if the 
borrower is indebted for an SFH loan, in 
some cases, interest credits may be 
granted to reduce the house payment or 
the payments may be suspended for a 
period of time (moratorium) and made 
up later. 

10. Section 1955.15(d)(2)(iv) provides 
that if the borrower is in default on his 
farm loan(s), the SFH account must have 
been considered for interest credit and/ 
or moratorium at the time servicing 
options are being considered for the FP 
loan(s) prior to acceleration. 

11. Section 1956.58(a)(2)(i) permits 
County Supervisors to approve ; 
compromise, adjustment, cancellation or 
chargeoff of SFH program debts, 
regardless of the amount. Approval 
authority for any type of debt settlement 
action has not previously been given to 
staff below the level of State Director. 
County Supervisors have, however, for 
many years been authorized to make 
determinations on whether Single 
Family Housing (SFH) program 
borrowers who conveyed their property 
to FmHA or sold it for less than their 
FmHA debt are to be released from 
liability; and if so, to execute the release 
from liability. Until passage of the 
Housing and Community Development 
Act of 1987, the Housing Act of 1949, as 
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amended, provided that borrowers 
would be released from liability for any 
difference between security value and 
indebtedness upon liquidation if they - 
had cooperated in good faith, 
satisfactorily maintained the security, 
and fulfilled the loan covenants to the 
best of their ability. Since the 1987 
amendment, section 510{c) of the 
Housing Act permits the Secretary to 
“compromise, adjust, reduce or charge- 
off claims * * * as circumstances may 
require * * *”, which allows FmHA to 
exact greater financial accountability 
from the borrower toward their loan 
obligation, and where a financial 
statement shows the borrower has 
sufficient assets, to pursue collection of 
any deficiency resulting from the 
difference in security value and 
indebtedness. 

The proposed rule gave County 
Supervisors the authority to approve 

, cancellations or chargeoffs of SFH 
debts, regardless of the amount. The 
proposal also provided that an offer to 
compromise or adjust a SFH debt must 
be approved by the State Director. After 
further consideration the Agency 
realized it was making it easier to 
cancel or chargeoff a SFH debt than 
establishing a repayment schedule for 
the account balance. Since there may be 
more situations involving debt 
settlements because borrowers will not 
be released from liability, the Agency is 
electing to give County Supervisors 
authority to approve SFH program 
compromise, adjustment, cancellation or 
chargeoff to avoid increasing State 
Office workload. 

12. Section 1965.26(c)(2} clarifies that 
if the nonfarm property secures only an 
SFH loan(s) it will not be liquidated 
unless the appropriate provisions of 
subpart G of part 1951 of this chapter 
have been met, including the offering of 
interest credit assistance and/or 
moratorium, if eligible. 

13. Section 1965.125{a) is revised to 
remove the requirement that County 
Supervisors advise the borrower if there 
appears to be any equity in the property. 
In the past when the decision was made 
to liquidate an account borrowers were 
encouraged to voluntarily convey their 
property to FmHA to avoid foreclosure, 
and, in spite of statements by FmHA 
personnel about the possible benefits 
from selling the property themselves, 
borrowers were often unaware of any 
equity they may have had in the security 
property. FmHA is now encouraging all 
borrowers who are under threat of 
liquidation, whether or not they have 
equity, to sell their property for market 
value and will only accept a deed in lieu 
of foreclosure (voluntary conveyance) if 


it is in the best interest of the 
Government. 

14. Section 1965.125(a}(2} restricts the 
payment of a broker’s commission on a 
sale when the FmHA debt and 
authorized expenses exceed market 
value and the sale is to the broker, 
broker's salesperson(s), persons living in 
his/her or salesperson(s) immediate 
household or to legal entities in which 
the broker or salesperson({s) have an 
interest if the sale involves FmHA 
credit. 

If credit is not being extended in these 
instances (a cash sale), a commission 
will be allowed or paid. 

Programs affected: The programs are 
listed in the Catalog of Federal Domestic 
Assistance (CFDA) under: 


10.404 
10.406 
10.407 
10.410 


Emergency Loans 

Farm Operating Loans 

Farm Ownership Loans 

Low Income Housing Loans 

10.411 Rural Housing Site Loans 

10.417 Very Low-Income Housing Repair 
Loans and Grants 


Intergovernmental consultation: For 
the reasons set forth in the Final Rule 
related Notice({s) to 7 CFR part 3015, 
subpart V, the programs contained in 
10.404 Emergency Loans, 10.406 Farm 
Operating Loans, 10.407 Farm 
Ownership Loans, 10.410 Low Income 
Housing Loans and 10.417 Very Low- 
Income Housing Repair Loans and 
Grants are excluded from the scope of 
Executive Order 12372 which requires 
intergovernmental consultation with 
State and local officials. CFDA number 
10.411 is subject to the provisions of 
Executive Order 12372. 

Environmental impact statement: This 
document has been reviewed in 
accordance with 7 CFR Part 1940, 
Subpart G, “Environmental Program.” It 
is the determination of FmHA that this 
action does not constitute a major 
Federal action significantly affecting the 
quality of the human environment and in 
accordance with the National 
Environmental Policy Act of 1969, Public 
Law 91-190, an Environmental Impact 
Statement is not required. 


Regulatory Flexibility Act 


This final rule has been reviewed with 
regard to the requirements of the 
Regulatory Flexibility Act (5 U.S.C. 601- 
612). The undersigned has determined 
and certified by signature of this 
document that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
since this rulemaking action does not 
directly involve small entities nor does 
it add/remove any authorities which 
would effect small entities. 


Discussion of Comments—September 
28, 1969 


Proposed Rule 


The proposed rule published in the 
Federal Register (54 FR 39742) on 
September 28, 1989, provided for a 60- 
day comment period. Five comments 
were received during the comment 
period. Of the five comments, one was 
from an FmHA field office employee and 
four were from sources outside FmHA. 
The summary of the comments received 
are presented here as follows: 

1. One commentor is concerned that 
there was no information on the 
capacity and obligations of the escrow 
servicer selected for the Wisconsin pilot. 
The pilot project to develop a billing, 
escrow, and accounting system for the 
State of Wisconsin was terminated in 
March 1990, therefore, no information is 
necessary. FmHA may or may not elect 
to use the services of a contractor in 
connection with escrow. If a new 
contract is issued the services of the 
contractor will be obtained in 
accordance with Government Federal 
Acquisition Regulations (FAR), subject 
to fidelity and performance bond 
requirements. Borrowers can be assured 
that their escrow funds will be protected 
and the taxes and insurance will be paid 
when due. 

2. One major concern of several of the 
commentors is the omission in the 
Federal Register Document of significant 
loan servicing actions required by 
Farmers Home Administration. The 
regulation published in the Federal 
Register omits internal agency 
administrative issues while the FmHA 
Instruction, the procedure used by field 
offices (available to the public upon 
request), provides detailed instruction 
for administering the appropriate 
program area. The field offices are 
required to service accounts within 
required timeframes and send a series of 
guide letters to problem borrowers. The 
Agency did not intend to publish a 
regulation which would omit or evade 
issues which are subject to public 
comment or would be of interest to the 
public. Any substantive changes in the 
regulation will continue to be published 
in the Federal Register. In the past 
FmHA program regulations and FmHA 
Instructions distributed to field staffs as 
operating procedures have been 
identical. The Agency has adopted a 
policy of publishing regulations which 
set forth anything which confers an 
entitlement or benefit or imposes an 
obligation on the public. Internal 
management and implementation 
procedures will be included in FmHA 
Instructions distributed to FmHA staffs. 
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FmHA Instructions are available to 
interested parties upon request. (See 
§ 1951.321 and § 1965.139 of this rule.) 

3. One commenter questions who will 
benefit from the interest which will 
accrue on the escrow funds. The escrow 
pilot was structured so the contractor 
would invest the escrowed funds, with 
the income offsetting the contract cost. 
The Cranston-Gonzalez National 

’ Affordable Housing Act signed 
November 28, 1990, requires FmHA to 
“pay the same rate of interest on 
escrowed funds held by other lenders in 
any State where State law requires 
payment of interest on escrowed funds.” 
In states where FmHA pays interest on 
escrowed funds the borrower will 
receive the interest. 

4. One commentor was concerned that 
very low income borrowers cannot 
make monthly payments on their taxes 
and insurance. The commentor stated in 
many cases, these individuals must 
depend on tax refunds, a Christmas 
bonus or gift and other nondependable 
income to pay these expenses. We agree 
that including the payment of taxes and 
insurance with the monthly payment 
may be a financial hardship for some 
borrowers initially. However, a 
borrower should not be relying on 
nondependable income to pay basic 
homeownership obligations. Escrow is 
being implemented to ease the burden of 
borrowers having to make a lump sum 
payment for these obligations. Two 
commentors are concerned that 
borrowers be protected from escrowing 
an excessive amount to cover the taxes 
and insurance or not paying a sufficient 
amount to cover the taxes because of a 
tax increase. The amount of a 
borrower's taxes and insurance will be 
verified to determine the amount a 
borrower is required to escrow. On an 
annual basis an escrow analysis will be 
performed on each borrower to 
determine if the ecrow amount should 
change and if so by how much, in 
keeping with industry standards. 


5. Section 1806.6 


Two commentors stated controls 
should be implemented to ensure that if 
insurance is obtained for the borrower 
who fails to provide his/her own 
insurance, the costs to the borrower will 
be reasonable. When necessary to 
provide force placed insurance, hazard 
insurance will be obtained at a rate 
competitive with industry standards for 
lenders who purchase force placed 
insurance, which will generally be 
higher than the rate a borrower would 
normally pay for homeowners 
insurance. Therefore, it will be in the 
borrower's best interest to obtain their 
own insurance policies as required. 


6. Section 1951.304 


One commentor stated that with the 
present definition of “past due” as 
defined in the regulation, the borrower 
could never be “current” and could in 
fact have their account accelerated 
when three payments are past due. The 
commentor believes the definition as 
stated refers to the account history. We 
agree that the present definitions may 
be misleading and have clarified the 
definitions to refer to the present 
account status. The commentor also 
states that with the present definition of 
“delinquent” and FmHA’s proposed 
systematic servicing under § 1951.312(d), 
initial servicing of an account would not 
begin until the account is 30 days past 
due. The FmHA Instruction requires that 
FmHA personnel will initially contact 
the borrower concerning a past due 
payment 7 days after the due date. 


7. Section 1951.309 


One commentor disagrees with the 
application of the regular payment in the 
following order of priority: escrow, fees, 
advances, interest and principal. The 
commentor states that application in 
this manner would result in a larger 
number of borrowers losing their 
dwellings than if the payments were not 
first applied to escrow. We disagree 
because even though the taxes and 
insurance may not be due at the time the 
borrower is making these payments, 
taxes are a prior lien on the property 
and insurance coverage is also required. 
Escrowing for these expenses ensures 
that the funds will be available when 
these obligations are due and payable. 
The payment of principal and interest, 
taxes and insurance is a homeowner's 
obligation and a loan condition. How a 
payment is applied is immaterial unless 
the borrower makes less than the 
scheduled payment, in which case he/ 
she will be delinquent anyway. The 
application of the regular payment will 
have no bearing on whether or not a 
borrower will be a successful 
homeowner. A borrower who defaults 
on the loan will not lose their dwelling 
because of how the payments were 
applied but rather because they could 
not sustain the obligations of 
homeownership. To provide an escrow 
system for a borrower involves cost, 
therefore, there must be some degree of 
enforceability, otherwise it would not be 
functional. An advance which is needed 
to correct a deficiency when the taxes 
and/or insurance are due will be 
charged against a borrower's account 
only after the borrower has been 
notified that they must pay the 
deficiency. 


8. Section 1951.309(b)(3) 


One commentor suggested that - 
borrowers with more than one FmHA 
loan should have the choice of 
maintaining one loan current while 
defaulting on another. We disagree 
because the payments required on the 
loans have been agreed to by the 
borrowers and established by the 
security instruments. However, FmHA 
retains the right to prorate the 
payments, which occurs in regularly 
scheduled payments as well as when 
less than a full payment is made. 


9. Section 1951.312(d) 


Two commentors state the additional 
partial payment agreement form, 
renamed delinquency workout 
agreement, does not provide for 
cancellation upon default. The 
commentors state the change made to 
the form to allow a cancellation upon 
default is not valid because the change 
was made without notice and 
opportunity for comment. We disagree 
because forms are not codified in the 
CFR. The agreement will be cancelled 
once a borrower becomes 30 days past 
due. Any references to Form FmHA 
1951-37, “Delinquency Workout 
Agreement” also refers to Form FmHA 
1951-37, “Additional Payment 
Agreement” and Form FmHA 451-37, 
“Additional Partial Payment 
Agreement,” This action is taken 
because the delinquency workout 
agreement is a workout agreement 
which defers the application of remedies 
available to FmHA as the lender so long 
as the borrower keeps the agreement; 
the delinquency workout agreement 
does not cure a delinquency. Upon 
default of an delinquency workout 
agreement, the County Supervisor will 
decide whether or not to continue with 
the borrower. One commentor is 
concerned that borrowers will not be 
considered for interest credit assistance 
or a moratorium prior to executing a 
workout agreement and that additional 
payment agreements will be executed 
by borrowers without any determination 
that the borrower can realistically pay 
the additional amount plus their regular 
payment. The regulation provides that 
prior to a borrower executing a workout 
agreement a borrower is considered for 
interest credit assistance and/or 
moratorium and a budget is completed 
to determine the additional amount the 
borrower can pay. If the borrower is 
eligible for a moratorium he/she weuld 
not execute a workout agreement at that 
time. 
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10. Section 1951,313(a)(3) 


One commentor stated the definition 
of “temporary” is redundant and does 
not accurately or appropriately describe 
the term. The commentor states the 
definition should define the nature of the 
hardship condition that prevents a 
borrower from meeting necessary living 
expenses. The commentor believes the 
hardship condition has nothing to do 
with the two year term prescribed in 
subsection (a)(1). The commentor also 
states the example inaccurately states it 
would be appropriate to grant a 
moratorium to an individual with an 
unstable employment history. In 
addition, the commentor feels the term 
“unstable employment history” could be 
misinterpreted to mean a history of 
changing jobs without periods of 
unemployment and suggest FmHA either 
refrain from using the term or redefine it. 
We agree the example was incorrect in 
the Federal Register Document because 
of a typographical error. We are 
changing the definition of “temporary” 
as it applies to this subpart to remove 
the term “unstable employment history” 
and state a borrower who experiences 
frequent periods of unemployment 
would not be considered for a 
moratorium. Because a moratorium has 
a 2 year limit, the duration of the 
hardship should not be longer than 2 
years, therefore, it is appropriate to 
include the two year term when defining 
the term. 


11. Section 1951.313(a)(4) 


One commentor states the definition 

_ of “unduly impaired standard of living” 
is inappropriate because the definition 
focuses primarily on the nature of the 
condition that causes the borrower to 
have an impaired standard of living. The 
commentor suggests the definition 
should define the borrower's condition, 
namely his/her not having sufficient 
income to meet the family’s expenses, 
and the means by which that condition 
is established, namely the family budget. 
We disagree because the definition as 
stated provides adequate information to 
make a determination on whether or not 
a borrower should be considered for a 
moratorium. The requirement of using a 
family budget to determine eligiblity is 
provided in detail under subsection (b). 


12. Section 1951.313(b)(1)(i) 


Two commentors suggests the 30 
percent reduction in income be removed 
and instead, provide that the eligibility 
for a moratorium due to an income 
reduction would be determined on a 
case-by-case basis using a family 
budget. We disagree because it would 
be more difficult to administer, would 


place an unnecessary burden on the 
county offices staffs, and would 
introduce a higher degree of subjectivity. 
However, we do believe the 30% 
reduction is excessive and therefore, 
have changed the reduction from 30% to 
20%. A 20% reduction corresponds with 
the formula for interest credit assistance 
which is based on a borrower paying no 
more than 20% of their adjusted income 
for principal, interest, taxes and 
insurance. One commentor also stated 
that under the proposed rule a borrower 
who suffers a decrease in income 
without an increase in expenses would 
not be eligible for a moratorium, 
whereas under the existing regulation, 
the borrower would be considered 
eligible. We disagree because under 
existing regulations and the proposed 
rule a reduction in income which meets 
the required percentage reduction does 
not in itself quality a borrower for a 
moratorium. The borrower would also 
have to show, by completing a budget, 
the inability to pay necessary expenese. 


13. Section 1951.313(b)(3) 


One commentor suggested the 
provision be changed to allow a 
borrower to qualify for a moratorium 
once a loan has been accelerated. We 
disagree with this suggestion. 

The authority for moratoria is in § 505 
of the Housing Act of 1949. This section 
provides that the Secretary ! is 
“authorized” to grant moratorium relief 
to borrowers at any time a loan is 
outstanding. Being “authorized” to grant 
moratoria should not be read as 
requiring the Secretary to consider 
granting a moratorium, after 
acceleration, to anyone who shows that 
“due to circumstances beyond his 
control” paying the loan would “unduly 
impair his standard of living.” 

The entire 1951-G regulations sets 
forth the servicing steps for borrowers 
who are not making their loan payments 
as agreed. As can be seen from this 
regulation, FmHA does not rush to 
accelerate a loan. When a borrower is in 
default, the regulations provide that 
FmHA must proceed through several 
elaborate steps before accelerating the 
loan and seeking foreclosure. Before a 
loan is accelerated, FmHA repeatedly 
advises the borrower of various 
servicing tcols such as additional 
interest credit and moratoria and gives 
the borrower ample opportunity to apply 
for this relief. An account will not be 
accelerated unless all servicing 
authorities have been considered. It is 


1 Responsibility for the Housing Act of 1949 and 
promulgation of regulations issued thereunder has 
been delegated to the Administrator of FmHA. 7 
CFR 2.23, 2.70. 
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entirely reasonable that after repeated 
preacceleration notice and letters to 
borrowers, along with a chance to 
administratively appeal the denial of 
moratorium relief and the acceleration 
itself, that the agency should draw the 
line and restrict availability of 
moratoria to the period prior to loan 
acceleration. It is the policy of FmHA 
that loan servicing, i.e., steps by FmHA 
to assist the borrower in keeping his or 
her house and thereby becoming a 
successful homeowner, ceases at the 
time the loan is accelerated. 

Prior to acceleration the borrower is 
given ample notice of the possible 
availability of moratorium relief and the 
opportunity to demonstrate the 
existence of conditions which would 
justify a moratorium. A denial of a pre- 
acceleration moratorium request is 
administratively appealable and if one 
appeal it is determined the account was 
not properly serviced prior to 
acceleration, e.g., moratorium rights 
were not offered, the acceleration would 
be reversed and servicing reinstated. 
Since a borrower already has a full 
opportunity to apply for moratorium 
relief prior to acceleration it is 
reasonable to restrict the borrower from 
again asking for moratorium relief after 
acceleration. To allow another 
opportunity to apply for moratorium 
relief for reasons existing prior to 
acceleration is redundant and would 
only serve to delay foreclosure. 

The commentor may be contending 
that a borrower who has been 
accelerated and who thereafter incurs 
circumstances which would justify 
moratorium relief should be entitled to 
consideration for a post-acceleration 
moratorium. The Agency does not 
believe that a moratorium is appropriate 
in this situation, either. If, pre- 
acceleration, a borrower is in 
substantial default of his or her loan 
obligations and is not eligible for any 
servicing relief, or merely will not make 
payments, the account will be 
accelerated. What happens to the 
borrower thereafter is not relevant to 
the reason for the acceleration. Under 
section 505 moratoria are given only 
when the borrower is unable to continue 
making his or her regular monthly 
payments. It is not reasonable to say 
that a borrower who has been 
accelerated and who thereafter suffers a 
basis for a moratorium is prevented 
from continuing to make payments 
which were not being made, for other 
reasons, prior to the acceleration. 

A loan payment moratorium presumes 
that there are later periodic payments to 
be made after a temporary suspension 
of up to 2 years. Section 505 says that a 





borrower must show an inability to 
“continue making payments.” That 
makes little sense after a loan is 
accelerated and the entire loan balance 
is due. The purpose of section 505, that 
after a suspension of payments to allow 
a borrower to overcome a temporary 
setback, the borrower can resume 
progress toward becoming a successful 
homeowner, is not satisfied when the 
loan has already been accelerated prior 
to the request for a moratorium. 

The A trator of FmHA, as 
delegated by the Secretary, is vested 
with the responsibility of administering 
the Housing Act of 1949 and specifically, 
with the authority to promulgate 
regulations under the moratorium 
authority of section 505. The restriction 
that moratoria cannot be applied for 
after acceleration is a reasonable 
exercise of the Agency's rulemaking 
discretion. Chevron U.S.A., Inc. v. 
Natural Resources Council, Inc., 467 
U.S. 837 (1984). 


14. Section 1951.313{c)[1) 


One commentor suggested this 
provision be changed to advise County 
Supervisors to assist individuals in 
completing a moratorium request form 
when it appears that the borrower is 
unable to complete the form or asks for 
assistance. We agree with this 
suggestion and have incorporated this 
requirement into the FmHA regulation. 


15. Section 1951.313{d) 


One commentor suggested this section 
be expanded to require County 
Supervisors to advise borrowers of their 
appeal rights when their request for a 
moratorium has been denied. Although 
the proposed regulation published in the 
Federal Register did not indicate that 
the borrower is given appeal rights, 
FmHA does intend to give appeal rights 
for a borrower whose moratorium 
request was denied. This requirement 
has not been explicitly incorporated in 
the regulation. 


16. Section 1951.313(f) 


One commentor suggested a change 
be made to require the County 
Supervisor to advise, in writing, 
borrowers who have received a 
moratorium due to increased expenses 
that their failure to use the deferred 
payments during a moratorium to meet 
those expenses will result in the 
cancellation of the moratorium at the 
time of the annual review. The 
moratorium request form, Form FmHA 
1951-23, “Moratorium on Payment," has 
a statement on the form whereby the 
borrower agrees to pay the expenses 
using the deferred house payments. As a 
result of this comment, the form has 


been changed to include a statement 
that failure to pay these expenses will 
result in cancellation of the moratorium. 
The commentor also suggested that a 
change should be made to allow the 
borrower to show good cause why the 
deferred house payments were not 
applied to the expenses. We disagree 
because the moratorium would not have 
been approved initially if the borrower 
was not going to pay the expenses with 
the deferred house payments. One 
commentor recommends the provision 
be changed which precludes a borrower 
from appealing the cancellation of a 
moratorium because of their failure to 
respond to the annual review. The 
commentor believes the County 
Supervisor should have the authority to 
reinstate the moratorium if it is evident 
the borrower's inability to respond to 
the annual review was for a legitimate 
reason. No change is necessary because 
presently County Supervisors have the 
authority to reinstate the moratorium. 


17. Section 1951.313(k)(1) 


One commentor stated the 
cancellation of a moratorium during the 
annual review, without appeal rights, 
when the moratorium was granted 
based on a loss of income and the 30% 
reduction in income is not confirmed is 
inconsistent with the process by which a 
moratorium is granted based on a loss of 
income. For this reason, the commentor 
recommends this requirement be 
deleted. We agree the reduction does 
not apply to annual reviews and have 
incorporated this change in the 
regulation. 


18. Section 1951.313(k)(4) 


One commentor suggested the 
regulation be changed to allow an 
appeal of a cancelled moratorium for 
failure of the borrower to respond to 
FmHA's request for information when 
the borrower believes he/she had a 
legitimate reason for not providing the 
information requested. Cancellation of 
the moratorium solely because a 
borrower fails to respond to FmHA's 
request will not justify appeal rights. If a 
borrower does respond and 
cancels the moratorium because FmHA 
concludes that the information supplied 
by the borrower is inadequate the 
borrower will be given appeal rights. 


19. Section 1951.313(g); Section 
1951.314(a)(4) 


One commentor suggested the agency 
permit a loan to be extended to 38 years 
when being reamortized if the extension 
would enable the borrower to make 
payments he/she otherwise would not 
be able to meet. The commentor stated 
that extending the loan to 38 years 


would probably be less expensive than 
cancelling the interest that accrued 
during a moratorium. The authority to 
amortize a loan over a 38 year period 
was established to extend the ; 
affordability of homeownership to new 
borrowers who might not otherwise 
have been eligible because of a lack of 
repayment ability. The statute does not 
permit its use-as a servicing tool for 
existing borrowers. 


20. Section 1951.315 


One commentor suggested that the 
authority to refinance all section 502 


_ borrower accounts be considered as a 


servicing tool. We disagree because the 
refinancing of all 502 borrower accounts 
will deplete funds for housing 
assistance, resulting in fewer 
individuals having the opportunity to 
own a home. A similar comment was 
made to the previous promulgation of 
this section. At that time, 52 FR 243, 245 
(January 5, 1987), the Agency thoroughly 
considered the expansion of refinancing. 
In response to the commentor’s 
comment the agency again considered 
revising refinancing and again 
concluded that the existing RH servicing 
authorities are adequate to handle the 
needs of most borrowers. Therefore, no 
change is made. 


21. Section 1955.5(e) 


One commentor suggested that if an 
account is liquidated by voluntary 
conveyance or foreclosure the funds 
remaining in the escrow account should 
be refunded to the borrower after all 
costs associated with the liquidation 
have been paid. We disagree because 
the funds in the escrow account cover 
the period the property was owned by 
the borrower and represent his/her 
prorata share of the real estate taxes 
owed on the property. The funds in the 
escrow account will coincide with the 
period the borrower owned the property. 
In many instances, the funds remaining 
in the escrow account will not be 
sufficient to pay the borrower's prorata 
share of taxes, as when a loan is 
liquidated because of default in making 
scheduled payments. 


22. Section 1965.105(b) 


One commentor suggested borrowers 
be allowed to designate the time for the 
escrow servicer to pay taxes in those 
states that permit staggered tax 
payments. We disagree because it 
would be administratively burdensome 
to allow the borrowers to determine 
when taxes will be paid. The escrow 
servicer will pay taxes when they 
become due and any discounts offered 
will be taken advantage of. 
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List of Subjects 
7 CFR Part 1808 


Buildings, Community development, 
Disaster assistance, Flood plains, Loan 
programs—Agriculture, Loan 
programs—Housing and community 
development, Real property insurance, 
Rural areas, National Flood Insurance. 


7 CFR Part 1807 


Loan programs—Agriculture, Loan 
programs—Housing and community 
development, Mortgages. 


7 CFR Part 1900 


Authority delegations (Government 
agencies), Loan programs—Agriculture. 


7 CFR Part 1944 


Home improvement, Loan programs— 
Housing and community development, 
Low and moderate income housing— 
Rental, Mobile homes, Mortgages, Rural 
housing, Subsidies. 


7 CFR Part 1951 


Accounting, Housing, Loan 
programs—Housing and community 
development, Low and moderate income 
housing, Reporting and recordkeeping 
requirements, Rural areas. 


7 CFR Part 1955 


Agriculture, Foreclosure, Government 
property, Loan programs—Agriculture, 
Loan programs—Housing and 
community development, Low and 
moderate income housing, Rural areas. 


7 CFR Part 1956 


Accounting, Loan programs— 
Agriculture, Rural areas. 


7 CFR Part 1965 


Administrative practice and 
procedure, Foreclosure, Loan 
programs—Agriculture, Loan 
programs—Housing and community 
development, Low and moderate income 
housing—Rental, Mortgages, Rural 
areas. 


Therefore, chapter XVIII, title 7, Code 
of Federal Regulations is amended as 
follows: 


PART 1806—INSURANCE 


1. The authority citation for part 1806 
continues to read as follows: 


Authority: 7 U.S.C. 1989, 42 U.S.C. 1480, 5 
U.S.C. 301, 7 CFR 2.23, 7 CFR 2.70. 


Subpart A—Real Property Insurance 


2. In § 1806.2, paragraph (b)(5) is 
revised to read as follows: 


§ 1806.2 Companies and policies. 


* * * * 


ee 


(5) Submission of Policies. (i) For 
Farmer Program (FP) loans secured by a 
first lien, the original policy or 
declaration page must be delivered to 
the County Supervisor. The original 
policy or declaration page will be 
returned to the borrower after one year 
using Form FmHA 426-4, “Notice of 
Expiration of Insurance.” 

(ii) For Single Family Housing (SFH) 
loans secured by a first lien, the original 
policy or declaration page must be 
delivered to the closing agent. 

(iii) In cases where an FP or SFH loan 
is secured by other than a first lien and 
the mortgage clauses include the names 
of the prior mortgagees, a certificate of 
insurance, copy of the policy, or other 
evidence of insurance is acceptable. 

(iv) The County Supervisor will 
process an advance to pay for insurance 
only in strict compliance with provisions 
of § 1806.6 of this subpart. 


* * * * * 


3. Section 1806.3, paragraph (c)(1){iv) 
is revised to read as follows: 


§ 1806.3 Coverage requirements. 
* * 


* * ® 

(c = 2 

(1) ee & 

(iv) Which is being or has been 
repaired with a section 504 loan of 
$7,500 or less. Families receiving section 
504 loans should be encouraged but not 
required to carry insurance on their 
home. 

* * * * * 

4. Section 1806.6 is amended by 
revising the introductory text to read as 
follows: 


§ 1806.6 Failure of borrower to provide 
insurance. 

When a borrower fails to provide and 
maintain property insurance which 
meets the requirements set forth in 
§ 1806.2 of this subpart, every effort will 
be made to have the borrower provide 
coverage acceptable to FmHA. It will be 


‘ emphasized that under the terms of the 


security instrument, it is the borrower's 
responsibility to provide and maintain 
proper insurance coverage. Existing 
borrowers required to escrow will be 
notified by letter at least 90 days prior to 
initiating escrowing for insurance. 
Failure to provide insurance is a 
nonmonetary default and will be a 
consideration in determining if the loan 
is to be continued. For FP or SFH 
borrowers not required to escrow, the 
County Supervisor will obtain insurance 
coverage and voucher for the insurance 
premium only in cases where: An 
unusual and severe hazard, such as 
recurring fires or unstable ground 
conditions, exists, or, an SFH borrower 


on a moratorium is unable to pay the 
insurance premium and the borrower 
requests that FmHA pay the premium. 
For SFH borrowers required to-escrow, 
force placed insurance will be obtained 
if the borrower fails to provide 
acceptable insurance. Borrowers being 
phased into escrow will be given at least 
30 days to obtain coverage, after which 
force placed insurance will be obtained. 
If the escrow account contains 
insufficient funds to pay the insurance 
when due, the County Supervisor will 
request the borrower to pay an amount 
equal to the difference between the 
premium due and the escrow balance in 
a lump sum within 30 days after 
notification. If the borrower fails to 
remit the amount requested, the amount 
will be advanced and charged to the 
borrower's account as a recoverable 
cost. The amortization period for an 
advance due to an escrow shortage will 
be one year. Insurance coverage shall be 
provided continuously unless the 
property is acquired by FmHA. The cost 
of obtaining such a policy shall be 
advanced and charged to the borrower's 
account as a recoverable cost. 
Amortization of the charge will be 
handled in accordance with § 1951.310 
of subpart G of part 1951 of this chapter. 
If a borrower indebted for other than an 
FP or SFH loan fails to provide 
acceptable insurance, the Servicing 
Official will take the following action: 


* * * * * 


Subpart B—National Fiood Insurance 


5. In § 1806.25, paragraph (c)(4) is 
added to read as follows: 


§ 1806.25 Conditions. 


* * * * * 


(c) * * & 

(4) It will be emphasized that under 
the terms of the security instrument it is 
the borrower's responsibility to provide 
and maintain proper flood insurance 
coverage. If flood insurance is not 
provided on any property for which it is 
required, the flood insurance premium 
will be paid to protect the Government's 
security interest. For borrowers required 
to escrow for flood insurance, payment 
of the premium will be handled in 
accordance with § 1806.28 of this 
subpart. Existing borrowers required to 
escrow will be notified by letter at least 
90 days prior to initiating escrowing for 
flood insurance. If FmHA pays the flood 
insurance premium for borrowers not 
required to escrow, the cost will be 
charged to the borrower's account as a 
recoverable cost. Failure to provide 
flood insurance is a nonmonetary 
default and will be a consideration in 





determining if the loan is to be 
continued. 

6. Section 1806.28 is added to read as 
follows: 


§ 1806.28 Borrowers required to escrow. 

For borrowers required to use escrow 
accounts for the payment of real estate 
taxes and insurance, the flood insurance 
premium wili be paid when due from 
funds contained in the escrow account. 
If the escrow account contains 
insufficient funds to pay the flood 
insurance premium when due, the 
County Supervisor will request the 
borrower to pay an amount equal to the 
difference between the premium due 
and the escrow balance in a lump sum 
within 30 days after notification. If the 
borrower fails to remit the amount 
requested, the amount will be advanced 
and charged toe the borrower’s account 
as a recoverable cost. The amortization 
period for an advance due to an escrow 
shortage will be one year. Amortization 
of the charge wil) be handled in 
accordance with § 1951.310 of subpart G 
of part 1951 of this chapter. When a 
borrower has more than one loan 
secured by the real estate on which the 
flood insurance premium is being paid, 
the advance will be charged to the 
initial or lowest numbered loan. 


PART 1807—TITLE CLEARANCE AND 
LOAN CLOSING 


7. The authority citation for part 1807 
is revised to read as follows: 

Authority: 7 U.S.C. 1989, 42 U.S.C. 1480, 5 
USC. Wi, 7 CFR 2.93, 7 CFR 270. 

&. In § 1807.2, paragraph (f}(3} is 
revised to read as follows: 


§ 1607.2 initial foan cases. 
+ * x . * 


* 2*+ @ 


(3\ Taxes and Assessments, The 
designated attorney or title insurance 
company will ascertain that all taxes 
and assessments against the property 
which are due and payabie are paid at 
ar before the time of closing of the 
transaction. Where the seller (or 
transferor) and the borrower (or 
transferee) have agreed to prorate any 
taxes or assessments which are not yet 
due and payable for the year in which 
the closing of the transaction takes 
place, the seller (or transferor) will pay 
his)her proportionate share of the taxes 
and assessments at the time of closing 
of the transaction. Certificates or 
receipts should be produced from the 
taxing authorities to show that taxes or 
assessments which are due and payable 
have been paid and, if possible, the 
Certificates or receipts should be kept in 
the borrower's County Office case file. If 


any taxes and assessments cannot be 
paid at the time the transaction is 
closed, the amount of taxes and 
assessments to be paid by the seller (or 
transferor) will be deducted from the 
seller's sale proceeds. In cases where 
the taxes and assessments are prorated 
and the borrower (or transferee) is 
required to escrow, the funds collected 
from the seller (or transferor) will be 
forwarded for deposit in the borrower's 
(or transferee’s) escrow account. In 
cases where a transfer with assumption 
is closed and the transferor was 
required to escrow for taxes and 
assessments, the transferor's share of 
the prorated taxes and assessments will 
be transferred from the transferor’s 
escrow account to the transferee’s 
escrow account. 

* * * * * 


PART 1900—-GENERAL 


9. The authority citation for part 1900 
is revised to read as follows: 


Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5 
U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70. 


Subpart A—Delegations of Authority 


10. In § 1900.2, paragraph (f) is revised 
to read as follows: 


§ 1900.2 National office staff and state 
directors. 


+ * * * * 

(f] Compromise, adjust, cancel or 
charge off indebtedness (except that 
County Supervisors are delegated 
authority to approve all settlements of 


sections 502 and 504 single family 
housing debt(s}}. 
€ ee oe ® 


PART 1944—HOUSING 


11. The authority citation for part 1944 
continues to read as follows: 


Authority: 42 U.S.C. 1480; 5 U.S.C. 301; 7 
CFR 2.23; 7 CFR 2.70. 


Subpart A—Section 502 Rural Housing 
Proced 


Loan Policies, lures and 


Authorizations 
12. In § 1944.33, paragraph (f} if 


revised to read as follows: 


| § 1944.33 Loan closing. 


* 


(f) Direct payments. Direct payment 
coupons will be provided to all new 
borrowers. The coupons will be 
delivered to the borrower and payments 
made directly to the address shown on 
the payment coupon. Direct payments 
with coupons received in the County 
Office will be mailed directly to the 
address shown on the coupon. Payments 
with coupons should be placed in the 
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return envelope. The field office should 
then place all return envelopes fora 
day's business in a larger envelope and 
forward to the retail lockbox. Payments 
without coupons, cash payments, 
refunds, and extra payments will be 
handled in accordance with subparts B 
and G of part 1951 of this chapter. 


Subpart J—Section 504 Rural Housing 
Loans and Grants 


13. In § 1944.464, the introductory text 
is revised to read as follows: 


§$ 1944.464 Insurance requirements. 

All applicants will be counseled and 
encouraged to have adequate hazard 
and flood insurance. All borrowers for 
repair loans of more than $7,500, will be 
required to have adequate hazard 
insurance and flood insurance, where 
applicable, unless documentation is 
provided by a reputable insurance 
company that coverage is unavailable or 
FmHA determines it will be an 
excessive cost to obtain insurance. 
Borrowers are required to escrow funds 
for the payment of insurance if 
requested by FmHA. 


14. Section 1944.485 is added to read 


as follows: 


§ 1944.465 Taxes and assessments. 

All applicants who have received 
financial assistance in situations where 
FmHA has taken a mortgage on their 
property will escrow funds for the 
payment of taxes if requested by FmHA. 
Servicing real estate taxes will be 


handled in accordance with § 1965.105 
of subpart C of part 1965 of this chapter. 


PART 1951—SEAVICING AND 
COLLECTIONS. 


15. The authority citation for part 1951 
continues to read as follows: 


Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; & 
U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70. 


16. Subpart G of part 1951 is revised to 
read as follows: 


Subpart G—Borrower Supervision, 

Servicing and Collection of Single Famity 

Housing Loan Accounts 

Sec. 

1951.301 Purpose. 

1951.302 Authorities and responsibilties. 

1951.303 (Reserved] 

1951.34 Definitions. 

1951.305—1951.306 [Reserved] 

1951.307 Supervision. 

951.308 Payment coupons and change in 
payment plan. 

1951.309 Receiving and applying payments 

1951.310 Amortization of recoverable cost. 

1951.311 Reporting responsibilities. 
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Sec. 

1951.312 Servicing monthly and annual 
payment borrowers. 

1951.313 Moratoriums. 

1951.314 Reamortizations. 

1951.315 Refinancing. 

1951.316 Servicing a note-only loan. — 

1951.317 Servicing the account of a 
borrower who enters active military duty 
after a loan is closed. 

1951.318 Reporting to credit bureaus. 

1951.319 Pilot projects. 

1951.320 [Reserved] 

1951.321 FmHA Instructions. 


1961.322-1951.349 . 
1951.350 OMB control 


§1951.301 Purpose. 

This subpart sets forth policies and 
procedures of the Farmers Home 
Administration (FmHA) to ensure that in 
borrower supervision, servicing and 
collection of Single Family Housing 
Loan Accounts, all authorities are 
considered and used to assist borrowers 
to become successful homeowners, 
thereby reducing the number and 
amount of borrower delinquencies and 
borrower failures resulting in liquidation 
of the account. This subpart pertains to 
all section 502 and 504 Rural Housing 
(RH) loans (except RH loans for farm 
service buildings} hereby referred to as 
Single Family Housing (SFH) borrowers, 
including those.who are also indebted 
for a Farmer Program loan, i.e. farm 
ownership (FO}, operating (OL}, soil and 
water (SW], recreation (RL}, emergency 
(EM), economic emergency (EE), 
economic opportunity (EO), special 
livestock (SL), and software timber [ST). 
Farmer Program loans and RH loans for 
farm service buildings will be serviced 
in accordance with applicable farmer 
program regulations. The 
of this subpart do not apply if the 
decision has beer made to liquidate the 
farmer program loan{s} of a borrower 
who also has an RH loan{sj, if the 
dwelling was used as security for the 
farm loan{s). In these cases, the RH loan 
account will be handled in accordance 
with applicable portions of subpart S of 
part 1951 and $1955.15fd)(2)fiv) of 
subpart A of part 1955 of this chapter 
pertaining to acceleration of the RH 
account. Fhis subpart does not apply to 
borrowers who assumed RH loans, or 
have purchased inventory housing by 
credit sale on m terms unless 
refinanced in accordance with 
§1951.315 of this subpart. These are 
nonprogram (NP} loans, not SFH loans, 
and will be serviced according ta 
subpart A of part 1965 of this chapter. 
SFH cases where unauthorized loan or 


other financiaf assistance hes been 


received will be serviced according to 
subpart M of part 1951 of this chapter. In 
executing the authorities provided in 
this subpart, FmHA will observe 
requirements of the Equal Credit 
Oppertunity Act (ECOA) which 
prohibits discrimination on the basis of 
race, color, religion, national origin, sex, 
marital status, age, or handicap. 


$1951.302 Authorities. and 
responsibilities. 


Where a servicing and collection 
contract has been entered into between 
the FmHA National Office and a 
contractor, the contractor is responsible 
for servicing and collection actions 
required by the contract for loans 
covered by the contract. 


§1951.303 [Reserved) 


§1951.304 Definitions. 

As used in this subpart only: 

(a) Current. The full amount of the 
scheduled payment has been received 
by FmHA by the due date. 

“b} Past due. The full amount of the 
scheduled payment has not been 
received by FmHA by the due date. 

{c) Delinquent. Any amount 30 days or 


more past due. 
$$ 1951-305.1951.306 [Reserved} 


§ 1951.307 Supervision. 

Supervision and counseling will be 
provided when deemed necessary to 
give borrowers an opportunity to 
become successful homeowners, thereby 
accomplishing the objectives of the loan. 

(a} Supervising and counseling 
borrowers. When it is known borrowers 
are experiencing financia) difficulties or 
other problems, or when borrowers 
Tequest assistance, FmHA may counsel 
them or use and cost of credit, 
conserving energy, property 
maintenance, and applicable FmHA 
authorities and requirements. 

When deemed necessary, FmHA will 
assist in development of a budget to 
help borrowers make the best use of 
their resources. 

(b) Use of counselors from other 
sources. FmHA may enter into a 
Cooperative Agreement with a nonprofit 
corporation, public body, or other 
agency or organization which has 
employees with training and 
im counseling services. When an 
Agreement of this type is in effect, 
FmHA will refer borrowers for 
counseling when he/she determines 
such counseling may be beneficial to the 
borrower. Trained counselors will be 
provided at no cost to the borrower or 
FmHA. FmHA will allow outside 


counselors 1 month from the date of the 
letter to develop an acceptable 


repayment agreement with delinquent 
borrowers normally scheduled to make 
monthly payments before initiating 
liquidation action. 

(c) Technical and Supervisory 
Assistance (TSA) grants. In counties: or 
areas in which TSA grants have been. 
funded and implemented, FmHA will 
refer to the grantee FmHA low-income 
borrowers who need counseling and 
supervisory assistance as defined in 
subpart K of part 1944 of this chapter, 
and recommend their participation. 


§ 1951.308 Payment coupons and change 
in payment pian. 

(a) Issuing payment coupons. A 
booklet of 12 payment coupons and 
envelopes is provided initially for each 
monthly payment borrower and annual 
payment borrower converted to 
monthly. Annual payment borrowers 
will also be provided with a one year 
supply of monthly payment coupons. 
Payment coupons will be mailed directly _ 
to the borrawer. A new coupon booklet 
will be sent to the borrower when the 
borrower’s payments are changed or the 
old coupon booklet is completed. A 
month)y billing statement may be sent to 
borrowers instead of payment coupons 
for the states that have implemented 
escrowing. 

(b} [Reserved} 

(c} [Reserved] 


§1951.309 Receiving and applying 
payments. 

(a} Payments on account. Borrowers 
wil) mai} their payments directly to the 
address shown on the payment coupon 
in one of the envelopes provided with 
the coupon packet. Borrowers on an 
annual payment plan send their 

to the FmHA county office 
which services their loan, or other 
address as FmHA directs. Borrowers 
who bring cash payments to the county 
office will be charged a money order fee. 


If the fee is not paid, the money order 
fee will be deducted from the payment. 


{b) Application of payment—{1) 
Regular payments. R © payments 
are ali payments other than extra 
payments and refunds and include the 
items in paragraphs (b)(1) (i) through (v} 
of thies this —- A) direct payments are 

regular payments. Regular 
wanes ts will be applied by FmiiA in 
the following order of priority: 

{i} Escrow for taxes and/or insurance, 
if applicable. 

(ii} Any fees or charges such as late 
fees, administrative fees, uncollectible 
check charges, etc., if applicable. 

(iii} Advances for recoverable costs in 


the amount necessary to keep the 
advance accounts current, (applied first 





to amortized, then unamortized 
advances}. Payments on amortized 
advances are applied only in full 
monthly ircrements. 


liv) Accrued interest on the note 
account. 

(v\ Principal on the note account. 

(2) Payments insufficient to pay the 
amount due. When:a borrower, who has 
more than one loan of the same type, 
makes a payment in an amount 
insufficient to pay the amount then due, 
the payment shall be applied on a 
prorata basis to each loan according to 
the amount then due. 

(3) Extra payments and refunds. 
Payments derived from cash proceeds of 
real property insurance, the sale or 
refinancing of real estate not mortgaged 
to the Government, or similar 
transactions are considered extra 
payments. Refunds are the return of 
unused loan or grant funds. Extra 
payments and refunds will be credited 
to the borrower's note account(s) when 
processed by FmHA. Extra payments 
and refunds do not relieve borrowers 
from making their next scheduled 
payment. 

(c) [Reserved] 


§ 1951.310 Amortization of recoverable 
cost. 


When an advance is made by FmHA 
to pay recoverable costs, the payments 
will automatically increase during the 
amortization period by the amount 
necessary to repay the advance. The 
advance will be charged to the initial 
loan or the lowest loan number within 
the fund code still outstanding and will 
bear interest at the rate of such loan. 

(a) Monthly payment borrowers. If 
there are unpaid amortized cost items 
already on the account, the charges will 
be combined and reamortized. The 
amortization period for the combined 
advances will be based upon the term of 
the advance which permits the longer 
repayment period. If the new installment 
would be less than the previous 
installment, the larger installment will 
be used, thus causing the balance to be 
paid over a shorter period. Advances for 
payment of real estate taxes are 
amortized for the number of months for 
which the taxes are being paid. For 
example, an advance for 2 years’ taxes 
is amortized over 2 years. Advances for 
purposes other than real estate taxes are 
amortized for 12 months unless FmHA 
determines, based on the borrower's 
repayment ability, a longer period is 
needed. An amortization period of more 
than 12 months will be used only when 
the cost is of a nonrecurring type. In no 
case will the amortization period exceed 
8 years. 


(b) Annual payment borrowers. 
Recoverable costs will be automatically 
due and payable for annual payment 
borrowers on the next payment due 


date, unless FmHA determines, based 
on the borrower's repayment ability, 
that a longer period is needed and the 
account is converted to a monthly 
payment plan. In such cases, real estate 
taxes can be amortized over the number 
of years for which the taxes are being 
paid. Advances for purposes other than 
real estate taxes can be amortized for a 
period not to exceed 8 years. 


{c) JReserved) 


§ 1951.311 Reporting responsibilities. 

(a) [Reserved] 

(b) Annual statement. At the end of 
each calendar year, FmHA will provide 
each borrower with a statement 
showing the unpaid loan balance and 
the amount of principal and interest 
paid during the year. If the borrower 
received subsidy that is subject to 
recapture, the cumulative interest credit 
granted will be shown. For those 
borrowers required to escrow, the status 
and disbursements shall be shown. The 
interest paid and, if appropriate, the 
escrow disbursements will be reported 
to IRS. 

(c) [Reserved] 


§1951.312 Servicing monthly and annual 
payment borrowers. 

FmHA will use all authorities 
available to give borrowers an 
opportunity to become successful 
homeowners. Collection of a 
delinquency from an Internal Revenue 
Service (IRS) offset will be considered 
to the extent permitted by law. When 


. foreclosure is recommended on 


borrowers with a monthly payment plan, 
including annual payment borrowers 
converted to monthly, for failure to 
make scheduled FmHA payments, the 
account will not be accelerated unless 
at least 3 payments are past due; except 
that, if the borrower is unable or 
unwilling to bring and keep the account 
current, the County Supervisor may 
recommend foreclosure when the 
account remains 2 payments past due 
for at least 3 consecutive months. For 
annual payment borrowers, the account 
will not be accelerated until at least one 
annual payment (or any portion thereof 
which is equivalent to at least “2 of the 
annual installment) is 90 days past due 
and arrangements have not been made 
to bring the account current. Delinquent 
annual payment borrowers should be 
requested to convert to monthly 
payments any time a servicing benefit is 
provided such as interest credit 
assistance and moratorium, if the 
borrower has monthly income. 
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However, such borrowers cannot be 
forced to convert to monthly payments 
as a condition to receiving interest 
credit or a moratorium. All actions 
taken, agreements reached and 
recommendations made in the servicing 
of a borrower's account are to be 
documented. Account servicing includes 
the following: 

(a) Borrower abandonment of the 
dwelling. Borrowers who have : 
abandoned the security property do not 
qualify for interest credits, moratorium, 
or delinquency workout agreement; 
therefore the servicing contacts) guide 
letters detailed in this section are not 
applicable (see 7 CFR 1955.55 for 
information concerning abandonment). 
When it becomes known a borrower has 
abandoned the security property and the 
account is delinquent, the borrower will 
be instructed to contact the county 
office so arrangements can be made to 
bring the account current. If, within 10 
days, the borrower does not bring the 
account current; make arrangements to 
bring the account current or provide 
FmHA evidence that action has been 
initiated to sell the house, the account 
may be accelerated without further 
servicing. 

{b) Interest credit. When servicing 
loan accounts, FmHA will make sure 
borrowers are receiving all of the 
interest credit assistance for which they 
are eligible. 

(c) Moratorium. When it is known (or 
if it appears) that circumstances exist 
which may entitle a brorrower to a 
moratorium, FmHA will inform the 
borrower this assistance may be 
available and provide the borrower 4 
form on which to apply for a 
moratorium. 

(d) Rescheduled payment agreement. 
Delinquent borrowers are expected to 
bring their accounts current as soon as 
possible, based on their ability to repay 
as determined by completing a budget. 
Borrowers who are able will pay all or a 
substantial portion of the delinquent 
amount in a single payment. Monthly 
payment borrowers unable to do so will 
pay their regularly scheduled payment 
plus an additional amount until the 
account is current. Annual payment 
borrowers should pay the delinquent 
amount during the year so that the 
account is current prior to the next 
scheduled payment. The remaining past 
due balance should usually be paid 
within 2 years, but in no case will the 
repayment period exceed the remaining 
term of the loan. The delinquent 
borrower's circumstances will be 


. reviewed annually to determine if the 


remaining past due balance can be paid 
in full or if the additional payment 
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amount should be modified. For monthly 
payment borrowers, payments in 
addition to the regularly scheduled 
amount to repay a delinquency must be 
at least $10 per month. 

(e) Systematic method to service 
accounts of delinquent monthly and 
annual payment borrowers. FmHA 
promptly and systematically mia: 
delinquent accounts to attempt to have 
the problems resolved so the borrower's 
homeownership is not jeopardized. 
Although a sufficient number of 
servicing letters are needed to document 
that borrowers have been notified of 

enefits which may be available to 
them, FmHA may contact the borrower 
through personal contact, either by 
telephone or in person. During a 
telephone or personal contact, an 
attempt will be made to reach a firm 
agreement with the borrower to resolve 
the delinquency. All contacts and 
attempted contacts should be 
documented in the borrower’s servicing 
record. If the borrower does not qualify 
for additional benefits (moratorium or 
subsidy) and the borrower is unable or 
unwilling to reach a satisfactory 
’ agreement to repay the delinquency, 
FmHA will discuss voluntary liquidation 
of the account. If a borrower has not 
resolved a delinquency and FmHA 
determines liquidation is necessary, 
FmHA will attempt to have the 
borrower meet his/her loan obligation 
by selling the property to repay the loan 
account. Voluntary sale by borrowers 
allows them to realize any equity they 
have in the property (as adjusted by 
recapture of subsidy, if applicable). To 
ensure consistency, a series of Guide 
Letters (available in any FmHA office) 
are provided FmHA field staffs for 
discretionary use in servicing delinquent 
accounts. At appropriate times during 
servicing contacts borrowers will be 
advised about interest credit and 
moratoriums. When a borrower 
becomes 30 days or more past due under 
the terms or conditions of Form FmHA 
1953-37, “Delinquency Workout 
Agreement (DWA), the agreement 
becomes null and void. Any reference to 
this agreement also refers to Form 
FmHA 1951-37, “Additional Payment 
Agreement” and Form FmHA 451-37, 
“Additional Partial Payment 
Agreement.” A borrower who misses a 
scheduled payment and has made 
payments as agreed for less than 3 
months will be advised that if the 
account is not brought current, action 
may be taken to liquidate the account 
without further servicing, provided 
servicing letters have been sent or 
personal contact made documenting the 
borrower has been notified of benefits 


which may be available to them fe.g., 
interest credit assistance and 
moratorium). If the decision is made to 
liquidate, the borrower should be 
encouraged to sell the security property. 
A borrower who misses a scheduled 
payment and has made payments & ag 
agreed for more than 3 months will 

serviced as though it is an initial 


delinquency. 


§ 1951.313 Moratorlums. 

(a) Definitions. As used in this 
section: 

(1) Moratorium. A period of up to 2 

years during which scheduled payments 
are deferred for payment at a later date. 

(2) Scheduled payments. The amount 
of the monthly or annual installment on 
a promissory note as modified by an 
interest credit agreement, delinquency 
workout agreement, amortization of an 
advance by FmHA, or other agreements 
between FmHA and the borrower. 

(3) Temporary. A period of time not to 
exceed 2 years. For example, it would 
not be appropriate to grant a 
moratorium to a borrower who 
frequently experiences periods of 
unemployment and it is likely such 
periods of unemployment will continue. 
In such a case, unemployment could not 
be considered temporary. 

(4) Unduly impauedl os standard of 
living. An adverse condition, exceeding 
a normal or reasonable financial 
setback, that temporarily prevents a 
borrower from meeting necessary living 
expenses and scheduled payments on 
the FmHA. loan. 

(b) Eligibility requirements. The 
borrower will be provided a form to 
complete when FmHA becomes aware 
of existing circumstances beyond the 
borrower’s control which may entitle a 
borrower to a moratorium cr if the 
borrower requests a moratorium without 
filing the form. If needed, FmHA will 
assist the borrower in completing the 
form. All of the following conditions 
must exist before a moratorium can be 
granted: 

(1) The borrower is temporarily 
unable for one of the following reasons 
to continue making scheduled payments 
without unduly impairing his/her 
standard of living: 

(i) Income reduction of at least 20 
percent. If the borrower is currently 
receiving interest credit, the 20 percent 
reduction will be from the income on 
which the current interest credit 
agreement is based. If the borrower is 
not receiving interest credit, the 20 
percent reduction will be from verified 
income for the past year. A 20 percent 
reduction by itself, however, does not 
make a borrower eligible for a 
moratorium. A budget must be prepared 


and must indicate that the borrower’s 
standard of living will be unduly 
impaired if payments with the maximum 
authorized interest credit are required. 
FmHA will determine if the borrower 
qualifies for interest credit or additional 
interest credit before granting a 


moratorium. 


(ii) The need to pay Unexpected and and 


unreimbursed expenses resulting from 

an accident, iliness, injury or death of a 
family member or damage to the 
security property if adequate hazard 
insurance coverage was unavailable. 

(2) The borrower must occupy the 
dwelling unless the dwelling is 
determined by FmHA to be 
uninhabitable. 

(3) The borrower's account is not 
currently accelerated. 

(4) The borrower agrees to notify 
FmHA if the circumstances on which the 
moratorium was based change. 

(c) Granting a moratorium. A 
moratorium on scheduled payments will 
be granted when: 

(1) The borrower has made written 
request on a form provided by FmHA. 

(2) FmHA has verified the accuracy of 
the information provided and 
determines that the borrower is 
receiving all authorized interest credit 
and meets all the moratorium eligibility 
requirements. 

(d) Approval authority. FmHA will 
notify the borrower in writing of the 
action taken on a moratorium 
application within 15 days after receipt 
of the completed written application by 
FmHA. If the moratorium is denied, the 
borrower will be notified in accordance 
with paragraph (k) of this section, and 
§ 1910.6(b)(1) of subpart A of part 1910 
of this chapter. 

(e) Moratorium period. A moratorium 
will be in effect for a period not to 
exceed 2 years unless earlier cancelled. 
The borrower's circumstances will be 
reviewed. annually but the moratorium 
will be cancelled any time the reason fo. 
the moratorium no longer exists. A 
moratorium may be retroactive for up to 
90 days prior to the date the request for 
a moratorium was received by FmHA if 
the circumstances for which the 
moratorium is to be granted existed 
during that time. In situations under 
§ 1944.5(d){11} of part 1944 of this 
chapter where the income of a spouse 
living apart from the borrower family is 
included, the moratorium may be 
retroactive for up to 90 days prior to 
either the date the moratorium request 
was received or the end of the 6 month 
period, whichever is later. 

(f) Annual review. For borrowers 
receiving interest credit, the borrower's 
circumstances will be evaluated during 
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the annual interest credit review to 
determine if a moratorium is still 
justified. For borrowers not receiving 
interest credit the borrower's 
circumstances will be reviewed 
annually on the anniversary date of the 
moratorium. If circumstances warrant, 
the moratorium will continue in effect; 
otherwise it will be cancelled. The 
borrower will be sent a letter requesting 
information in connection with the 
annual review. If the borrower does not 
respond to the annual request, the 
moratorium will be cancelled. There will 
be no appeal of a cancellation because a 
borrower failed to respond to the annual 
request. A moratorium will never 
continue for a period of more than 2 
years. If the moratorium was granted to 
pay unexpected and unreimbursed 
expenses, the borrower must show that 
an amount at least equal to the deferred 
payments has been applied toward the 
expenses or the moratorium will be 
cancelled. Although the borrower is 
expected to pay the taxes and 
insurance, if possible, during the 
moratorium period the real estate taxes 
and hazard insurance premium can be 
paid by FmHA and charged to the loan 
account, if the borrower is unable to pay 
the taxes and premium, as authorized in, 
§ 1806.6 of subpart A of part 1806 of this 
chapter (paragraph VI of FmHA 
Instruction 426.1) or subpart C of part 
1965 of this chapter, as applicable. 
Borrowers on escrow will be sent a 
billing statement each month for the 
taxes and insurance. If the borrower is 
unable to pay the taxes when they 
become due and payable from the taxing 
authority or insurance, when the 
premium must be paid, FmHA will pay 
these expenses by voucher. 

(g) Action at the end of the 
moratorium period. At the end of the 
moratorium period, FmHA will verify 
the borrower's annual income and 
obtain a current budget to determine the 
borrower's repayment ability. The 
borrower will be advised by letter of the 
action taken, the reasons for the action 
and the new payment schedule. 

(1) Borrowers on a monthly payment 
plan who can bring the account current 
within 2 years by paying the payments 
which were deferred, in addition to 
regularly scheduled payments, will 
execute a delinquency workout 
agreement to establish a new repayment 
schedule. 

(2) When a borrower cannot bring the 
account current within 2 years through 
use of a delinquency workout 
agreement, the loan will be reamortized 
within the remaining term of the loan. 

(3) When a borrower does not have 
repayment ability if the loan were 
reamortized within the remaining term 


of the loan, the loan may be reamortized 
for the remaining term plus a period not 
to exceed the time a moratorium was in 
effect. If the loan was not originally 
scheduled for maximum legal term, the 
loan can be reamortized for the 
maximum legal! term of the loan plus a 
period not to exceed the time the 
moratorium was in effect, less the 
number of years the loan has been 
outstanding, if the Government's lien 
priority is not adversely affected. Fees 
for title clearance and legal services 
needed to assure that the Government's 
lien priority is retained must be paid by 
the borrower or may be advanced by the 
Government to be charged to the 
borrower's account. 

(4) Cancellation of accrued interest at 
the end of the moratorium period will be 
considered for borrowers whose 
payments with maximum interest credit 
after the moratorium period exceed 20 
percent of their adjusted income. Part or 
all of the accrued interest will be 
cancelled when reamortization over the 
maximum authorized period will not 
result in payments which are within the 
borrower's repayment ability. If the 
determination is made the borrower 
cannot make scheduled payments 
without cancellation of part or all of the 
accrued interest at the end of the 
moratorium period, FmHA will 
determine how much interest must be 
cancelled to enable the borrower to 
repay the loan during the maximum 
authorized period. The amount of 
interest to be cancelled will be deducted 
from the account balance before 
reamortizing, in determining the new 
repayment schedule. 

(5) If after 2 consecutive years of 
being on a moratorium a borrower is 
still unable to resume making scheduled 
payments, even if the account were 
reamortized, all authorized interest 
credit were granted, and accrued 
interest at the end of the moratorium 
period were cancelled, the account must 
be liquidated. The borrower will be 
notified by letter that arrangements 
must be made to sell the security 
property because of his or her inability 
to resume making scheduled payments 
or FmHA will proceed with foreclosure. 

(h) Cancellation. A moratorium may 
be cancelled at any time during the 
moratorium period if FmHA determines 
that the reason for the moratorium no 
longer exists or the borrower is no 
longer living in the property (unless the 
property is uninhabitable). 

(i) Interest accrual. Interest will 
accrue during the moratorium at the rate 
shown on the promissory note as 
modified by any interest credit 
agreement in effect. Interest credit will 
be granted and renewed throughout the 
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period a moratorium is in effect for 
borrowers eligible for interest credit. 

(j) [Reserved] 

(k) Appeal rights. The borrower will 
be advised in writing of the right to 
appeal when a moratorium request is 
denied, a moratorium is cancelled, or the 
interest accrued during the moratorium 
is not cancelled unless one or more of 
the following applies: 

(1) The request was based on loss of 
income and the reduction did not equal 
at least 20 percent of the borrower's 
confirmed income. 

(2) The moratorium terminated 
because it was in effect for a total of 2 
years. 

(3) The accrued interest was not 
cancelled because the borrower's 
payments after the moratorium did not 
exceed 20 percent of income. 

(4) The borrower failed to respond to 
the request for information during the 
annual review period. 

(1) Waiting period. There is no waiting 
period between moratoriums provided 
the condition on which the later 
moratorium is granted differs from the 
preceding one. 


1951.314 Reamortizations. 


Reamortizing section 502 and 504 RH 
loans extends loan payments to the 
maximum authorized repayment period, 
or rearranges the payments within the 
remaining years of the original 
repayment period. 

(a) Conditions. RH loan accounts may 
be reamortized under any of the 
following circumstances: 

(1) When the borrower has made _ 
extra payments or refunded loan funds 
totaling at least 10 percent of the loan 
balance and the borrower concurs with 
the decision to reamortize the account 
balance. 

(2) At the end of the moratorium 
period. 

(3) When an individual farmer ’ 
program loan for real estate purposes or 
a section 502 or 504 RH loan is being 
made to a presently indebted section 502 
or 504 RH borrower, and FmHA 
determines the borrower cannot 
reasonably be expected to meet 
installments due unless the account is 
reamortized. 

(4) When the loan was not scheduled 
for the maximum legal term at the time 
the loan was made (e.g., a housing loan 
is scheduled for a 26 year term, 
although, the maximum legal term is 33 
years) and the security life of the 
property is such that the term can be 
extended, the loan may be reamortized 
for the maximum legal term less the 
number of years the loan has been 
outstanding provided FmHA determines 
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the borrower's financial condition has 
changed and the borrower cannot 
reasonably be expected to meet the 
obligation unless the account is 
reamortized. Existing loans scheduled 
for a 33 year term cannot be extended to 
38 years. Fees for title clearance and 
legal services needed to assure the 
Government's lien priority is retained 
will be paid by the borrower or 
advanced by FmHA to be charged to the 
borrower's account. 

(5) When an unauthorized loan or 
unauthorized interest credit has been 
serviced according to subpart M of part 
1951 of this chapter, and the reversal 
and reapplication of payments have 
resulted in a delinquency which requires 
more than 2 years for the borrower to 
repay under a delinquency workout 
agreement. 

(6) To initially establish a borrower on 
an escrow system when real estate 
taxes for one or more years and/or an 
insurance premium for one year is 
advanced by FmHA and the borrower is 
not able to repay the advance within the 
number of years represented by the 
taxes or insurance, as applicable. 
Nonprogram (NP) accounts will only be 
reamortized in this instance if the 
borrower is an owner/occupant. FmHA 
will pay the taxes and/or insurance of 
an NP borrower who is an investor/ 
nonoccupant only if the borrower is 
unwilling or unable to pay the taxes 
and/or insurance. If paid by FmHA, it 
will be charged to the loan account as 
an unamortized cost. 

(7) To bring a delinquent account 
current in cases where same-terms 
assumption is authorized. 

(8) When a decision has been made 
under applicable farmer program 
regulations to provide servicing benefits 
on the farmer program loan(s) of a 
borrower who also has an RH loan. 

(9) When reinstating an account 
which has been accelerated. 

(b) Required actions. The borrower 
must sign a reamortization agreement 
form provided by FmHA to effect the 
reamortization. The interest rate on the 
loan will be unchanged. 


§ 1951.315 Refinancing. 

Refinancing of section 502 loans is 
authorized when the property meets 
program standards and either interest 
credit would not be available because 
the loan was approved prior to August 1, 
1968, or the loan was made as an above- 
moderate income or NP loan and the 
borrower would now be eligible for a 
loan with interest credit and, through 
circumstances beyond the borrower's 
control, the borrower is in danger of 
losing his/her home. Refinancing will be 
processed as a subsequent loan in 


accordance with Subpart A of part 1944 
of this chapter and will be for the 
amount of the FmHA debt plus closing 
costs if necessary. 


§ 1951.316 Servicing a note-only loan. 

A loan made on a note-only basis will 
be serviced in a manner which is in the 
Government's best interest. The 
following applies: ; 

(a) Sale of real property improved 
with note-only loan. When property 
which was improved with note-only 
funds is sold, FmHA will attempt to 
collect the balance owed on the loan. If 
collection cannot be made, the debt may 
be assumed by the purchaser of the 
property on the terms of the note. If 
collection or assumption cannot be 
effected FmHA will determine if the 
borrower has assets and whether a 
judgment should be sought. 

(b) Note-only in connection with 
secured loan(s). When a borrower owes 
both secured and RH note-only loans 
and the security property is transferred 
to a party who will assume the secured 
loan(s) on other than a same rates and 
terms assumption, the amount to be 
assumed will be the total of the secured 
and unsecured loans, not to exceed the 
market value of the security property. 
When all of the transferor’s debt is not 
assumed, the balance will be collected. 
If not collected FmHA will determine if 
the borrower has assets and whether a 
judgment should be sought. 

(c) Deceased borrower. When a note- 
only borrower dies, FmHA will 
determine if there are relatives who will 
repay the loan. If payments are rot 
made, FmHA will determine whether 
there are assets in the borrower's estate 
from which a claim may be collected. If 
there are assets, a claim against the 
decedent's estate will be pursued. 


§ 1951.317 Servicing the account of a 
borrower who enters active military duty 
after a loan is closed. 

The Soldiers and Sailors Relief Act 
requires that the effective interest rate 
charged a borrower who enters active 
military duty after a loan is closed will 
not exceed 6 percent. This applies only 


~ to full-time active military duty, and 


does not include military reserve status 
or National Guard participation. When 
the borrower or the borrower's 
dependents are occupying the security 
property, the borrower may be entitled 
to interest credit which would result in 
an effective interest rate lower than 6 
percent. Therefore, such a loan will 
accrue interest at the lesser of the 
effective interest rate under an interest 
credit agreement or at 6 percent for as 
long as the borrower is in active military 
duty status. It is the borrower's 
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responsibility to inform FmHA of his or 
her entry into the separation from active 
military duty. FmHA will, however, 
grant and terminate this benefit when 
they become aware of and verify the 
borrower's military status by any 
means. This assistance will be granted 
effective when FmHA has verification 
the borrower qualifies or the date of last 
payment, whichever is later. When the 
borrower no longer qualifies, 
termination will be effective on the date 
of the next scheduled payment after 
FmHA has verification of the borrower's 
status to support termination. This 
assistance will not be granted or 
terminated retroactively. 


§ 1951.318 Reporting to credit bureaus. 

(a) Initial reporting. FmHA will 
initially report to credit bureaus monthly 
payment borrowers whose accounts are 
30 days or more past due by at least “2 
or the annual installment amount on 
January 1. FmHA will notify borrowers 
that their account is to be reported. 
Borrowers who are to be reported as 
delinquent will have 60 days to bring the 
account current. If the account is not 
brought current during that time, the 
account will be reported to the credit 
bureau as delinquent, and the status of 
the account updated monthly to the 
credit bureau file for 7 years. Referrals 
will include any or all of the following 
information: 


(1) Case number, including Social Security 
Number. 

(2) Name, including co-borrower, if any. 

(3) Association code (e.g., individual or 
joint). 

(4) Special comments code (e.g., account in 
dispute). 

(5) Street address. 

(6) City, State, Zip code. 

(7) Date loan was made. 

(8) Type of loan (e.g., real estate). 

(9) Loan number. 

(10) Total loan amount. 

(11) Date of last payment. 

(12) Status (e.g., in collection, foreclosure 
started). 

(13) Date loan became delinquent. 

(14) Unpaid balance. 

(15) Amount past due. 

(16) Terms. 


(b) Reviewing account status. If a 
borrower desires an explanation of the 
account or disagrees with the stated 
delinquency during the 60-day period 
between notification and referral, the 
borrower may request a meeting with 
FmHA to discuss the account. If a 
borrower questions the account status, 
the account will not be referred until it 
is determined if the status is correct. 
FmHA will withhold the referral until 
the borrower's questions are resolved. 
After an account has been referred, 
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borrowers may question information 
reported by contacting the credit bureau 
or FmHA. FmHA will determine within 
15 days what corrective action, if any, is 
necessary to resolve the request. 


§ 1951.319 Pilot projects. 

From time to time FmHA conducts 
pilot projects to test concepts related to 
the management and/or sale of SFH 
inventory property which may deviate 
from the provisions of this subpart, but 
will not be inconsistent with provisions 
of the Housing Act of 1949, as amended, 
or other Acts affecting FmHA's SFH 
program. Prior to initiation of a pilot 
project, FmHA will publish in the 
Federal Register a Notice outlining the 
nature, scope, and duration of the pilot. 
The pilot projects may be handled by 
FmHA employees and/or under contract 


with persons, firms, or other entities in 
the private sector. 


§ 1951.320 [Reserved] 


§ 1951.321 FmHA Instructions. 

Detailed FmHA instructions for 
administering this subpart are available 
in any FmHA office [FmHA Instruction 
1951-G}. 


§ 1951.322-1951.349 [Reserved] 


§ 1951.350 OMB control number. 

The reporting and recordkeeping 
requirements contained in this 
regulation have been approved by the 
Office of Management and Budget and 
assigned OMB control number 0575- 
0060. Public reporting burden for this 
collection of information is estimated to 
vary from 5 to 30 minutes per response, 
with an average of .28 minutes per 
response including time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
Department of Agriculture, Clearance 
Officer, OIRM, room 404-W, 
Washington, DC 20250; and to the Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503. 


Subpart S—Farmer Programs Account 
Servicing Policies 

16a. The exhibits to subpart S of part 
1351 are amended as follaws. 


Exhibit A, Attach.2 [Amended] 

17. In Exhibit A, Attachment 2, a last 
paragraph is added to the 
“Acknowledgment of Notice” to read as 


follows: 


Acknowledgment of Notice of Program 
Availability 
* ® * ® . 

I/We understand that if I/we are indebted 
for a SFH loan, in some cases, interest credits 
may be granted to reduce my/our house 
payment or my/our payments may be 
suspended for a period of time (moratorium) 
and made up later. 


* * * s . 


Exhibit A, Attach.3 [Amended] 

18. In Exhibit A, Attachment 3, Notice 
to Borrowers, the paragraphs under 
“FmHA Will Accelerate” and “Steps 
You Can Take” are revised to read as 
follows: 

Attachment 3 


* * * * * 


Notice of Borrowers With Non-Monetary 
Defaults, Non-Monetary Defaults and 
Delinquency, or That a Prior Lienholder or 
Junior Lienholder is Foreclosing 


* * * * 2 


FmHA Will Accelerate Your Loans 
This means PmHA will take legal action to 


‘collect the money you owe. They will 


foreclose on real estate and repossess 
equipment and other property used to secure 
your loans. This could include your dwelling, 
even if your housing account is current, if it 
was used to secure your farm loan({s). They 
will also stop the release of money from the 
sale of crops or other property. They may —~ 
take, by administrative offset, money you are 
owed by other Federal agencies. 


Steps You Can Take Before FmHA 
Accelerates Your Loans 


You can apply for the loan servicing 
programs described in Attachment 1. These 
are called Primary and Preservation Loan 
Service Programs. If you are indebted for a 
SFH loan, in some cases, interest credits may 
be granted to reduce your house payment or 
your payments may be suspended for a 
period of time (moratorium) and made up 
later. You can also ask for a meeting. At this 
meeting you can explain why you think 
FmHA’s records, as indicated on this Notice, 
are wrong. You can also suggest things you 
can de to correct these problems, so as to 
avoid acceleration and foreclosure. You can 
request both loan servicing and a meeting at 
the same time. For example, if this Notice 
states that you are delinquent, and also have 
disposed of property without FmHA’s written 
consent, you can request servicing to deal 
with the delinquency problem and request a 
meeting on the question of unauthorized 
disposition of property. 
* * * 


* e 


Exhibit A, Attach.5 [Amended] 

19. In Exhibit A, Attachment 5, Notice 
of Intent, paragraph III(2) is revised to 
read as follows: 


Attachment 5 


* * + 
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Notice of Intent to Accelerate or to Continue 
Acceleration and Notice of Borrower's Rights 


* * * * * 


Ill. FmHA Intends to Foreclose 
* ‘a * * + 

(2) Foreclose and sell your real estate’ 
mortgaged to FmHA; this could include your 
dwelling even if your housing account is 
current, if it was used to secure your farm 
loan{s); 


* * * * * 


Exhibit A Attach.7 [Amended] 


20. In Exhibit A, Attachement 7, 
notification of continued acceleration, 
the second paragraph of the letter is 
revised to read as follows: 


Attachment 7 


* * * * * 


Notification of Continued Acceleration of 
Loans and Notice of Borrower's Rights 
* * * 2 * 

Dear (Borrower's Name): 

FmHA will take legal action to: foreclose 
on real estate; this could include your 
dwelling even if your housing account is 
current, if it was used to secure your farm 
loan(s). 

* * * * * 


Exhibit A Attach.9 [Amended] 


21, In Exhibit A, Attachment 9, 
Notification of Intent, the paragraph of 
the letter under “FmHA will accelerate” 
is revised to read as follows: 


Attachment 9 


* * * * * 


Notification of Intent to Accelerate or 
Continue Acceleration of Loans and Notice of 
Your Rights 

* . - 


* + 


* 


Dear (Borrower’s Name): 


FmHA Will Accelerate Your Loans 

This means FmHA will take legal action to 
collect the money you owe. They will 
foreclose on real estate and other property 
used to secure your loans. This could include 


your dwelling even if your housing account is 
current, if it was used to secure your farm 
loan({s). They may also stop release of money 
from the sale of crops or other property. They 
may take, by administrative offset, any 
money you are owed by other Federal 
agencies. 


* * 2 ~ 2 


PART 1955—PROPERTY 
MANAGEMENT 


22. The authority citation for part 1955 
continues to read as follows: 


Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5 
U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70. 
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Subpart A—Liquidation of Loans 
Secured by Real Estate and 
Acquisition of Real and Chattel 
Property 


23. In § 1955.5, paragraph (d) is 
revised and paragraph (e) is added to 
read as follows: 


§ 1955.5 General actions. 


* * * * * 


(d) Payment of costs. Costs related to 
liquidation of a loan or acquisition of 
property will be paid according to 
FmHA Instruction 2024-P (available in 
any FmHA office) as either a 
recoverable or nonrecoverable cost as 
defined in § 1955.3 of this subpart. 

(e) Escrow funds. Any funds 
remaining in the borrower's escrow 
account at the time of liquidation by 
voluntary conveyance or foreclosure are 
nonrefundable and will be credited to 
the borrower's loan account. 

24. In § 1955.15, paragraph (d)(2)(iv) 
introductory text is revised to read as 
follows: 


§ 1955.15 Foreclosure by the Government 
of loans secured by real estate. 
* * * * * 

(d) * * * 

(2) * @ @ 

(iv) If the decision is made to liquidate 
the farm loan(s) of a borrower who also 
has a SFH loan(s), and the dwelling was 
used as security for the farm loan(s) it 
will not be necessary to meet the 
requirements of subpart G of part 1951 
of this chapter prior to accelerating the 
account. Except that, if the borrower is 
in default on his/her farm loan(s), the 
SFH account must have been considered 
for interest credit and/or moratorium at 
the time servicing options are being 
considered for the FP loan(s) prior to 
acceleration. If it is later determined the 
FP loan(s) are to receive additional 
servicing in lieu of liquidation, the RH 
loan will be reinstated simultaneously 
with the FP servicing actions and may 
be reamortized in accordance with 
§1951.314 of subpart G of part 1951 of 
this chapter. Accounts of a borrower 
who has both Farmer Program and SFH 
loan(s) may be accelerated as follows: 


* * * * * 


Subpart C—Disposal of inventory 
Property 


25. § 1955.135 is revised to read as 
follows: 


§ 1955.135 Taxes on inventory real 
property 


Where FmHA owned property is 
subject to taxation, taxes and 
assessment installments will be 
prorated between FmHA and the 


purchaser as of the date the title is 
conveyed in accordance with the 
conditions of Forms FmHA 1955-45 or 
FmHA 1955-46. The purchaser will be 
responsible for paying all taxes and 
assessment installments accruing after 
the title is conveyed. The County 
Supervisor or District Director will 
advise the taxing authority of the sale, 
the purchaser’s name, and the 
description of the property sold. Only 
the prorata share of assessment 
installments for property improvements 
(water, sewer, curb and gutter, etc.) 
accrued as of the date property is sold 
will be paid by FmHA for inventory 
property. At the closing, payment of 
taxes and assessment installments due 
to be paid by FmHA will be paid from 
cash proceeds FmHA is to receive as a 
result of the sale or by voucher and will 
be accomplished by one of the 
following: 

(a) For purchasers receiving FmHA 
credit and required to escrow, FmHA’s 
share of accrued taxes and assessment 
installments will be deposited in the 
purchaser's escrow account. 

(b) For purchasers not required to 
escrow, accrued taxes and assessment 
installments may be: 

(i) Paid to the local taxing authority if 
they will accept payment at that time; or 

(ii) Paid to the purchaser. If 
appropriate, for program purchasers, the 
funds can be deposited in a supervised 
bank account until the taxes can be 
paid. 

(c) Except for SFH, deducted from the 
sale price (which may result in a 
promissory note less than the sale 
price), if acceptable to the purchaser. 


PART 1956—DEBT SETTLEMENT 


26. The authority citation for part 1956 
is revised to read as follows: 

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5 
U.S.C. 301; 31 U.S.C. 3711; 7 CFR 2.23; 7 CFR 
2.70. 


Subpart B—Debt Settilement—Farmer 
Programs and Single Family Housing 


27. In § 1956.57, paragraph (c) is 
revised to read as follows: 


§ 1956.57 General provisions. 
* * * * * 

(c) Negotiating a settlement. County 
Supervisors may approve compromise, 
adjustment, cancellation and chargeoffs 
of SFH debts, regardless of the amount. 
District Directors and County 
Supervisors cannot approve other debt 
settlement actions, therefore, other than 
SFH debt settlements, they will make no 
statements to a debtor concerning the 
action that may be taken upon a 
debtor's application. In negotiating a 
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settlement, all of the factors which are 
pertinent in determining ability to pay 
will be discussed to assist the debtor in 
arriving at the proper type and terms of 
a settlement. The present and future 
repayment ability of a debtor, the 
factors mentioned in this subpart, and 
any other pertinent information will be 
the basis of determining whether the 
debt should be collected in full, 
compromised, adjusted, cancelled, or 
charged off. It is impossible in cases 
eligible for debt settlement to forecast 
accurately the debtor's futute repayment 
ability over a long period of time; 
consequently, the period of time during 
which payments on settlement offers are 
to be made should not exceed five years. 
Debtors have the right to make 
voluntary settlement offers in any 
amount should they elect to do so. 
Settlement offers will not be approved 
in any case unless there is reasonable 
assurance that the debtor will be able to 
make the payments as they become due. 


* * * * * 


28. In § 1956.58, the introductory text 
and paragraph (a), the introductory text 
of paragraph (b) and paragraphs (b)(1) 
and (b)(3) are revised to read as follows: 


§ 1956.58 Approval or rejection. 

Debt settlement cases not within the 
approval authority of the County 
Supervisor will be submitted for review 
in accordance with Exhibit A of this 
subpart (available in any FmHA office). 

(a) Approval authority. Subject to 
applicable provisions of this subpart, 
approval and rejection authority for 
compromise, adjustment, cancellation or 
charge off of debts is as follows: 

(1) Farmer Programs debts. (i) Except 
as provided in paragraph (a)(1)(ii) of this 
section, the State Director may approve 
or reject proposed debt settlements 
when the outstanding balance of the 
indebtedness involved in the settlement 
less the amount of any compromise or 
adjustment offer is less than $250,000 
(including principal, interest, and other 
charges). 

(ii) The State Director may approve 
the cancellation of debts discharged in a 
chapter 7 bankruptcy in accordance 
with § 1956.70(b){ 3) of this subpart 
regardless of the amount of the 
outstanding indebtedness. 

(iii) The Administrator or designee 
must approve or reject settlements when 
the outstanding balance of the 
indebtedness involved in the settlement 
less the amount of any compromise or 
adjustment offer is $250,000 or more 
(including principal, interest, and other 
charges). 

(2) Single Family Housing debts. The 
County Supervisor may approve 





compromise, adjustment, cancellation or 
chargeoff of SFH debts regardless of 
amount. 

(b} Processing and approval. The 
approval official will: 

(1) Execute completed Form FmHA 
1956-1 or Form FmHA 1956-2 when 
applicable, and process Form FmHA 
1956-2 via the terminal. Send the 
original approved Form FmHA 1956-1 to 
the Finance Office. 


(3) Not notify debtors of approval of 
the settlement of their indebtedness 
when debts are charged off under 
§ 1956.75 of this subpart or cancelled 
under § 1956.70({b) of this subpart. 


PART 1965—REAL PROPERTY 


29. The authority citation for part 1965 
is revised to read as follows: 


Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5 
U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70. 


Subpart A—Servicing of Real Estate 
Security For Farmer Program Loans 
and Certain Note-Only Cases 

30. In § 1965.26, paragraph (c)({2) 


introductory text is revised to read as 
follows: 


§ 1965.26 


* * 


Liquidation action. 


ee 
c 


(2} SFH loans on nonfarm tracts 
should not be routinely liquidated 
because the borrower could not be 
successful in the farming operation. If 
the nonfarm property secures only a 
SFH loan{s), it will not be liquidated 
unless the appropriate provisions of 
subpart G of part 1951 of this chapter 
have been met, including the offering of 
interest credit assistance and/or 
moratorium, if eligible. When the 
nonfarm security is also additional 
security for a farmer program loan({s), 
consideration will be given to continuing 
with the SFH loan after the other 
security for the farmer program loan is 
liquidated provided: 

31. Subpart C of part 1965 is revised to 
read as follows: 


Subpart Servicing for Sing!e 

Family Rural Housing Loans 

Sec. 

1965.101 Purpose. 

1965.102 Policy. 

1965.103 Responsibilities. 

1965.104 Preservation of security and 
protection of liens. 

1965.105 Servicing real estate taxes. 

1965.106 Subordination of FmHA lien. 

1965.107-1965.109 [Reserved] 

1965.110 Release of security. 


Sec. 

1965.111 Junior liens. 

1965.112 Lease of security property. 

1965.113 Mineral leases. 

1965.114-1965.115 [Reserved] 

1965.116 Deceased borrower. 

1965.117 tcy. 

1965.118 Release of FmHA lien without 
monetary consideration. 

1965.119-1965.124 [Reserved] 

1965.125 Liquidation. 

1965.126 Transfer of property with 
assumption of indebtedness. 

1965.127 Release from liability and servicing 
unsatisfied account balances. 

1965.128 Assignment of promissory notes 
and security instruments. 

1965.129 Cosigners. 

1965.130-1965.134 [Reserved] 

1965.135 Pilot projects. 

1965.136-1965.138 [Reserved] 

1965.139 FmHA Instructions. 


1965.140.-1965.150 [Reserved] 


Subpart C—Security Servicing for 
Single Family Rural Housing Loans 


§ 1965.101 Purpose. 

This subpart prescribes policies and 
procedures for servicing actions related 
to real estate which secures section 502 
and section 504 Rural Housing (RH) 
loans on nonfarm tracts or on farms 
when the borrower is indebted to 
Farmers Home Administration (FmHA) 
for the RH loan on/y herein referred to 
as Single Family Housing (SFH) loans. 
Security servicing for RH loans when 
the borrower is also indebted to FmHA 
for Farmer Program loans is under 
subpart A of part 1965 of this chapter. 


§ 1965.102 Policy. 

Real estate security is serviced under 
provisions of the security instruments 
and related agreements, including 
authorized modifications, in a manner 
which will assist the borrower in 
accomplishing the loan objectives and 
protect the Government's financial 
interest. 


§ 1965.103 Responsibilities. 

-(a) Borrower. The borrower is 
responsible for: 

(1) Making loan payments as agreed. 

(2) Paying real estate taxes and/or 
assessments when due and keeping 
adequate property insurance (and flood 
insurance where required) in force; or 
making scheduled escrow installments 
for taxes and insurance when required 
by FmHA. 

(3) Maintaining the property in good 


repair. 

(b) FmHA officials. The County 
Supervisor and certain Assistant County 
Supervisors are authorized to execute, 
on behalf of the Government, all forms 
and other documents necessary to 
complete transactions under this 
subpart. 
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§ 1965.104 Preservation of security and 
protection of liens. 

(a) Inspection of security. FmHA will 
inspect real estate security as necessary 
to protect the Government's interest. 

(b) Actions by FmHA for account of 
borrower. When necessary to protect 
the interest of the Government, FmHA 
may make a protective advance and 
charge the advance to the borrower's 
account for amortized repayment 
through an increase in scheduled 
payments. Advances are authorized for: 

(1) Payment of real estate taxes and/ 
or assessments in accordance with 
§ 1965.105. 

(2) Property or flood insurance 
premiums, whether payable by the 
borrower directly or under an escrow 
system where applicable will be 
handled under subpart A or B of part 
1806 of this chapter. tec 

(3) For care, maintenance, and repairs 
essential to prevent damage or 
deterioration of the security when the 
borrower is occupying the security 
property but is not adequately 
maintaining it or when the borrower has 
abandoned the security property. 

(c) Actions by third parties which 
affect security property. When a third 
party brings suit or takes other action 
which affects FmHA security property, 
borrowers are expected to protect their 
own interests in the property. Examples 
of these actions are: condemnation 
proceedings, trespass suits, and actions 
to quiet title. When FmHA learns of a 
third-party action which may jeopardize 
the Government's interest in the security 
or when an FmHA employee or the 
Government is made a party to a court 
proceeding, FmHA will take steps to 
protect the Government’s interest. . 
Protective advances will be authorized 
only to protect the Government's 
interest. When foreclosure or other 
action which would cause the borrower 
to lose possession of the property is 
imminent, FmHA may consider making 
the borrower a subsequent loan if the 
borrower and property meet current 
eligibility requirements, the funds would 
be used for an authorized loan purpose, 


_and the third party agrees to postpone 


the impending action while a loan is 
processed. 

(1) Prior en foreclosure. When 
FmHA learns a prior lienholder is 
contemplating foreclosure, FmHA may 
pay off the prior lien before the 
foreclosure sale with an advance of 
funds charged to the borrower's acccunt 
if this action is determined to be 
advantageous to the Government. The 
FmHA account, after payment of the 
prior lien, will be liquidated. When - 
acceptable title evidence has been 
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obtained and it is determined that a net 
recovery on the Government's 
investment can be made by acquiring 
the property, FmHA may bid at the 
foreclosure saie. 

(2) Junior lien foreclosure. When a 
junior lien foreclosure does not result in 
payment in full of the FmHA debt but 
the property is sold subject to the FmHA 
lien, the account may be assumed by the 
purchaser on program or nonprogram 
terms if the requirements of § 1965.126 
(c) or (d) of this subpart can be met. If 
the purchaser does not assume the 
FmHA debt, the loan will be liquidated. 

(3) [Reserved] 

(4) Bankruptcy sale. FmHA may bid at 
a bankruptcy sale provided title to the 
security property can be acquired free of 


liens other than FmHA’s lien(s). 


§ 1965.105 Servicing real estate taxes. 

In this section, “taxes” include 
assessments which, if not paid, will 
become a lien on the property. 
Borrowers are required to pay the taxes 
on FmHA security property when they 
become due. Security instruments for 
FmHA loans provide that the borrower 
will escrow funds for the payment of 
taxes if requested by FmHA. FmHA may 
elect to use the services of a contractor 
in connection with escrow. Existing 
borrowers required to escrow will be 
notified by letter at least 90 days prior to 
initiating escrowing for taxes. Only 
monthly payment borrowers or annual 
borrowers converted tc monthly 
payment will be required to escrow. 
Failure to pay the taxes is a default of 
the loan covenants. In credit counseling 
or assisting program borrowers in 
budgeting or other financial planning, 
payment of taxes must be included. 
Borrowers who have not paid their taxes 
will be notified by FmHA. To protect the 
Government's interest FmHA will not 
allow delinquent taxes to accumulate on 
the security for SFH loans. Except as 
provided in paragraphs (a), (b), and (c) 
of this section, FmHA will advance 
funds for the payment of taxes as 
follows: 

(a) Foreclosure-pending cases—{1) © 
Borrowers not required to escrow. 
Where State law permits, property will 
be sold at foreclosure sale subject to 
outstanding taxes. Where taxes must be 
paid up to the foreclosure sale date, 
payment should be deferred until the 
date for the foreclosure sale is set unless 
the taxing authority schedules a tax sale 
sooner. This permits a single advance to 
be processed and allows flexibility for a 
management decision if it is later 
determined, due to such considerations 
as high tax rate, length of time required 
to foreclose, and possible vandalism or 
other loss, there is no recovery to be 


made. If a tax sale is scheduled while 
foreclosure is pending, FmHA will either 
pay the taxes by voucher in accordance 
with paragraph (d} of this section or 
allow the property to be sold at the tax 
sale, as determined to be in the 
Government's best interest. 

(2) Borrowers required to escrow for 
taxes. Taxes will continue to be paid as 
outlined in paragraph (b) of this section 
until the property is acquired by FmHA. 

(b) Borrowers required to escrow for 
taxes. Taxes will be paid as they 
become due from the borrower's escrow 
account. If a borrower’s escrow account 
contains sufficient funds, all discounts 
will be taken advantage of when it is 
determined by FmHA to be in the 
financial interest of the borrower and 
the Government. If a borrower has 
insufficient funds in his/her escrow 
account to pay the taxes. when due, the 
borrower will be requested to pay an 
amount equal to the difference between 
the taxes due and the escrow balance in 
a lump sum within 30 days after 
notification. If the borrower fails to 
remit the amount requested, the amount 
will be advanced and charged to the 
borrower's account as a recoverable 
cost. The amortization period for tax 
advances processed because of a 
shortage in escrow funds will be the 
number of months for which the taxes 
are being vouchered. 

(c) Nonprogram (NP) cases. As used 
in this subpart, NP refers only to NP 
loans for single family residential 
property. NP loans include credit sales 
from inventory on NP terms and 
assumptions of loans on NP terms. 
FmHA will not voucher for taxes on NP 
loans except to protect the 
Government's security interest. If a tax 
sale is scheduled, FmHA will pay the 
taxes and charge to the borrower's 
account. 

(d) Processing tax advances. When a 
borrower's taxes are to be paid by 
FmHA, the advance will be charged to 
the borrower's account. A tax advance 
will bear interest at the rate which is in 
effect on the initial loan or the lowest 
loan number within the fund code still 
outstanding, and the amortization period 
of the tax advance will be the number of 
months for which the taxes are being 
vouchered. 

(e) Payment of interest on escrow 
funds. FmHA will pay the same rate of 
interest on escrowed funds as is 
required to be paid on escrowed funds 
held by other lenders in any State where 
State law requires payment of interest 
on escrowed funds. 


§ 1965.106 Subordination of FmHA lien. 
A borrower may request FmHA to 
subordinate its lien by written 


application on a form provided by 
FmHA. 

(a) Subordination of lien for purposes 
other than graduation/refinancing: 
Subordination of FmHA's lien to another 
lender may be granted subject to the 
following provisions: 

(1) The funds obtained from the other 
lender will be used only for purposes for 
which an RH loan could be made.and 
subject to the same limitations 
applicable to RH loan funds. 

(2) The prior lien debt plus the FmHA 
debt will not exceed the market value of 
the security. (For this purpose, the 
FmHA debt is the unpaid balance on the 
loan exclusive of recapture of subsidy.) 

(3) The prior lien debt must be on 
terms and conditions which the 
borrower can reasonably be expected to 
meet without jeopardizing repayment of 
the FmHA indebtedness. 

(4) Proposed development, if any, will 
be planned and performed in 
accordance with subpart A of part 1924 
of this chapter or directed by the other 
lender in a manner which is consistent 
with that subpart. 

(5) The funds obtained from the other 
lender for development will be handled 
through a supervised bank account or 
under other arrangements approved by 
FmHA which will assure the funds are 
used for the planned purposes. 

(6) An agreement must be obtained in 
writing from the prior lienholder 
providing that at least 30 days advance 
notice will be given to FmHA before 
action to foreclose on their prior lien is 
initiated. 

(b) Subordination of lien for recapture 
to enable a borrower to graduate or 
refinance. When a borrower can 
graduate to other credit pursuant to 
subpart F of part 1951 of this chapter, or 
is refinancing the FmHA debt(s}, and 
elects not to pay recapture at that time, 
the FmHA lien may be subordinated to 
secure that recapture receivable only. 
The amount to which the FmHA debt 
will be subordinated will not exceed the 
amount required to pay the FmHA debt 
(exclusive of recapture) plus reasonable 
closing costs and an amount not to 
exceed one percent for loan servicing 
costs if required by the lender. Further 
subordination of a lien securing a 
recapture receivable only is not 
authorized. 

(c) [Reserved] 

(d) [Reserved] 


§§ 1965.107-1965.109 [Reserved] 


§§ 1965.110 Release of security. 


(a) Release or partial release. A 
borrower may request release of 
FmHA’s security interest by written 





application on a form provided by 
FmHA. FmHA may consent to 
transactions affecting the security, such 
as sale or exchange of security or 
granting of a right-of-way across the 
security, and grant a release or partial 
release provided: 

(1) The consideration is: 


(i) In the sale of property, cash in an 
amount equal to the value of the security 
being disposed of or rights granted; 

(ii) In exchange of property, another 
parcel of property acquired in exchange 
with value equal to or greater than that 
being disposed of as determined by a 
current appraisal; or 

(iii) In granting an easement or right- 
of-way, benefits derived which are 
equal to or greater than the value of the 
property being disposed of. 

(2) The security after the transaction 
is completed will be an adequate but 
modest, decent, safe, and sanitary 
dwelling and related facilities. 

(3) Repayment of the FmHA debt will 
not be jeopardized. 

(4) If applicable, the requirements of 
§ 1940.310(e)(2) of subpart G of part 1940 
of this chapter (environmental 
regulations)-must be met. 

(b) [Reserved] 

(c) [Reserved] 

(d) Use of proceeds. Proceeds from 
sale of a portion of the security, granting 
of an easement or right-of-way, damage 
compensation, and all similar 
transactions requiring FmHA consent, 
will be used in the following order: 

(1) To pay customary and reasonable 
costs (as determined by FmHA) related 
to the transaction which must be paid 
by the borrower, such as real estate 
taxes which must be paid to conclude 
the transaction; cost of title 
examination, survey, abstract, and 
reasonable attorney's fees; costs 
necessary to determine a reasonable 
price, such as appraisal of minerals, 
when the necessary appraisal cannot be 
obtained without cost; and additional 
income tax the borrower will be 
required to pay. 

(2) To be applied on a prior lien debt, 
if any; and 

(3) To be applied to the FmHA 
indebtedness as an extra payment or 
used for improvements to the security 
property in keeping with purposes and 
subject to limitations applicable to use 
of RH loan funds. Proposed 
development will be planned and 
performed in accordance with subpart A 
of part 1924 of this chapter and the 
proceeds handled through a supervised 
bank account to assure the proceeds are 
used as planned. 


§ 1965.111 Junior liens. 


Within the scope of credit counseling, 
SFH borrowers will generally be 
discouraged from giving junior liens on 
real estate which secures their SFH 
debt. However, FmHA consent is not 
required, and the existence of a junior 
lien may not be treated as a default or 
used as justification for forced 
liquidation action. When junior liens 
exist, the FmHA loan will be serviced in 
the usual manner as long as the 
borrower makes payments as scheduled, 
properly maintains the security, and 
meets other loan conditions. The 
existence of a junior lien will not 
prevent liquidation action if the 
borrower is in default. Should FmHA be 
approached by an existing or potential 
junior lienholder as to the amount of 
FmHA's debt, the unpaid balance on the 
FmHA loan for this purpose will be 
stated as the sum of unpaid principal 
and interest and, if the loan is subject to 
recapture of subsidy, total subsidy 
granted and principal reduction 
attributed to subsidy. FmHA may 
consent to a junior lien and enter into an 
agreement to notify the junior lienholder 
in the event FmHA initiates foreclosure 
only when: 

(a) The proposed loan is for purposes 
for which FmHA RH loan funds could be 
used or for business purposes to 
enhance earning capacity; and 

(b) Repayment of the FmHA loan will 
not be jeopardized. 


§ 1965.112 Lease of security property. 


(a) When FmHA is aware a borrower 
has leased or proposes to lease security 
property, the borrower will be informed 
in writing of the limitations on leasing 
outlined in this subsection. The 
borrower will be requested to furnish 
FmHA a copy of the lease or proposed 
lease. FmHA consent to lease is not 
required, and if FmHA is unable to 
obtain a copy of the lease or is advised 
by the borrower a written lease does not 
exist, no further action is required by 
FmHA. When a borrower is leasing 
security property, FmHA will give full 
consideration to the possibility of the 
borrower refinancing the FmHA debt 
with private credit (graduation). No 
action to initiate liquidation will be 
taken by FmHA unless the borrower: 

(1) Has entered into a lease for a term 
of more than 3 years; 

(2) Has entered into a lease for any 
term containing an option to purchase; 

(3) Is in default of one or more of the 
following loan obligations: keeping the 
account current, adequately maintaining 
the property, keeping the property 
insured, and paying real estate taxes 
when due (If required to escrow for 
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taxes and/or insurance, the last 2 are 
included in scheduled payments); or 

(4) Has failed to refinance (graduate) 
pursuant to provisions of subpart F of 
part 1951 of this chapter. 

(b) If a borrower leases or proposes to 
lease security property for a term of 
more than 3 years, or with an option to 
purchase, FmHA should normally 
initiate liquidation action, preferably 
voluntary. However, if FmHA 
determines it is in the Government’s 
best interest to consent to such a lease 
arrangement, FmHA may consent. 


§ 1965.113 Mineral leases. 


(a) Authority. A borrower may request 
consent to lease the mineral rights by 
completing a written application on a 
form provided by FmHA. When a 
borrower requests consent to lease the 
mineral rights to security property, 
FmHA may consent provided the 
proposed use of the leased rights will 
not result in the property being made 
unsuitable as a nonfarm residence and 
the Government's security interest is not 
adversely affected. If requested, FmHA 
may subordinate its lien(s) to the 
lessee’s rights and interest in the 
mineral activity if FmHA determines 
that this will not be adverse to the 
Government's interest so that in the 
event FmHA should foreclose, the 
mineral lease would not be extinguished 
by the foreclosure. Such a subordination 
to a lease interest does not entitle the 
leaseholder to any proceeds from sale of 
the security property. 

(b) Income from lease of mineral 
rights. (1) The basic rental proceeds 
from lease of mineral rights will be 
treated as income. 

(2) If the proposed activity is such that 
it will decrease the security value of the 
property (such as oil drilling or 
quarrying), FmHA consent may be given 
only if the borrower assigns the income 
from the lease (both damage 
compensation and royalty payments) to 
FmHA to be applied to the FmHA - 
loan(s) as extra payments. 

(3) If the proposed activity is not 
likely to decrease the security value of 
the property, damage compensation 
must be used either to repair the damage 
or be assigned to FmHA for application 
on the FmHA loan(s), as an extra 
payment; and royalty payments will be 
treated as borrower income. 

(c) [Reserved] 


§§ 1965.114-1965.115 [Reserved] 


§ 1965.116 Deceased borrower. 

When a SFH borrower dies, FmHA 
will determine whether or not 
continuation with the loan will be 
allowed under one of the provisions of 
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this section, or whether liquidation will 
be required. Situations under which 
continuation is authorized are: 

(a) Continue with jointly liable 
borrower. If a jointly liable borrower 
will continue occupying the dwelling 
and repaying the loan, and fulfills other 
loan obligations, FmHA wiil take no 
action to liquidate the loan. 

(b) Continue with relative, joint 
tenant, or tenant by the entirety. When 
a relative, joint tenant, or tenant by the 
entirety who inherits title to (or an 
interest in) the security property by 
devise, descent, or operation of law 
upon the death of a borrower makes 
payments as scheduled in the 
promissory note (or assumption 
agreement), FmHA may not take action 
to liquidate the loan as long as the 
property is adequately maintained, real 
estate taxes and assessments are paid 
when due, and the dwelling is not 
known to be uninsured. (If funds for 
taxes and insurance are being escrowed, 
the escrow is a part of scheduled 
payments.) Assumption of the 
indebtedness is not required, and 
occupancy of the dwelling is subject 
only to the restrictions on leasing 
outlined in § 1965.112 of this subpart. 
However, interest credit may be granted 
only to a borrower (obligor by virtue of 
a note or assumption agreement); 
therefore, interest credit may be granted 
only when at least one borrower is 
occupying the dwelling except as 
provided in § 1965.126{c)({2)(ii} of this 
subpart. The loan remains subject to 
graduation requirements set forth in 
subpart F of part 1951 of this chapter 
only if the debt is assumed. 
Continuation with a relative, joint 
tenant, or tenant by the entirety under 
the provisions of this paragraph applies 
only to the transfer of title resulting from 
death of the borrower; it does not apply 
to any subsequent transfer of title by the 
inheritor(s) except by devise, descent, or 
operation of law upon the death of the 
inheritors or sale of interests among 
inheritors to consolidate title. Any other 
subsequent transfer of title will be 
treated as a sale and is subject to the 
requirements of § 1965.126 of this 
subpart. 

(c) Assumption by spouse not liable 
for the FmHA debt. The spouse of a 
deceased borrower who is not liable for 
the FmHA debt and who wishes to 
assume the loan may do so. 

(d) Assumption by person, other than 
the spouse, who is not liable for the 
FmHA debt. A person other than the 
deceased borrower's spouse who wishes 
to assume the loan for the benefit of 
persons who were dependent on the 
deceased borrower at the time of death, 
without receiving title to the property, 


may do so in accordance with 
8 1965.128(c)(2){ti) of this subpart 
provided: 

(1) The dwelling will continue to be 
occupied by one or more persons who 
were dependent on the borrower at the 
time of death; and 

(2) There is reasonable prospect for 
orderly repayment of the loan and other 
loan conditions will be met such as 
payment of taxes, insurance, 
maintenance, and assessments. 


§ 1965.117 Bankruptcy. 

This section applies to SFH borrowers 
who declare bankruptcy under Chapter 
7 (liquidation) or Chapter 13 (adjustment 
of debts of an individual with regular 
income) of the Federal Bankruptcy 
Code. SFH borrowers who declare 
bankruptcy and are also indebted for a 
Farmer Program loan({s) will be handled 
under this section in conjunction with 
subpart A of part 1962 of this chapter. 
SFH borrowers who file petitions for 
bankruptcy under Chapter 11 
(reorganization) and Chapter 12 (farm 
reorganization) will be handled under a 
State supplement or on a case-by-case 
a 

(a) [Reserved] 

(b) Initial notification of bankruptcy. 
After receiving notice a borrower has 
filed a petition in bankruptcy, FmHA 
will continue to accept payments made 
voluntarily by the borrower, but will 
discontinue collection efforts. 

(c) Chapter 13 cases. FmHA must 
continue with a borrower covered under 
a confirmed Chapter 13 plan. If a 
borrower defaults in payments during 
the plan, FmHA will use all available 
remedies to protect the Government's 
interest. 

(d) Chapter 7 cases. If FmHA decides 
to continue with the borrower, an effort 
will be made to have the borrower 
execute a new promise to pay to 
reinstate the obligation to repay the 
loan. If, however, a new promise to pay 
is not executed by the borrower, FmHA 
will send a letter to the borrower after 
discharge, advising the borrower that 
FmHA acknowledges that he/she is not 
personally liable for the debt; the 
security property will be the only source 
to which FmHA may look for recovery 
of the debt, and in the event of 
foreclosure, FmHA will be barred from 
seeking a deficiency judgment. The 
letter will also indicate that as long as 
the scheduled payments are made and — 
all other covenants contained in the 
promissory note{s) and security 
instrument(s} are complied with, FmHA 
will not foreclose. Servicing in the latter 
case includes entitlement to all program 
benefits for which the borrower may be 
eligible including but not limited to 


interest credit, moratorium, and appeal 
rights. 

(e) Not continuing with discharged 
Chapter 7 borrower. If FmHA decides 
not to continue with a secured loan, 
liquidation action, either voluntary or 
foreclosure, may be initiated provided 
the account was serviced in accordance 
with subpart G of part 1951 of this 
chapter prior to the borrower filing 
bankruptcy as soon as one of the 
following has occurred: 

(1) The bankruptcy case is dismissed 
or closed. 

(2) An order lifting the automatic stay 
is received. 

(3) The property is no longer property 
of the bankruptcy estate and the 
borrower has received a discharge. 

(f) Servicing prior to discharge or 
during a Chapter 13 plan. A petition 
filed under the Bankruptcy Code 
operates as an automatic stay. This stay 
prohibits all collection efforts and 
foreclosure actions. The receipt of 
voluntary payments, granting of interest 
credit and moratoriums, and collection 
letters for a borrower under a confirmed 
Chapter 13 plan that are sent to the 
Trustee, however, are allowed. 

(g) Servicing discharged borrowers. 
Discharge under Chapter 7 of the 
Bankruptcy Code operates as an 
injunction against any act to collect a 
debt which implies personal liability of 
the debtor. Chapter 13 debtors’ 
discharges will not include the FmHA 
debt if the final due date is after 
expiration of the plan. For borrowers 
who have received discharges under 
Chapter 7, normal servicing procedures 
will be followed after one of the 
situations outlined in paragraph (e)(1), 
(e)(2), or (e)(3) of this section has 
occurred, provided the borrower has 
received the letter specified in _ 
paragraph (d){2) of this section or 
properly executed a new promise to pay. 
For borrowers who filed under Chapter 
13, normal servicing may be resumed 
when the confirmed plan has expired or 
been terminated (dismissed). 


§ 1965.118 Release of FmHA lien without 
monetary consideration. 

FmHA meg oo release its lien{s) without 
monetary consideration as follows: 

(a) Additional security. When a lien 
on real estate was taken as additional 
security before the loan is repaid 
provided the market value of the 
remaining security is clearly adequate to 
secure the loan balance. Property 
considered as “additional security” may 
not be any part of the tract bought with 
RH loan funds or part of the minimum- 
adequate site on which the dwelling is 
located. 
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(b) Mutual mistake. When property 
was included in the security instrument 
through mutual mistake provided FmHA 
can substantiate that the property was 
included in the security instrument 
erroneously. 

(c) Valueless lien. When FmHA 
determines a lien has no present or 
prospective value or enforcement would 
be ineffectual or uneconomical. This 
does not include judgment liens or 
statutory redemption rights except with 
the consent of OGC. After release of a 
valueless lien the debt must be settled 
according to subpart B of part 1956 of 
this chapter. 

(d) No evidence of indebtedness. 
When FmHA can find no evidence of an 
existing indebtedness secured by the 
security instrument in the records of 


FmHA. 
§§ 1965.119-1965.124 [Reserved] 


§ 1965.125 Liquidation. 

(a) Voluntary liquidation—{1) 
Agreement. When it is determined the 
borrower cannot or will not successfully 
achieve the loan objectives, FmHA will 
attempt to have the borrower liquidate 
voluntarily. The exception is: A 
borrower who has bankruptcy 
proceedings pending should not be 
requested to liquidate voluntarily until 
one of the situations outlined in 
§ 1965.117 (e) of this subpart exists. The 
borrower will be encouraged to sell the 
property for market value. After 
reaching agreement for voluntary 
liquidation, FmHA may allow the 
borrower 120 days to sell the property or 
otherwise arrange to pay FmHA in full, 
after which voluntary conveyance 
should be considered unless a 
transaction is pending which will likely 
result in paying the loan in full. At the 
borrower's request, an extension of time 
may be allowed to complete a 
transaction provided the property is 
listed with a real estate broker for not 
more than the market value as 
determined by FmHA; or a sale contract 
has been entered into and assumption of 
the FmHA loan, or a loan from another 
lender, is pending; or the borrower has 
applied to another lender for a long-term 
loan to pay FmHA in full. 

(2) Consent to sale when the FmHA 
debt and authorized expenses exceed 
market value. if a borrower proposes to 
sell the security property for an amount 
which will be insufficient to pay the 
FmHA debt, prior lien(s) if any, and 
authorized selling expenses, an 
appraisal will be completed and FmHA 
may consent to the sale if the proposed 
sale price is not less than the market 
value. If a current financial statement is 
not in the case file, a financial statement 


will be taken to determine whether or 
not the borrower can pay the unsatisfied 
account balance (including any 
expenses FmHA must pay and charge to 
the account te conclude an assumption) 
from income, or has other assets from 
which collection could be made. 

(i) Authorized selling expenses. 
Authorized selling expenses are those 
which the seller customarily or legally 
must pay to convey title and include but 
are not limited to: a real estate broker's 
commission which does not exceed the 
most typical rate for the sale of similar 
property in the area, no more than three 
points to enable the buyer to obtain 
credit from another lender provided they 
are not being paid to reduce the 
purchaser's interest rate, real estate 
taxes, preparation of the deed, abstract 
and/or title fees, termite and/or other 
related inspections, title insurance, 
surveys, and deed or other revenue 
stamps. Junior liens may also be settled 
in the same manner as outlined in 
§ 1955.10(c)(2} of subpart A of part 1955 
of this chapter. : 

(ii) Restriction on payment of broker's 
commission. No commission will be 
allowed under paragraph (a)(2)(i) or 
paid under paragraph (a)(2)(iii) of this 
section when the sale is to the broker, 
broker's salesperson(s}, to persons living 
in his/her or salesperson(s) immediate 
household or to legal entities in which 
the broker or salesperson(s) have an 
interest if the sale involves FmHA 
credit. If credit is not being extended in 
these instances (a cash sale), a 
commission will be allowed or paid. 

(iii) Closing the transaction. In no 
case will the borrower (seller) receive 
any cash proceeds from the sale. Funds 
contained in the borrower's (seller’s) 
escrow account will be paid to the buyer 
if not obtaining FmHA credit, as the 
seller's prorata share of taxes and 
assessments, at the time of the closing of 
the transaction. If the buyer is obtaining 
FmHA credit the escrow funds will be 
handled in accordance with 
§ 1965.126(e)(5). Where there are 
sufficient cash proceeds available at 
closing, the entire sale proceeds, minus 
prior liens, if any, and authorized selling 
expenses, must be applied to the FmHA 
debt. Where cash proceeds are not 
available or are insufficient to pay 
authorized selling expenses, FmHA may 
pay said expenses necessary to 
consummate the transaction when it is 
determined to be in FmHA's financial 
interest. 

(iv) Release from liability. When 
consent under this paragraph is given, 
FmHA will release its security 
instrument(s). Release of the borrower 
from liability is covered in § 1965.127 of 
this subpart. 


(3) [Reserved] 
' (b) Forced liquidation. If the borrower 
will not agree to voluntarily liquidate or 


fails to accomplish it within the time 
agreed to be FmHA, foreclosure will be 


initiated. 
§ 1965.126 Transfer of property with 
of indebtedness. 


When a borrower proposes to sell real 
estate security, assumption of the 
loan(s) may be approved on program or 
nonprogram (NP) terms, as applicable, 
subject to provisions of paragraphs {c) 
and (d) of this section. Assumptions 
under paragraphs (b)(12) and (c)(2) of 
this section on/y are authorized on 
existing terms without considering the 
assuming party’s eligibility for program 
assistance. When security property is 
sold (or title is otherwise conveyed), 
whether by full conveyance or by land 
contract, contract-for-deed, or other 
similar instrument, and the FmHA 
account is not assumed by the purchaser 
(or new owner}, the loan must be 
liquidated except as provided in 
paragraph (b)(12) of this section or 
§ 1965.116 of this subpart. 

(a) [Reserved) 

(b) General. The following policies 
apply to all transfers and assumptions 
under this subpart: 

(1) Loan classification and/or 
changes. A loan may be assumed as 
outlined in this subparagraph, after 
which the loan will be classified 
according to the terms on which it was 
assumed. Assumption on program terms 
is authorized Only when both the 
assuming party meets eligibility 
requirements And the property is 
suitable for the housing program. The 
following loans may be assumed on 
program or nonprogram terms under 
paragraph (c) or (d) of this section: 

(i) Low or moderate income. 

(ii) Above-moderate income. 

(iii) NP for residential property. 

(2) [Reserved] 

(3) Dwelling situated on more than a 
minimum-adequate site. If the property 
to be transferred with assumption 
consists of a dwelling on more than. a 
minimum-adequate site as defined in 
subpart A of part 1944 of this chapter, a 
determination must be made by FmHA 
as to whether the excess land can serve 
as a minimum-adequate site for another 
dwelling. It is not intended to exclude a 
property currently in the program from 
being transferred to a program applicant 
simply because it is situated on more 
than a minimum-adequate site. If it is 
determined that excess property cannot 
be sold separately as a minimum- | 
adequate site for another dwelling, the 
property may be retained in the SFH 
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- program provided the entire property is 
modest in cost compared to a similar 
house on a minimum-adequate site in 
the area. When all of the security 
property is not being transferred to the 
party assuming the FmHA debt and the 
balance of the FmHA debt is not paid in 
full when the assumption is closed, the 
remaining debt of the transferor will be 
reamortized over a period not to exceed 
10 years at the interest rate of the 
transferor's loan({s) which remains 
outstanding. FmHA will retain its 
security position on the portion of 
property retained by the transferor until 
the balance not assumed is repaid. 

(4) Suitability of property for retention 
in program. 

(i) A single family dwelling presently 
financed by FmHA may be transferred 
to a program applicant on program 
terms provided it meets FmHA program 
requirements and policies. These 
properties are not being brought into the 
RH program in the same sense as 
existing properties not already financed 
by FmHA. They are properties in which 
FmHA already has a long-term lending 
commitment and security interest. 
Therefore, such properties may be 
retained in the program although they 
contain more square feet of living area 
and/or design features which would not 
be permitted when making an initial 
loan for an existing dwelling according 
to subpart A of part 1944 of this chapter. 
It must, however, be typical of modest 
homes in the area. 

(ii) In some instances, a property 
presently financed under the Section 502 
RH program may not be suited for 
retention in the program. In those 
instances, assumption may be on NP 
terms only, according to paragraph (d) 
of this section. Situations of this type 
include, but are not limited to, a 
dwelling which has been enlarged or 
improved to the point it is clearly above 
modest in size, design and/or cost; a 
dwelling which should not have been 
financed originally (as determined by 
FmHA); a dwelling brought into the 
program as an existing dwelling which 
met program standards at the time it 
was originally financed by FmHA, but 
which does not conform to current 
policies. This includes older and/or 
larger houses of a type that have been 
proven to create excessive energy and/ 
or maintenance costs to a very-low and 
low-income borrowers; a dwelling which 
is obsolete due to location, design, 
construction or age. 

(5) Amount of assumption. Except for 
transfers covered in paragraphs (b)(12}- 
and (c)(2) of this section, the transferee 
will assume the entire FmHA 
indebtedness unless the indebtedness 
plus prior liens exceeds the “as is” 


market value of the property, in which 
case the transferee assume an 
amount equal to the “as is” market 
value of the property, less the amount of 
prior liens, if any. In the situations 
outlined in paragraph (b)(12) or (c)(2) of 
this section, the amount of the debt will 
not be changed. When the buyer and 
seller have agreed upon transfer for 
“amount of debt,” recapture of subsidy 
due based on “as-is” market value of the 
security property must be calculated 
and included as part of the total 
indebtedness. 

(8) Recapture of subsidy. Recapture of 
subsidy in connection with assumptions 
will be as provided in subpart I of part 
1951 of this chapter. 

(7) Consent of prior lienholder. If 
there is a prior lien and if required by 
security instruments or other agreement, 
written consent of the prior lienholder - 
will be obtained before approval of a 
transfer with assumption. 


(8) Junior liens. When the full amount 


of the FmHA debt is assumed, there 
must be no liens, judgments, or other 
claims against the security which are 
junior to the FmHA lien(s) being 
assumed unless FmHA has determined 
those liens will not adversely affect the 
Government's security interest and that 
the transferee’s ability to repay the 
FmHA debt will not be impaired. When 
less than the full indebtedness is being 
assumed, there must be no liens against 
the security which are junior to the 
FmHA lien(s). 

(9) Loan in connection with 
assumption. A loan for which the 
assuming party is eligible may be made 
according to subpart A of part 1944 of 
this chapter in connection with the 
assumption. 

(10) Withdrawal of jointly liable 
borrower. When a jointly liable 
borrower withdraws, such as in a 
divorce case, the remaining borrower 
will not execute an assumption 
agreement. FmHA's accounting records 
will be changed to reflect the name of 
the person with whom the account will 
be continued if the account is not 
already in the name of that person. 

(11) Change in rural area designation. 
Where security property is located in an 
area which has been redesignated from 
rural to nonrural, a loan may be 
assumed without considering the 
nonrural designation. 

(12) Conveyance of security property 
by borrower to spouse or child. When a 
borrower conveys security property to 
his/her spouse or child (children), 
assumption of the indebtedness is not 
required and FmHA may not take action 
to liquidate the loan as long as 
payments are made as scheduled and 
other loan conditions are met. However, 


interest credit may be granted only to a 
qualified borrower; therefore, if the 
house is not occupied by the borrower ” 
and the loan has not been assumed, 
interest credit may not be granted. In the 
event the transferee(s) wishes to assume 
the indebtedness, it may be assumed on 
the terms outlined in paragraph (c)(2)(i) 
of this section as applicable to the 
circumstances. The loan remains subject 
to the graduation requirements set forth 
in subpart F of part 1951 of this chapter. 

(13) Repairs. When a loan is to be 
assumed on program terms, repairs 
necessary to bring the property to 
program standards will be accomplished 
with a subsequent loan in accordance 
with subpart A of part 1944 of this 
chapter, unless the transferee has 
sufficient funds to make the repairs with 
his/her own resources. In no case will 
FmHA suggest, encourage, or require 
that the transferor (seller) make 
necessary repairs as a condition for 
approving a transfer with assumption, 

(c) Assumption on program terms. A 
loan may be assumed on program terms 
when the transferee meets eligibility 
requirements in the loan making 
regulation for the type loan involved, 
except that a section 504 transferee may 
have only an ownership interest in the 
property and must occupy the dwelling 
as his/her residence after the 
assumption is closed. Interest rates and 
amortization periods are as follows: 

(1) Except as provided in paragraph 
(b)(12) and (c)(2) of this section, the 
applicant may request the interest rate 
charged by FmHA to be the lower of the 
rate in effect at either the time the 
assumption is approved or closed. If the 
applicant does not indicate a choice, the 
assumption will be closed at the rate in 
effect at the time of approval. Interest 
rates change from time to time, aiid the 
current rate of interest will be que-ted 
upon request by any FmHA office. The 
repayment period may be up to the 


_ Maximum legal limit for the type loan 


involved. If the assuming party is to 
receive interest credit, the term must be 
at least 25 years and should be the 
maximum legal limit. 

(2) In the situations outlined in 
paragraphs (b)(12) and (c)(2)(i), (c)(2)(ii), 
and (c)(2){iii) of this section only, the 
assuming party will execute an 
assumption agreement to assume the 
indebtedness on the existing terms; 
unless, due to more favorable terms 
available at the time, the assuming party 
desires to assume the loan on new 
terms. If the assuming party desires to 
assume the loan on new terms, all 
eligibility requirements of subpart A of 
part 1944 of this chapter must be met. If 
a same-terms assumption is 





consummated, FmHA’s accounting 
records will be changed to reflect the 
hame and case number of the assuming 
party. Same-terms assumptions under 
this paragraph are authorized without 
considering the assuming party’s 
eligibility for program assistance. The 
interest rate, final due date, payment 
date, account status (current, 
delinquent, ahead of schedule) will not 
be changed by virtue of assumption. 
After assumption, compliance with loan 
conditions is required. If a same-terms 
transfer is consummated and the 
account is delinquent, it may be 

in accordance with subpart 
G of part 1951 of this chapter. Eligibility 
for interest credit will be considered or 
re-evaluated at the time of assumption. 
Situations where these terms are 
authorized are: 

{i} An individual who acquires title to 
or an interest in the security property by 
virtue of death, divorce, or deed from a 
spouse or parent but is not liable for the’ 
debt and who wishes to assume the loan 
may do so. Any subsequent transfer of 
title, except between inheritors to 
consolidate title, will be treated as a 
sale and is not covered by these 
provisions. Individuals who can assume 
the loan are: A deceased borrower's 
surviving spouse, a divorced borrower's 
ex-spouse in connection with a divorce 
decree, property settlement agreement 
or legal separation agreement; a joint 
tenant with right of survivorship or 
relative of a deceased borrower; or the 
spouse or child of a living borrower to 
whom title to the security property has 
been conveyed by spouse or parent. 

{ii} A person other than the deceased 
borrower's spouse who wishes to 
continue with the loan under conditions 
outlined in § 1965.116(b) or (d) of this 
subpart may do so. In the type situation 
outlined in § 1965.116(d) of this subpart, 
interest credit may be considered based 
on the income of only the occupants of 
the security property, whether or not the 
assuming party is one of the occupants, 
if the loan is otherwise eligible for 
interest credit. 

(iii) A borrower’s spouse, other 
relative or joint tenant who is not liable 
for the debt and wishes to assume the 
debt with an existing borrower may do 


£0. 

(d) Assumption on NP terms. When a 
borrower sells or proposes to sell 
security property and the purchaser 
does not meet the eligibility 
requirements for an RH loan, or the 
property is not suited for retention in the 
housing program, the debt may be 
assumed on NP terms if the assuming 
party has repayment ability, is 
creditworthy, and it is advantageous to 
the Government to allow the 


assumption. If the purchaser does not 
assume the debt, the loan must be 
liquidated. After assumption on NP 
terms, the loan will be classified as an 
NP loan. The assumption agreement will 
bear interest at the SFH-NP rate in 
effect on the date the assumption is 
approved. The term of the assumption 
may not exceed the period for which the 
property will serve as adequate security 
for the debt. A payment based on a 
percentage of the debt (including any 
subsidy due) or the current “as is” 
market value of the property, whichever 
is lower, must be made at closing to 
reduce the amount assumed. This 
percentage and the interest rate change 
from time to time, and the current 
percentage, based on whether or not the 
buyer intends to occupy the dwelling, 
and the current interest rate will be 
quoted upon request by any FmHA 
office. Other terms are as follows: 

(1) When the purchaser does not own 
an adequate home and intends to 
occupy the house, the term may be for a 
period not to exceed 30 years. The 
downpayment required in such a case is 
lower than for a purchaser who does not 
intend to occupy the house. 

(2) When the purchaser does not meet 
the criteria in paragraph (d)(1) of this 
section, the amortization period will not 
be for more than 10 years unless FmHA 
determines more favorable terms are 
necessary to facilitate the sale. The 
downpayment required in such a case is 
higher than for a purchaser who intends 
to occupy the house. 

(e) Processing and closing transfer 
with assumption. 

(1) [Reserved] 

(2) [Reserved] 

(3) Title clearance and loan closing. 
Title clearance and closing of the 
assumption fand subsequent loan, if 
any) will be under part 1807 of this 
chapter (FmHA Instruction 427.1) and 
subpart A of part 1944 of this chapter for 
a section 502 loan or subpart J of part 
1944 of this chapter for a section 504 
loan. 

(4) Insurance. Fire/hazard insurance 
is required in accordance with subpart 
A of part 1806 of this chapter (FmHA 
Instruction 426.1}. Flood insurance is 
required on any house located in an 
identified flood or mudslide hazard area 
where flood insurance is available. If 
the house was built prior to 
implementation of the flood insurance 
program and flood insurance has never 
been available or is no longer available, 
assumption on program or NP terms may 
be approved without flood insurance 
provided the house is determined by 
FmHA to be safe (that is, any hazard 
that exists would not likely endanger 
the safety of dwelling occupants). If not 
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safe, or if water rises inside the living 
space of the house frequently, the 
property will be classified as NP and 
therefore subject to assumption on NP 
terms only. If the house is located in an 
identified flood or mudslide hazard area 
and flood insurance is not available 
when the assumption is approved, 
FmHA may approve the transaction 
subject to the requirement for having 
flood insurance if it becomes available 
in the future. 

(5) Escrow Funds. Taxes will be 
prorated at the time the assumption is 
closed. Funds contained in the 
transferor’s escrow account will be 
transferred to the transferee’s escrow 
account, as the transferor’s prorated 
share of taxes and assessments. Any 
remaining escrow funds not needed at 
closing will be refunded to the 
transferor. If there are insufficient funds 
escrowed to pay the transferor’s share 
of the taxes, the shortage will be | 
deducted from any proceeds payable to 
the transferor at closing; or if no funds 
are due the transferor, the amount 
needed may be vouchered and charged 
to the transferor’s account. 

(f) Release from liability. Release 
from liability will be under § 1965.127 of 
this subpart when authorized. 


§ 1965.127 Release from lability and 
eervicing unsatisfied account balances. 

The policy on release or nonrelease 
from liability is as follows: 

(a) When the borrower's account is 
satisfied by assumption of the account 
in full, the borrower (and co-signer, if 
any) will be released from liability. 

(b) A person who is jointly liable for a 
loan will be released from liability 
provided: 

(1) A divorce decree or property 
settlement document did not make the 
withdrawing party responsible fer loan 
payments; 

(2) The withdrawing party’s interest in 
the security property is conveyed to the 
person with whom the loan will be 
continued; and 

(3) The person with whom the loan 
will be continued has adequate 
repayment ability. 

(c) When the account is not satisfied 
by sale proceeds or assumption in full, 
the borrower {and co-signer, if any} will 
not be released from liability. If the 
financial statement of the borrower for 
co-signer) indicate income or other | 
assets from which collection could be 
made (funds in an account established 
as a retirement account will not be 
considered), one of the following 
actions, as applicable, will be taken: 

(1) The borrower (and co-signer, if 
any) will be requested to establish a 
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repayment schedule for the account 
balance in accordance with subpart B of 
part 1956 of this chapter. Offers to 
compromise or adjust the account 
balance must represent the maximum 
amount FmHA determines the borrower 
can pay based on the financial 
statement. All offers to compromise or 
adjust the remaining balance will be 
handled in accordance with subpart B of 
part 1956 of-this chapter. 

(2) If the borrower (and/or co-signer, 
if any) is unable or unwilling to repay 
the account balance or offer to 
compromise or adjust the remaining 
balance or defaults on a compromise or 
adjustment agreement, the borrower's 
(and co-signer’s) assets will be reviewed 
to determine if collection could likely be 
made through a judgment. In every case 
where the borrower (or co-signer) owns 
other real estate, or if the borrower is 
known to be in the process of 
purchasing other real estate (such as 
another dwelling), [except, if an 
agreement has been reached for 
installment payments on the account 
balance], FmHA will refer the 
borrower's file for initiation of legal 
action against the borrower (and co- 
signer, if any) to obtain a judgment to 
attach and/or levy on the available 
assets or secure any repayment 
agreement. 

(3) When the financial statement of 
the borrower (and co-signer, if any) does 
not show ability to repay the unsatisfied 
account balance from income and there 
are no assets from which collection 
could be made; or FmHA has exhausted 
efforts to collect under a voluntary 
payment schedule; the account balance 
will be settled pursuant to subpart B of 
part 1956 of this chapter. 


§ 1965.128 Assignment of promissory 
notes and security instruments. 

FmHA may assign the note(s) and 
security instrument(s) on a nonrecourse 
basis as outlined in this section. For 
loans subject to recapture of subsidy, 
recapture must be calculated based on 
current market value and any recapture 
due must be considered as a part of the 
indebtedness at the time of the 
assignment. Assignment is authorized in 
the following instances: 

(a) A borrower has requested it in 
writing when FmHA is being paid in full. 

(b) An insurance company is paying 
FmHA in full following a property loss. 

(c) A junior lienholder is foreclosing 
its lien and is paying FmHA in full. 

(d) An acceunt has been accelerated, 
all appeals have been exhausted, 
foreclosure is in process, and FmHA is 
being paid at least the current market 
value of the security property. 


§1965.129 Cosigners. 

Although a cosigner is personally 
liable for repayment of the FmHA debt, 
he/she is not entitled to any interest in 
the security or the rights of the borrower 
under the loan or security instruments. If 
the security is transferred to the 
cosigner, he/she may assume the FmHA 
indebtedness on program or nonprogram 
terms, as applicable. 

(a) Replacement of cosigner. If it is 
necessary to replace a cosigner, a 
person determined by FmHA to have 
repayment ability may be substituted. 
The new cosigner will execute an 
agreement provided by FmHA to 
guarantee payment of the balance owed 
on the RH debt. In such a case, the 
borrower is responsible for producing 
the replacement cosigner. 

(b) Release of cosigner. Upon 
satisfactory substitution of a new 
cosigner, FmHA will release the 
previous cosigner of a note from 
personal liability. 


§ 1965.130-1965.134 [Reserved] 


§1965.135 Pilot projects. 

From time to time FmHA conducts 
pilot projects to test concepts related to 
the management and/or sale of SFH 
inventory property which may deviate 
from the provisions of this subpart, but 
will not be inconsistent with provisions 
of the Housing Act of 1949, as amended, 
or other Acts affecting FmHA’s SFH 
program. Prior to initiation of a pilot 
project, FmHA will publish in the 
Federal Register a Notice outlining the 
nature, scope, and duration of the pilot. 
The pilot projects may be handled by 
FmHA employees and/or under contract 
with persons, firms, or other entities in 
the private sector. 


§§ 1965.136-1965.138 [Reserved] 


§ 1965.139 FmHA instructions. 

Detailed FmHA Instructions for 
administering this subpart are available 
in any FmHA office [FmHA Instruction 
1965-C]. 

§ 1965.140-1965.150 [Reserved] 

Dated: January 15, 1991. 

La Verne Ausman, 

Administrator, Farmers Home 
Administration. 

[FR Doc. 91-3495 Filed 2-20-01; 8:45 am] 
BILLING CODE 3410-07-M 


7 CFR Part 1940 
Set Aside of Section 515 Funds for 
Nonprofit Entities 


AGENCY: Farmers Home Administration, 
USDA. 


6961 


ACTION: Final rule; technical 
amendment. 


SUMMARY: The Farmers Home 
Administration (FmHA) corrects a final 
rule regarding eligible nonprofit entities 
published December 24, 1990 [55 FR 
52834] through this technical 
amendment. The purpose of this 
document is to correct and clarify one of 
the conditions as it pertains to eligible 
nonprofit entities. 

In the subject document, FmHA 
incorrectly stated that to be eligible for 
the nonprofit set aside, an entity must 
be tax exempt under section 501(c)(3) 
and 501(c)(4) of the Internal Revenue 
Code. Nonprofit entities are generally 
exempt under section 501(c)(3) or 
501(c)(4). The different codes are for 
different types of nonprofit entities. 
EFFECTIVE DATE: February 21, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Cynthia L. Reese-Foxworth, Loan 
Assistant, Multi-Family Housing 
Processing Division, Farmers Home 
Administration, USDA, room 5337-S, 
Washington, DC, 20250, telephone (202) 
382-1608. 

SUPPLEMENTARY INFORMATION: The 
section 515 program is listed in the 
Catalog of Federal Domestic Assistance 
under Number 10.415 Rural Rental 
Housing Loans and is subject to 
intergovernmental consultation with 
State and local officials. 


List of Subjects in 7 CFR Part 1940 


Administrative practice and 
procedure, Agriculture, Allocations, 
Grant programs-Housing and community 
development, Loan programs-Housing 
and community development, Rural 
areas. 

Therefore, chapter XVIII, title 7, Code 
of Federal Regulations is amended as 
follows: 


PART 1940-GENERAL 


1. The authority citation for part 1940 
continues to read as follows: 


Authority: 42 U.S.C. 1480; 7 CFR 2.23; 7 CFR 
2.70. 


Subpart L—Methodology and 
Formulas for Allocation of Loan and 
Grant Program Funds 


2. In exhibit B of subpart L, paragraph 
Ill C is amended by changing the word 
“and” to read “or”. 

Dated: January 26, 1991. 

LaVerne Ausman, 


Administrator, Farmers Home 
Administration. 


[FR Doc. 91-3889 Filed 2-20-91; 8:45 am] 
BILLING CODE 3410-07-M 





DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 71 

(Airspace Docket No. 90-ANE-06] 

~ acer to Control Zone; Hartford, 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This action will amend the 


description of the Hartford, Connecticut 
Control Zone. A review of the Legal 
description of the Hartford, Connecticut 
Control Zone has shown that the 
description is incorrect and that the 
control zone includes airspace no longer 
needed to protect instrument 
approaches at Hartford-Brainard Airport 
and Rentschler Field. 

EFFECTIVE DATE: 0901 u.t.c., March 29, 
1991. 

FOR FURTHER INFORMATION CONTACT: 
Charles Taylor, System Management 
Branch, ANE-530, Federal Aviation 
Administration, 12 New England 
Executive Park, Burlington, MA, 01803— 
5299; telephone: (617) 270-2428. 
SUPPLEMENTARY INFORMATION: 

History 

On May 9, 1990, the FAA proposed to 
amend part 71 of the Federal Aviation 
Regulations (14 CFR part 71) to revise 
the Control Zone at Hartford, 
Connecticut (55 FR 19273). The proposed 
action would delete that airspace no 
longer needed to protect instrument 
approaches at the Hartford-Brainard 
Airport and Rentschler Field. 

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments on the proposal were 
received. Except for editorial changes, 
this amendment is the same as that 
proposed in the notice. Section 71.171 of 
part 71 of the Federal Aviation 
Regulations was republished in FAA 
Handbook 7400.6G, dated September 4, 
1980. 


The Rule 


This amendment to part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) amends the description of the 
Hartford, Connecticut Control Zone by 
deleting that airspace no longer needed 
to protect instrument approaches at 
Hartford-Brainard Airport and 
Rentschler Field. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 


frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—{1} is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
Regulatory Evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Control zones. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, part 71 of the Federal 
Aviation Regulations (14 CFR part 71) is 
amended as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106({g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§71.171 [Amended] 


2. Section 71.171 is amended as 
follows: 


Hartford,CT [Revised] 


Within a 5-mile radius of the center “(Lat. 
41°44'10"N., Long. 71°39’02"W.)” of Hartford- 
Brainard Airport; within 2 miles each side of 
the 140{T} 154(M) degree bearing from the 
Hartford-Brainard Airport extending from the 
5-mile radius zone to a point of 9 miles 
southeast of the airport; within 2 miles of 
each side of the 169{T) 183(M) degree bearing 
from the Hartford-Brainard Airport extending 
from the 5-mile radius zone to a point of 7.5 
miles south of the airport and within 1.5 miles 
each side of the 038(T) 052(M) degree bearing 
from the Hartford-Brainard Airport extending 
from the 5-mile radius zone to point 7 miles 
northeast of the airport. 

Issued in Burlington, Massachusetts on 
February 8, 1991. 

John J. Boyce, 

Acting Manager, Air Traffic Division, New 
England Region. 

[PR Doc. 91-4041 Filed 2-20-01; 8:45 am} 
BILLING CODE 4910-13-™ 
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DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Part 284 


[Docket No. RM87-34-064; Order No. 
500-J} 


Natural Gas Pipelines After Partial 
Welihead Decontrol; Order on Remand 
Staying in Part, Section 264.221(d) of 
the Regulations 


Issued February 13, 1991. 

AGENCY: Federal Energy Regulatory 
Commission. 

ACTION: Order on remand staying in 
part, § 284.221(d) of the regulations. 


SUMMARY: The Federal Energy 
Regulatory Commission is staying in 
part the operation of § 284.221(d) of its 
regulations. In American Gas 
Association v. FERC, 912 F.2d 1496 (D.C. 
Cir. 1990), the court remanded the issue 
of pregranted abandonment under 

§ 284.221(d) of the Commission’s 
regulations. The Commission will 
consider that issue as part of the 
proposed notice of rulemaking on 
comparability between a pipeline’s sales 
and transportations services. The 
Commission is staying the operation of 
§ 284.221(d) with respect to firm 
transportation converted from firm sales 
after the date of the order on remand. 
These converted transportation 
arrangements may only be abandoned 
under section 7{b)} of the Natural Gas 
Act on an individual basis. Section 
284.221(d) will continue in effect with 
respect to all other transportation 
arrangements covered by that 
regulation. However, a shipper may file 
a complaint with the Commission and 
the Commission will consider whether it 
is appropriate to deny the pipeline the 
ability to use the pregrant of 
abandonment authority in the particular 
instance. 

EFFECTIVE DATE: This stay is effective 
February 13, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Jeffrey A. Braunstein, Office of the 
General Counsel, Federal Energy 
Regulatory Commission, 825 N. Capitol 
Street NE., Washington, DC, 20426, (202) 
208-2114. 

SUPPLEMENTARY INFORMATION: In 
addition to publishing the full text of this 
document in the Federal Register, the 
Commission also provides all interested 
persons an opportunity to inspect or 
copy the contents of this document 
during normal business hours in Room 
3308, 941 North Capitol Street NE., 
Washington, DC, 20426. 
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The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service provides access to the 
texts of formal documents issued by the 
Commission. CIPS is available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem by dialing (202) 208-1397. To 
access CIPS, set your communications 
software to use 300, 1200 or 2400 baud, 
full duplex, no parity, 8 data bits, and 1 
stop bit. The full text of this notice of 
proposed rulemaking will be available 
on CIPS for 30 days from the date of 
issuance. The complete text on diskette 
in WordPerfect format may also be 
purchased from the Commission’s Copy 
Contractor, La Dorn Systems 
Corporation, also located in room 3308, 
941 North Capitol Street NE., 
Washington, DC 20426. 


Issued February 13, 1991. 
I. Introduction and Background 


On August 24, 1990, the United States 
Court of Appeals for the District of 
Columbia Circuit affirmed in most part 
the Commission's final rule with respect 
to open-access transportation under part 
284 of the Commission’s tions. 
This order deals with the court's limited 
remand of the issue of pregranted 
abandonment of transportation service 
under § 284.221(d} of the Commission’s 
regulations.” 

Section 284.221(d} provides. currently 
for the abandonment of all 
transportation services upon. the 
expiration of the contractual term of 
each individual transportation 
arrangement authorized under a blanket 
transportation certificate.* 

There is no question that the 
Commission has the legal authority to 
permit the pregranted abandonment of 
transportation under blanket 
certificates. The D.C. Circuit held this in 
its decision.* Moreover, subsequently, in 
Mobil Oil Exploration & Producing 
Southeast Inc. v. United Distribution 
Companies,‘ the Supreme Court has held 


American Gas Association. v. FERC, 912 F.2d 
1496 (D.C. Cir. 1990); Regulation of Natural Gas 
Pipelines After Partiat Welthead Decontrol, Order 
No. 500-H, 54 FR 52,344 (Dec. 21, 1989), FERC Stats. 
and Regs. § 30,867 (1989), reh’g granted im part and 
denied im part, Order No..500-5, 55. FR: 6605 (Feb. 26, 
1990), FERC Stats & Regs. ¥ 30,880 (1990). 

218 CFR § 284.221(d) (1990). 

* Section: 284.221(d) provides: (d) Pre-grant of 
abandonment. Pursuant to section 7(b) of the 
Natural Gas Act abandonment of 
services is authorized: upon the expiration of the 
contractual term. of pe individual 
arrangement authorized under a certificate granted 
under this section. 


4 Id. at 1515, citing FPC v. Moss, 424 U.S. 494 
(1976). 


5 Nos. 89-1452 and 89-1453 (Jan. 8, 1991).. 


that the Commission has the authority 
under section 7(b} of the Natural Gas 
Act to give advance, generic approval to 
thea of service.* 

The question is how the Commission 
should exercise its authority to allow 
pregranted abandonment of the 
pipleline’s transportation for individual 
customers under a blanket certificate. 
Said another way, the Commission's 
task here is to define the criteria under 
which pregranted abandonment will be 
permitted under this authority. 

The court of appeals concluded that 
the Commission had not supported its 
decision to permit pregranted 
abandonment.? In particular, the court, 
after discussing the Commission's 
arguments, stated: 


Here, the Commission has not yet 
adequately explained how pregranted 
abandonment trumps another basic precept 
of natural gas regulation—protection of gas 
customers from pipeline exercise of 
monopoly power through refusal of service at 
the end of a contract period. 


* * * * * 


We refrain from a reversal of § 284.221{d)} 
because all parties appear to agree that it 
makes sense for some transportation 
arrangements. There is, for example, no claim 
that it is at all troubling as to interruptible 
service * * *, Fhe same may will be true of a 
wide range of short-term transportation 
arrangements. But it is the Commission * * * 
that can identify those transactions for which 
pregranted abandonment is mest suitable, 
assuming it is to apply to less than the entire 
universe.® 


Thus, it is clear that the court left the 
Commission with a range of options on 
remand. The court directed the 
Commission to address the instant 
matter within 90 days. On November 15, 
1990, the court issued its mandate. 

II. Discussion 

The Commission believes that the 
issue of pregranted abandonment of 
transportation arrangements under 
§ 284.221(d) of the Commission’s 
regulations is so integrally related to 
and intertwined with the broader issues 
of the future role of pipelines of gas 
merchants and the relationship of the 
pipelines’ merchant and transportation 
services, that it would be unwise and 
indeed counterproductive to resolve the 
pregranted abandonment issues alone in 
a policy vacuum. Accordingly, the 
Commission concludes that it must 
address the issue of pregranted 
abandonment in the larger context of the 
pipelines’ service obligations. 


® Slip op. at 13-16. 

7 American Gas Association v. FERC, 9142 F.2¢ 
1496 (D.C. Cir. 1960}. 

8 Id. at 1518. 


The Commission is considering, and 
indeed has discussed at two 
Commission meetings, the issuance of a 
notice of proposed rulemaking on the 
subject of the comparability of service 
between a pipeline’s transportation 
services provided under part 284 of the 
Commission's regulations ® and the 
pipeline’s sales services. As part of the 
Commission's consideration of service 
comparability, the Commission intends 
to examine issues with respect to the 
future role that pipelines should play in 
the sale of natural gas. This examination 
will delve into issues concerning how, in 
what form, and under what 
circumstances pipelines should stand 
ready to sell gas. That is, what should 
be a pipeline’s service obligation as a 
merchant of natural gas? 


The Commission will issue as soon as 
possible the notice of proposed 
rulemaking with respect to service 
comparability which will include the 
Commission's proposed treatment of 
pregranted abandonment of 
transportation arrangements. This will 
enable all interested participants in the 
natural gas industry to file comments 
with the Commission which address the 
issue of pregranted abandonment in 
light of the commenter’s perspective 
about the future of pipelines as 
merchants of gas and their views on the 
appropriate nature of service 
comparability.'!° Accordingly, the 
Commission concludes that it should not 
address the scope of pregranted 
abandonment until the Commission 
completes its examination of pipeline 
service obligations generally.1* 


The court was concerned that 
“customers [might} be cut off from 
supplies or otherwise subjected to 
pipeline market power” '* until the 
Commission takes action with respect to 
§ 284.221{d} of the Commission’s 
regulations in a final rule. The court’s 
primary concern was with conversion 
transportation which was “where the 


® 18 CFR part 284 (1990). 

1° The Commission has received numerous 
motions and answers to motions with respect to the 
issue of pregranted abandonment. Those individuals. 
should refile their comments in response to the 
notice of proposed rulemaking on service 
comparability. 

11 The Commission recognizes the court indicated 
its belief that the Commission could complete its: 
work on a “final rule” concerning pregranted 
abandonment within 90 days. Because the 
Commission has determined that pregranted 
abandonment should be addressed in the larger 


Commission will seek the court's permission to 
pursue the pregranted abandonment issue in the 
manner described in this order. 

12 American Gas Association v. FERC, 9t2 F.2¢ 
1496, 1518 (D.C. Cir: 1990}. 





LDCs’ attack [was] fiercest.” 1° 
Accordingly, the Commission will stay 
the operation of § 284.221(d) of the 
Commission's regulations where a 
customer converts firm sales service to 
firm transportation service whether 
under § 284.10 of the Commission's 
regulations or as a result of separate 
agreement (to the extent of conversion 
of pre-existing sales volumes) after the 
date of this order. To avoid uncertainty 
about the status of transportation 
converted from sales during the stay, the 
Commission will only permit a pipeline 
to abandon, whether during or after the 
period the stay is in effect, that 
converted transportation upon receipt of 
individual Commission approval of 
abandonment under section 7(b) of the 
Natural Gas Act. 

Section 284.221(d) will continue in 
effect with respect to al) other 
transportation arrangements covered by 
§ 284.221(d) of the Commission's 
regulations. However, with respect to 
those arrangements still covered by 
§ 284.221(d), if a shipper believes it 
might “be cut off from supplies or 
otherwise subjected to [the exercise of] 
pipeline market power,” !* it can and 
should file a complaint with the 
Commission and the Commission will 
consider whether it is appropriate to 
deny the pipeline the ability to use the 
pregrant of abandonment authority in 
that particular instance. This will 
provide an expedited opportunity for a 
shipper to present evidence to the 
Commission that a pipeline’s exercise of 
market power has led to an actual cut- 
off of service as a result of the pre- 
granted abandonment regulation. In light 
of the concerns raised with respect to 
the pre-grant of abandonment issue, and 
in order to make as meaningful as 
possible the complaint process, the 
Commission adopts the following. Any 
customer who has converted its sales to 
transportation prior to the effectiveness 
of the stay, or any customer whose 
conversion is outside the scope of the 
stay, may file a complaint at least 180 
days prior to the time that its contract 
expires, at which time it believes that it 
will no longer receive transportation 
services. The Commission will in turn 
act on the complaint no later than 60 
days prior to the expiration of the 
contract (and alleged termination of 
service date).15 


48 Td. at 1517. 

14 Jd. at 1518. 

15 To the extent any customer whose conversion 
falls in the above-described categories anticipates 
being cut off from service within six months after 
the issuance of this order, it should notify the 
Commission either in a rehearing petition to this 
order or in a companion complaint filed at the same 
time rehearing petitions to this order are due. The 


As stated above, the various aspects 
of the pregranted abandonment issues 
will be considered as part of the 
rulemaking to be proposed with respect 
to service obligations and comparability 
of service. Except for the stay matters 
discussed above, the Commission has 
not addressed or decided the merits of 
the various issues concerning the 
appropriateness and proper scope of 
pregranted abandonment authorization, 
including issues involving interruptible 
and other firm transportation. 


Ill. Effective Date of Stay 


The stay of 284.221(d) of the 
Commission's regulations with respect 
to conversion transportation 
arrangements as set forth in this order 
shall be effective on February 13, 1991. 

The Commission orders: 

(A) The effectiveness of § 284.221(d) 
of the Commission's regulations is 
stayed where a customer converts firm 
sales service to firm transportation 
service after the date of this order. 

(B) Section 284.221(d) of the 
Commission’s regulations will not, at 
any time, be applicable to firm 
transportation service converted from 


firm sales service during the period of 
the stay established by this order. 


List of Subjects 18 CFR Part 284 


Continental shelf, Natural gas, 
Reporting and recordkeeping 
requirements, 

By the Commission. Commissioner 
Trabandt concurred. Commissioner Moler 


dissented with a separate statement 
attached. Commissioner Langdon concurred 


with a statement to be issued later. 
Lois D. Cashell, 
Secretary. 


PART 284—CERTAIN SALES AND 
TRANSPORTATION OF NATURAL GAS 
UNDER THE NATURAL GAS POLICY 
ACT OF 1978 AND RELATED 
AUTHORITIES 


1. The authority citation for part 284 


continues to read as follows: 


Authority: 15 U.S.C. 717-717w, as amended; 
15 U.S.C. 3301-3432; 43 U.S.C. 1331-1356, as 
amended; 42 U.S.C. 7101-7352; E.O. 12009, 3 


CFR 1978 Comp., p. 142. 


§ 284.221 [Amended]. 
2. 18 CFR 284.221(d) is suspended, 
effective on February 13, 1991, where a 


customer converts firm sales service to 
firm transportation service after 
February 13, 1991. 


Moler, Commissioner, dissenting: 


Commission will process the complaint as 
expeditiously as possible. 
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I dissent from the Commission's response 
to the court's remand of the issue of 
pregranted abandonment of transportation 
service under § 284.221(d) of our regulations. ! 
1 do so because I do not believe the 
Commission's position, embodied in Order 
No. 500-J, is responsive to the requirements 
of the remand or to the Commission's 
obligations under the Natural Gas Act. 

The court could not have been more clear 
in describing the Commission's error and 
what it must do to correct that error: 

[T]he Commission has not yet adequately 
explained how pregranted abandonment 
trumps another basic precept of natural gas 
regulation—protection of gas customers from 
pipeline exercise of monopoly power through 
refusal of service at the end of a contract 
period * * *. [L]est customers be cut off from 
supplies or otherwise subjected to pipeline 
market power under an insufficiently 
supported rule, we require that the 
Commission address the matter in a final rule 
within 90 days [of the issuance of the 
mandate].* 

The majority now purposefully refuses to 
address the matter as required by the court's 
order. It chooses instead merely to stay the 
regulations until such time in the indefinite 
future when it will address the issue in the - 
context of a forthcoming generic proceeding. 
Such an approach is not responsive to the 
court's order, as outlined below. The 
Commission clearly has an obligation to 
address the substantive merits of the issue 
now as required by the court. The court 
called upon the Commission to identify those 
transactions for which pregranted 3 
abandonment is most suitable. Since the 
majority has chosen not to respond, I will 
offer a suggestion to further the discussion. 

First, and most obviously, we have a court 
order. In responding to the court's decision, 
the Commission has no power to do anything 
which is contrary to the letter or the spirit of 
the mandate, construed in the light of the 
opinion of the court deciding the case.* The 
courts, quite properly, take a dim view of 
attempts to avoid their mandates.* 

More important, however, is the context in 
which the court has acted now requires the 
Commission to act. This is no ordinary case. 
The orders remanded to us—Order Nos. 500- 
H and 500-I—were themselves the products 
of remands dating back to 1987 and the 
court's review of Order No. 436.5 When that 
order was vacated, the Commission 
responded by issuing an interim rule, Order 
No. 500. In reviewing Order No. 500, the 
court—faced with an “interim” rule that had 
been in effect for over two years—kept 
jurisdiction over Order No. 500, and 


1 American Gas Association v. FERC, 912 ¥.2d 
1496, 1518 (D.C. Cir. 1990) (“AGA IT"). 

3 Id. 

8 City of Cleveland, Ohio v. FPC, 561 F.2d 344 
(D.C. Cir. 1977). 

* See American Gas Assocation v. FERC, 888 F.2d 
136 (D.C. Cir. 1989) (as amended) (“AGA I"); see 
also, Intern. Ladies’ Garment Workers’ Union v. 
Donovan, 733 F.2d 920 at 923 (D.C. Cir. 1984); 
Beverly Enterprises v. NLRB, 727 F.2d 591 (6th Cir. 
1984). 


5 Associated Gas Distributors v. FERC, 824 F.2d 
981 (D.C. Cir. 1987) (“AGD I”) (per curiam). 
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remanded the record yet again for the 
Commission to issue a final rule within 60 
days. Order Nos. 500-H and 500-I were 
issued in response to the AGA I mandate. 
The time for effective action is thus long past. 

Nor were the Commission's errors mere 
matters of form; the errors the court found 
were fundamental. The court found that the 
Commission had failed to engage in peeannne, 
decisionmaking. Chiefly, the Commission ha 
failed to fespond persuasively to the local 
distribution companies” basic complaint that 
pregranted abandonment allows pipelines to 
terminate transportatiom service on 
expiration of the applicable contracts. The 
Commission thus violated its duty to protect 
consumers by end the LDCs" ability 
to guarantee their customers a steady supply 
of gas. The court went on at some length, 
rejecting each of the Commission's arguments 
for the pregranted abandonment policy. The 
Commission’s arguments were “not very 
persuasive” and the policy was “poorly - 
supported” and “not adequately justified’.® 

Quite apart from any consideration owed 
the court and its mandate—though that alone 
should suffice—the policy and regulatory 
matters invelved here must be put to rest 
now. 

The Commission's overriding goal—which I 
support—is to create and maintain a 
competitive market in the sale of natura) gas. 
We have sought to create that market by 
ensuring that customers, in entering into long- 
term gas purchase arrangements, can choose 
equally between (a} the purchase of gas 
supplied by third parties and the 
transportation of that gas. under firm 
transportation contracts and (b) the purchase 
of gas from an interstate pipeline. Access to 
storage is a necessary component of any 
effort to move away from pipeline system 
sales.” 

Pipeline customers, particularly LDCs, need 
to be assured they have long-term access to 
natural gas supplies in order to meet their 
basic service obligation. The abandonment 
provisions of the NGA were put in place to 
assure that customers’ long-term access to 
supplies is protected. Pipelines are no longer 
the dominant player in providing sales 
service. However, they are monopolists in 
providing transportation service, both in the 
transporatian of third party gas supplies and 
in the transportation of their own sales.® 
They control vital capacity needed for the 
transportation of natural gas. It is that 
transportation capacity that end users need. 
It is that transportation capacity that 7(b) of 
the Natural Gas Act is designed to ensure 
will not be abandoned without the 
abandonment being in the public interest.® 


6 912 F.2d at 1516, 1518, and 1515. 
7 Northern Natural Gas Co., 53 FERC $61,207 at 
63,830 (1990). 

§ Indeed, it is precisely because they are 
moncpolists that they are regulated under the 
Natural Gas Act. Publie Service Commission of the 
State of New York v. Mid-Lauisiana Gas Co., 483 
U.S. 319, 327 (1983); Associated Gas Distributors v. 
FERC, 899 F.2d 1250, 1254 (D.C. Cir. 1990) (“AGD 
Il"}, and AGD I, 624 F.2d at 996. 

* | do not believe the Commission can justify its 
continued intransigence on this issue. It does not 
surprise me that there is no merits discussion in 
Order No. 500-]. The Commission presented its best 


In order to encourage a more competitive 
natural gas market, the Commission must 
then take steps to give pipeline transportation 
customers profection equal to that afforded 
pipeline sates customers. Having pregranted 
abandonment for one, and not the other, 
makes one service inherently inferior to the 
other. it’s that simple. 

Additionally, sellers want the ability to 
enter into leng-term sales contracts with 
customers. With that ability sellers can move 
away from thirty-day spot sales, and 
producers, who often are the same sellers, 
can receive the needed resources to explore 
for new natural gas supplies. The 
Commission wants this to occur.*° However, 
for all this to occur the customers, 
particularly LDC customers whe have the 
obligation to serve, must get from the 
Commission a statement on its 
transportation abandonment policy. That 
statement would tell them that when they 
enter into a long-term transportation 
arrangement, the Commission will not, at the 
end of that contract, let them be subject to 
the full brunt of that monopolist’s power just 
to continue the use of needed transportation 
capacity. 

Against this background, the Commission's 
decision to stay the effectiveness of 
§ 284.221(d] of the regulations until the 
Commission “completes its examination of 
pipeline service obligations generally” in the 
context of a notice of proposed rulemaking on 
service comparability is wholly unacceptable. 

A stay cannot resolve the fundamental 
problem presented by the pregranted 
abandonment provision. It does not remove 
the great uncertainty about long-term access 
to firm transportation capacity for those 
exercising their conversion rights under 
Order No. 500. It does not address the 
problems of those who have already 
converted under a legally indefensible 
regime. It does not provide a long-term 
answer for those who are contemplating 
conversions today. 

The Commission allows transportation 
contracts cenmverted prior to the stay and 
which expire during the period that the stay 
is in effect, to expire without further 
Commission action. Although this issue is left 
for another day, it should be resolved here. 
The majority argues that the shippers entered 
into such transportation contraets knowing 
full well that, unless they could a an 
extension, the transportation would be 
abandoned at the end of the contract term. 
That is not exactly the case, since many of 
these transportation contracts were entered 
into prior te the time that the Court said that 
the Commission “clarified” its pregranted 
abandonment policy in Order 500-H. 

The majority argues that they are unaware 
of anyone being “cut off from supplies” as a 
—_ of our pregranted abandonment policy. 

This argument misses the point. First, 
pregranted abandonment has had a chilling 
effect on conversions by firm sales 
customers. They simply are not converting 
now for fear of being cut off at the end of the 


case in favor of pregranted abandonment in Order 
Nos. 500-H and 500-I. We simply have no more to 
say. 


10 See Equitrans, 52 FERC §(61,228 at 61,815 (1990), 


contract period. Access to pipeline capacity 
is essential to them; they cannot afford te 
take the chance they will later find 
themselves unable to secure essential 
capacity. Second, the court found that 
Congress gave us the job to offset the 
monopoly power of pipelines by regulating 
certain critical features of transportation 
service, including termination of service.** 

Nor is the stay order saved by the 
Commission's claim that it will respond to 
individual complaints through a complaint 
process. The court in this very case has 
rejected such a process, stating thet: 

While such a safety valve can help secure 
the validity of a basically sound rule, * * * it 
cannot save one so poorly supported as 
this.*? 

I would also note that in several recent 
cases involving conversions the Commission 
has been unwilling fo protect converting 
customers and has refused to waive 
pregranted abendonment.'!* Thus, the LDCs 
and their customers can take little solace 
from the Commission's promise that it will 
respond to case-specific compliants on this: 
subject. 

As I have discussed, the overriding issue 
for me is that customers need s0me sense 
that transportation capacity will be available 
to serve their needs, if they move away from 
pipeline sales. Thus, | would waive 
pregranted abandonment for transportation 
and storage contracts in the following 
circumstances: 

(1) Firm transportation contracts entered 
into on or after October 18, 1985, thet are one 
year or more in length, which expire on or 
after the effective date of this order; and 

(2) Firm storage contracts entered into on 
or after October 18, 1965, which expire on or 
after the effective date of this order. 

In lieu thereof, in these situations, 
abandonment would be authorized if the 
shipper does not notify the pipeline that it 
wishes to continue the transaction within a 
specified period of time. Parties could agree 
that despite the applicability of the 
pregranted abandonment provisions, such 
provisions should not otherwise apply. 

The Commission has done much to create a 
competitive marketplace where none existed 
before. But we cannot eschew the basic 
protections afforded natural gas consumers 
by the Natural Gas Act. Abandonment 
protection is a basic precept of the Netural 
Gas Act. We cannot substitute simple 
regulation by means of private contracts in 
these instances because one of the 
contracting parties is a natural monopolist 
whose behavior we are obliged to regulate in 
the public interest. Both firm sales and firm 
transportation customers need to be able to 
depend upon pipeline capacity being 
available as a basic underpinning of Iong- 


term transactions. 


11 912 F.2d at 1516. 

12 912 F.2d at 1518 

13 See, e.g., South Georgia Natural Gas Company, 
53 FERC §62,242 (1990); Northwest Pipeline 
Corporation, 51 FERC $61,179 (1999). 





For these reasons, I dissent. 
Elizabeth Anne Moler, 
Commissioner. 


[FR Doc. 91-4026 Filed 2-20-91; 8:45 am] 
BILLING CODE 6717-01-M 


RAILROAD RETIREMENT BOARD 


20 CFR Parts 302 and 348 
* RIN 3220-AA71 


Qualified Employee; Miscellaneous 
AGENCY: Railroad Retirement Board. 
ACTION: Final Rule. 


summary: The Railroad Retirement 
Board (Board) hereby amends its 
regulations under the Railroad 
Unemployment Insurance Act (RUIA) by 
adding a new part 302 to explain when 
an employee is qualified for benefits 
under that Act. This new part is 
necessary in light of amendments to the 
RUIA made by the Railroad 
Unemployment Insurance and 
Retirement Improvement Act of 1988. In 
addition, the Board is moving the two 
sections now contained in part 348 to 
this new part and is then removing part 
348, 

EFFECTIVE DATE: February 21, 1991. 
ADDRESSES: Secretary to the Board, 
Railroad Retirement Board, 844 Rush 
Street, Chicago, Illinois 60611. 

FOR FURTHER INFORMATION CONTACT: 
Thomas W. Sadler, Assistant General 
Counsel, Railroad Retirement Board, 844 
Rush Street, Chicago, Illinois 60611, (312) 
751-4513 (FTS 386-4513). 
SUPPLEMENTARY INFORMATION: Pursuant 
to the Railroad Unemployment 
Insurance Act (RUIA), the Railroad 
Retirement Board pays unemployment 
and sickness benefits to railroad 
employees who are not working because 
of unemployment or sickness, including 
sickness resulting from injury. Only 
“qualified employees” may receive 
benefits. Under section 3 of the RUIA, as 
amended by section 7202 of the Railroad 
Unemployment Insurance and 
Retirement Improvement Act of 1988 
(Title VII of Pub. L. 100-647, 102 Stat. 
3776), an employee is a “qualified 
employee” if the Board finds that he or 
she had the required earnings and 
service in railroad employment during 
the base year prior to the beginning of 
the benefit year. Prior to the 
amendment, section 3 of the RUIA 
required base year earnings of at least 
$1,500.00, not counting earnings in 
excess of $600.00 in any month during 
the base year. As amended, section 3 
increases the amount of base year 
earnings needed to qualify for benefits 


on the basis of railroad employment 
during 1989 from $1,500.00 to $1,775.00, 
not counting more than $710.00 per 
month for any month in 1989. For base 
year 1990, the amount of eanings needed 
to qualify for benefits is $1,862.50, not 
counting more than $745.00 per month 
for any month in 1990. 

In this final rule, the Board explains 
how it will compute the amount of base 
year earnings that an employee must 
have in order to be a “qualified 
employee’ ($$ 302.2 through 302.4). Also, 
this rule defines the terms “base year” 
and “benefit year”; explains how an 
employee with at least 10 years of 
railroad service may be eligible for 
benefits even though he or she is not a 
“qualified employee” for the benefit 
year current at the time of application 
(§ 302.5); and explains how an employee 
may establish that he or she had 
sufficient base year earnings and 
service to qualify for benefits ($ 302.7). 

The two sections presently found in 
part 348 (Miscellaneous) of this chapter 
should more appropriately be in part 
302. Thus, § 348.14 has been moved to 
§ 302.6(b), and § 348.15 has been moved 
to § 302.7(c). Part 348 is therefore 
removed from this chapter. 

On July 26, 1990, the Board published 
this rule as a proposed rule (55 FR 
30470), inviting comments on or before 
August 27, 1990. No comments were 
received. 

The Board has determined that this is 
not a major rule under Executive Order 
12291; therefore, no regulatory impact 
analysis is required. The information 
collections imposed by this part have 
been approved by the Office of 
Management and Budget under control 
numbers 3220-0025 and 3220-0070. 


List of Subjects in 20 CFR Part 302 


Railroad employees, Railroad 
unemployment insurance, Reporting and 
record keeping requirements. 

1. Title 20 chapter II, of the Code of 
Federal Regulations is amended by 
adding a new part 302 to read as 
follows: 


PART 302—QUALIFIED EMPLOYEE 


Introduction. 

Deiinitions. 

Qualifying conditions. 

Nonqualifying earnings or payments. 

Accelerated benefit year. 

Publication requirements. 

Establishing base year service and 
compensation. 


- Authority: 45 U.S.C. 362(1). 


§ 302.1 introduction. 


This part sets forth the base year 
service and compensation required of an 


Federal Register / Vol. 56, No. 35 / Thursday, February 21, 1991 / Rules and Regulations 


employee to qualify for benefits under 
the Railroad Unemployment Insurance 
Act with respect to a benefit year. 
Under the Act, only employees who 
satisfy the qualifying conditions of - 
section 3 of the Act may be paid 
benefits. No provision is made for 
payment of dependents benefits for an 
employee's spouse or children. A 
qualified employee who claims benefits 
must demonstrate that he or she is 
eligible for benefits in accordance with 
the other provisions of the Act and this 
chapter. However, a qualified employee 
who is disqualified under any of the 
provisions of section 4 of the Act does 
not forfeit his or her status as a qualified 
employee. 


$302.2 Definitions. 


Base year. The term “base year” 
means the completed calendar year 
immediately preceding the beginning of 
the benefit year. . 

Benefit year. The term “benefit year” 
means the 12-month period beginning 
July 1 of any year and ending June 30 of 
the next year. If a registration period 
begins in June and ends in July, the 
benefit year ending date is deemed to be 
the last day of such registration period. 
If an employee is eligible for payment of 
extended benefits, the benefit year 
ending date for such employee will be 
June 30, or the last day of his or her 
extended benefit period, whichever date 
is later. 

Compensation. The term 
“compensation” means generally any 
form of earnings or money remuneration 
earned on the basis of railroad 
employment during any month, 
excluding any amount in excess of the 
monthly compensation base for that 
month and also excluding payments of 
the character described in § 302.4 of this 
part. 

Monthly compensation base. The term 
“monthly compensation base” means 
the greater of $600, or the amount 
calculated using the following formula: 


A—37,800 
MCB=600 ( 1+ J 
56,700 


For the purpose of this formula, 
“MCB” is the dollar amount of the 
monthly compensation base, and “A” is 
the amount of the Tier I tax base under 
section 3231(e){2) of the Internal 
Revenue Code for the calendar year for 
which the monthly compensation base is 
being computed. If the dollar amount 
computed under this formula is not a 
multiple of $5, it shall be rounded to the 
nearest multiple of $5. If the dollar 
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amount is computed is equidistant 
between two multiples of $5, it shall be 
rounded up the nearest multiple of $5. 
Registration period. With respect to 
unemployment benefits, the term 
“registration period” has the meaning 
given in § 325.1(c) of this chapter. With 
respect to sickness benefits, the term 
“registration period” has the meaning | 
given in § 335.1(d) of this chapter. 


$302.3 Qualifying conditions. 

(a) Basic requirements. To qualify for 
benefits with respect to a benefit year, 
an employee: (1) Must have earned 
compensation in an amount equal to at 
least 2.5 times the amount of the 
monthly compensation base during his 
or her base year; and 

(2) If such employee has-earned no 
compensation prior to such base year, 
he or she must have earned 
compensation in at least five months 
~ during his or her base year. 

(b) Deemed service months 
disregarded. For purposes of paragraph 
(a) of this section, service months 
deemed under § 210.3 of this chapter 
shall be disregarded. 


§ 302.4 Nonqualifying earnings or 
payments. 

The following types of earnings or 
payments do not count as compensation 
for the purpose of determining whether 
an employee has satisfied the base year 
qualifying conditions: 

(a) Compensation earned as an 
employee representative, as defined in 
part 205 of this chapter, or as an 
employee of a local lodge or division of a 
railroad labor organization; 

(b) Tips; 

(c) Payments under nongovernmental 
plans for unemployment, maternity or 
sickness insurance; 

(d) Personal inquiry settlements or 
judgments, unless a portion thereof 
represents pay for time lost; 

(e) Wages from employment that is 
subject to the Federal Unemployment 
Tax Act; 

(f) Earnings from self-employment or 
investments; 

(g) Pay for military service; 

(h) Remuneration for service which is 
performed by a nonresident alien 
individual for the period he or she is 
temporarily present in the United States 
as a nonimmigrant under subparagraph 
(F) or (J) of section 101(a)(15) of the 
Immigration and Nationality Act, as 
amended, and which is performed to 
carry out the purpose specified in 
subparagraph (F) or (J), as the case may 
be; and 

{i) Any payment that is not subject to 
contributions under section 8 of the 
Railroad Unemployment Insurance Act. 


§302.5 Accelerated benefit year. 

(a) Eligibility conditions. An 
employee who is not a qualified 
employee with respect to the benefit 
year in effect at the time of his or her 
application for benefits may be eligible 
for an “accelerated” benefit year if he or 
she meets all of the following 
conditions. 

(1) The employee has 10 or more years 
of service, as defined in part 210 of this 
chapter, prior to the beginning of his or 
her current period of unemployment or 
sickness; 

(2) The employee has satisfied the 
qualifying conditions as defined in 
§ 302.3 of this part with respect to the 
next succeeding benefit year; 


(3) The employee's current period of 
unemployment or sickness includes at 
least 14 consecutive days of 
unemployment or 14 consecutive days of 
sickness; and 

(4)(i) If the applicant is claiming 
unemployment benefits, he or she did 
not voluntarily leave work without good 
cause or did not voluntarily retire, or 

(ii) If the applicant is claiming 
sickness benefits, he or she has not 
attained age 65 or has not voluntarily 
retired. 

(b) Beginning date of benefit year. An 
accelerated benefit year begins on the 
first day of the month during which the 
employee's period of 14 consecutive 
days of unemployment or 14 consecutive 
days of sickness begins. Thus, for 
example, if an eligible employee has 14 
consecutive days of unemployment from 
May 29-June 11, his or her benefit year 
beginning date is May 1, that is, he or 
she does not have to wait until July 1 to 
begin receiving benefits. If such 
employee also had a claim for the period 
May 15 to May 28, such claim may then 
be compensable or may serve as the 
waiting period even though the claim 
did not consist of 14 days of. 
unemployment. His or her benefit year 
ends June 30 of the following year. 


(c) Effect of attaining age 65. If a 
benefit year begins early for the purpose 
of paying sickness benefits and the 
employee attains age 65 before July 1 of 
the general benefit year, sickness 
benefits may not be paid for any day 
from the day on which the employee 
attained age 65 up to and including June 
30, but unemployment benefits may be 
paid in this interim period if the 
employee is otherwise eligible. Sickness 
benefits may be paid for days of 
sickness beginning July 1 or later. If a 
benefit year begins early for the purpose 
of paying unemployment benefits, 
attainment of age 65 will have no effect 
on the employee's rights to sickness 
benefits, other than extended sickness 
benefits, in the accelerated benefit year. 
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An employee is deemed to attain age 65 
on the day before his or her sixty-fifth 
birthday. 


$302.6 Publication requirements. 

(a) Publication of base year 
compensation requirement. On or before 
December 1 of each year, the Railroad 
Retirement Board will compute the 
amount of base year compensation that 
an employee must have during the 
following calendar year in order to be a 
qualified employee on the basis of such 
compensation. Within 10 days of such 
computation, the Board will publish a 
notice in the Federal Register of the 
amount so computed and will notify 
each employer of that amount. 
Information as to such qualifying 
amount may also be obtained from any 
district or regional office of the Railroad 
Retirement Board or from the Bureau of 
Unemployment and Sickness Insurance. 

(b) Notices. The Board will provide 
employers with notices of their 
employees’ rights to benefits under the 
Railroad Unemployment Insurance Act. 
The Board will arrange with employers 
to post such notices in such numbers 
and in such places as may be necessary 
to ensure that they will be seen by the 
greatest number of employees. 


§ 302.7 Establishing base year service and 
compensation. 


(a) Employer reports. In determining 
whether an applicant for benefits is a 
qualified employee, the Board will rely 
initially upon reports of base year 
service and compensation provided by 
employers in accordance with part 209 
of this chapter. 

(b) No employer report located. If the 
Board cannot locate the employer's 
report of base year service and 
compensation for an applicant, the 
applicant will be afforded an 
opportunity, by completing the form 
prescribed by the Board, to provide such 
other statement, information, evidence 
or documentation to establish his or her 
status as a qualified employee. An 
employee's claim for credit for service 
or compensation that is not shown in the 
Board’s records of service and 
compensation shall be verified in 
accordance with § § 210.7 and 211.14 of 
this chapter. 

(c) Employer fails to report. When an 
employer has failed or refuses to file a 
report under part 209 of this chapter, an 
employee may establish his or her base 
year service and compensation by 
submitting: 

(1) Statements, under oath or 
otherwise, signed by an official or duly 
authorized employee of a Federal or 
State governmental agency, based upen 
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reports to the agency by the employer; 
or 


(2) Statements, under oath or 
otherwise, signed by an officer or a duly 


authorized employee of the employer, or 


if not so signed, on forms prepared by 
the employer. 

(Approved by the Office of Management and 
Budget under control numbers 3220-0025 and 
3220-0070.) 


PART 348—MISCELLANEOUS 
[REMOVED] 


2. Part 348, Miscellaneous, is hereby 
removed and reserved. 

By Authority of the Board. 
Beatrice Ezerski, 
Secretary to. the Board. 
[FR Doc. 91-4017 Filed 2-20-91; 8:45.am] 
BILLING CODE 7905-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 172 
[Docket No. 89F-0121] 


Food Additives Permitted for Direct 
Addition to Food for Human 

Consumption; Flavoring Agents and 
Related Substances 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


summary: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of DL-alanine as a flavor 
enhancer for sweeteners in pickling 
mixtures. This action is in response to a 
petition filed by Musashino Chemical 
Laboratory, Ltd. 

DATES: Effective February 21, 1991; 
written objections and requests for a 
hearing by March 25, 1991. 

ADDRESSES: Written objections may be 
sent to the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, room 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Andrew D. Laumbach, Center for Food 
Safety and Applied Nutrition (HFF-334), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-426- 
5487. 

SUPPLEMENTARY INFORMATION: In a 
notice published in the Federal Regi 

of May 22, 1989 (54 FR 22019), FDA 
announced that a food additive petition 
(FAP 8A4106) had been filed by 
Musashino Chemical Laboratory, Ltd., 


1-1 Kyobaski 1-Chome, Chuo-Ku, Tokyo 
104, Japan, proposing that the food 
additive regulations be amended to 
provide for the safe use of DL-alanine as 
a flavor enhancer for sweeteners in 
pickling mixtures. 

FDA evaluated data in the 
petition and other relevant material. The 
agency concludes that the proposed 
food additive use is safe and that the 
regulations should be amended by 
adding 21 CFR 172.540 to Subpart F as 
set forth below. 

In accordance with § 171.1(h) (21:CFR 
171.1{h)), the petition and the documents 
that FDA considered and relied upon in 
reaching its decision to approve ‘the 
petition are available for inspection at 
the Center for Food Safety and Applied 
Nutrition by appointment with the 
information contact person listed above. 
As provided in 21 CFR 171.1(h), the 
agency will delete from the documents 
any materials that are not available for 
public disclosure before making the 
documents available for inspection. 

The agency has carefully considered 
the potential environmental effects of 
this action. FDA has concluded that the 
action will not have a significant impact 
on the human environment, and that an 
environmental impact statement is not 
required. The agency's finding of no 
significant impact and the evidence 
supporting that finding, contained in an 
environmental assessment, may be seen 
in the Dockets Management Branch 
(address above) between 9.a.m. and 4 
p.m., Monday through Friday. 

Any person who will be adversely 
affected by this regulation may at any 
time on-or before March 25, 1991 file 
with the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall'specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 
numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held. Failure to include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 


document. Any objections received in 
response to the regulation may be seen 
in the Dockets mt Branch 
between 9.a.m. and 4p:m., Monday 
through Friday. 


List of Subjects in 21. CFR Part 172 


Food additives, Reporting and 
recordkeeping requirements. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Director, Center for Food Safety and 
Applied Nutrition, 21 CFR part 172 is 
amended as follows: 


PART 172—FOOD ADDITIVES 
PERMITTED FOR DIRECT ADDITION 
TO FOOD FOR HUMAN CONSUMPTION 


1. The authority citation for 21 CFR 
part 172 continues to read as follows: 


Authority: Secs. 201,401, 402, 409, 701, 706 
of the Federal Food, Drug, and Cosmetic Act 
(21 USC. 321, 341, 342, 348, 371, 376). 

2. Section 172.540 is added to subpart 
F to read as follows: 


§ 172.540 DL-Alanine. 


DL-Alanine (a racemic mixture of D- 
and L-alanine; CAS Reg. No. 302-72-7) 
may be safely used as a flavor enhancer 
for sweeteners in pickling mixtures ata 
level not to exceed 1 percent of the 
pickling spice that is added to the 
pickling brine. 

Dated: February 13, 1991. 

Fred R. Shank, 

Director, Center for Food Safety and. Applied 
Nutrition. 

[FR Doc. 91-4042 Filed 2-20-91; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF STATE 
22 CFR Part 171 
[Public Notice 1299] 


Access to information—Privacy 
Provisions 


AGENCY: Department of State. 
ACTION: Final rule. 


SUMMARY: The Department of State has 
amended part 171 of title 22 of the Code 
of Federal Regulations by exempting 
portions of a record system from certain 
provisions of the Privacy Act of 1974 (5 
U.S.C. 552a). Certain portions of the 
Records of the Inspector General and 
Automated Individual Cross-Reference 
System (STATE-53) are exempt from the 
requirements of any part of the Act, 
except subsections (b), {c) (1) and (2), 





Federal Register / Vol. 56, No. 35 / Thursday, February 21, 1991 / Rules and Regulations 


(e)(4) (A) through (F), (2) (6), (7), (9), (10), 
and (11), and (i). 


EFFECTIVE DATE: February 21, 1991. 


ADDRESSES: Director, Office of Freedom 
of Information, Privacy, and 
Classification Review; room 1239, 
Department of State, 2201 C Street, NW., 
Washington, DC 20520. 


FOR FURTHER INFORMATION CONTACT: 
Frank M. Machak (202) 647-7740, 
Director, Office of Freedom of 
Information, Privacy, and Classification 
Review. 


SUPPLEMENTARY INFORMATION: A notice 
of proposed rulemaking was published 
in the Federal Register (46 FR 30649, 
June 10, 1981) inviting interested persons 
to submit comments concerning the 
proposed regulations. While no 
comments were received, the 
amendments to the Privacy Provisions of 
the Department of State’s Access to 
Information regulations were not 
formally adopted due to administrative 
oversight. Since that time, 
organizational changes have resulted in 
corresponding nomenclature changes. 


List of Subjects in 22 CFR Part 171 


Administrative practice and 
procedure, Classified information, 
Confidential business information, 
Freedom of information, Privacy. 


1. The authority citation for 22 CFR 
part 171 continues to read as follows: 


Authority: The Freedom of Information Act, 
5 U.S.C. 552; the Privacy Act, 5 U.S.C. 552a; 
the Administrative Procedure Act, 5 U.S.C. 
551, et seq.; the Ethics in Government Act, 5 
U.S.C. App. 201; Executive Order 12356, 47 FR 
14874; and Executive Order 12600, 52 FR 
23781. 


2. Section 171.32 of part 171 of title 22 
is amended to read as follows: 


§ 171.32 [Amended] 

a. In § 171.32 paragraph (h) is 
amended by adding “and by the 
Inspector General” between “Security” 
and “may”; 

b. In § 171.32, paragraph (i) is 
amended by adding “Records of the 
Inspector General and Automated 
Individual Cross-Reference System. 
STATE-53” after “Munitions Control 
Records. STATE-42”; 

c. In § 171.32, paragraph (j)(1) is 
amended by adding “Records of the 
Inspector General and Automated 
Individual Cross-Reference System. 
STATE-53” after “Munitions Control 
Records. STATE-42”; 

d. In § 171.32, paragraph (j)(2) is 
amended by adding “Records of the 
Inspector General and Automated 
Individual Cross-Reference System. 
STATE-53” after “Munitions Control 
Records. STATE-42” and; 


e. In § 171.32, paragraph (j)(5) is 
amended by adding “Records of the 
Inspector General and Automated 
Individual Cross-Reference System. 
STATE-53” after “Senior Personnel. 
Appointment Records. STATE-47.” 
Sheldon J. Krys, 

Assistant Secretary for Diplomatic Security. 
[FR Doc. 91-4033 Filed 2-20-91; 8:45 am] 
BILLING CODE 4710-22-M 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 

26 CFR Part 301 

[TD 8333] 


RIN 1545-A095 


‘Imposition of Penalty for Failure to 


Comply With Information Reporting 
Requirements 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Temporary regulations. 


SUMMARY: This document contains 
temporary regulations under section 
6721, which imposes a penalty for failure 
to file correct information returns, 
section 6722, which imposes a penalty 
for failure to furnish correct payee 
statements, section 6723, which imposes 
a penalty for failure to comply with 
other information reporting 
requirements and section 6724, which 
provides that such penalties may be 
waived for reasonable cause. Changes 
to the applicable law were made by the 
Omnibus Budget Reconciliation Act of 
1989. The temporary regulations affect 
all persons that are subject to these 
information reporting requirements and 
are necessary to provide them with 
guidance needed to comply with these 
changes. The text of the temporary 
regulations set forth in this document 
also served as the text of the proposed 
regulations for the notice of proposed 
rulemaking on this subject in the 
Proposed Rules section of this issue of 
the Federal Register. 


DATES: The temporary regulations 
contained in § 301.6721-0T through 

§ 301-6724-T are effective February 21, 
1991, and are applicable to information 
returns and payee statements the due 
date for which (without regard to 
extensions) is after December 31, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Renay France (202) 377-9344 (not a toll- 
free number). 


SUPPLEMENTARY INFORMATION: 
Background 


This document contains amendments 
to the Procedure and Administration 
Regulations (26 CFR part 301) that 
provide rules under sections 6721 
through 6724 of the Internal Revenue 
Code of 1986, as amended (the “Code”), 
relating to the imposition of penalties for 
failure to comply with certain 
information reporting requirements. 
Sections 6721 through 6724 were 
amended by the Omnnibus Budget 
Reconciliation Act of 1989 (“OBRA 
1989”) (Pub. L. No. 101-239, 103 Stat. 
2106) and are effective for information 
returns, payee statements, and certain 
other documents the due date for which 
(determined without regard to 
extensions) is after December 31, 1989. 
A special transitional rule is provided 
for information returns, payee 
statements, and certain other documents 
required to be filed after December 31, 
1989 (without regard to extensions), and 
on or before April 22, 1991. 


Explanation of Provisions 
In General 


OBRA 1989 substantially revised the 
civil penalty provisions of the Code. As 
part of this revision, certain of the 
information reporting penalty provisions 
were reorganized and modified. The 
penalty for failure to include correct 
information on information returns, 
formerly found in section 6723, was 
made a part of the penalty for failure to 
timely file correct information returns 
found in section 6721. The penalty for 
failure to include correct information on 
payee statements, formerly found in 
section 6723, was made a part of the 
penalty for failure to timely furnish 
correct payee statements found in 
section 6722. Section 6723 was amended 
to impose a penalty for failing to comply 
with certain specified information 
reporting requirements not covered by 
sections 6721 and 6722. Penalties 
relating to these specified information 
reporting requirements were formerly 
found in sections 6672 and 6676 (a), (c) 
and (d). The effect of these amendments 
was to consolidate the information 
reporting penalty provisions and thereby 
avoid the imposition of multiple 
penalties for failures relating to a single 
information return. 


Rules Relating to Information Returns 


Section 6721 imposes a penalty of $50 
for every information return for which 
there is a failure to timely file or a 
failure to include complete and correct 
information. If an information return is 
filed both late and with incorrect or 
missing information, no more than one 
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penalty wili be imposed with respect to 
such a return. 

The regulations provide that a failure 
to timely file includes a failure to file in 
the required manner, such as on 
magnetic media or in other machine- 
readable form. For example, an error on 

media submission to the 
Internal Revenue Service which 
prevents processing by the Internal 
Revenue Service may constitute a 
failure to timely file. However, if 
information is set forth on the wrong 
field of the magnetic media submission, 
such an errer may constitute a failure to 
timely file or a failure to include correct 
information depending upon the extent 
of the failure. Under section 6011 (e) (2) 
@ person Tequired to file at least 250 
information returns must file such 
returns on magnetic media. Filers who 
are required to file information returns 
on magnetic: media and who file such 
information returns 


returns electronically are 
considered to have satisfied the 
magnetic media filing requirement. No 
penalty is imposed under section ‘6721 
solely by reason of any failure to comply 
with the requirements of section 6011 
{e)(2), except to the extent that such a 
failure occurs with respect to more than 
250 information returns. 

The regulations also provide that a 
failure to include complete and correct 
information does not encompass 
inconsequential errors and omissions, 
which are defined as any failure that 
does not prevent or hinder the Internal 
Revenue Service from processing the 
return, from correlating the information 
required to be shown on the return with 
the infermation shown on the payee's 
tax return, or from otherwise putting the 
return to its intended use. 

Information returns are generally 
required to be filed on February 28. In 
an effort to encourage filers to provide 
correct information to the Service as 
promptly as possible, section 6721 
provides a time-sensitive tiered penalty 
structure under which the $50 penalty is 
reduced to $15 if.a failure is corrected 
within 30 days of the required filing date 
and to $30 if a failure is correct after the 
end of such 30-day period but on.or 
before August 1 of the year in which the 
return is required to be filed.1 Because 
of this tiered penalty structure, it is 
possible for a return to have two failures 
that are subject to different penalty 
amounts (for example, a return filed 


1 Although the tiered penalty structure has been 
in éffect since January 1, 1990, the Service has 
continued its administrative practice of providing 
relief from penalties if errors.on-returns.due during 
1990 were corrected by October 1, 1990, See Notice 
90-45, 1990-28 TRB. 11. As set forth in the Notice, 
the Service will discontinue ‘this practice for returns 
due after 1999. 


within 30 days of the required filing date 
that contains incorrect information ‘that 
is not corrected by August 1). In such a 
case, the higher of the two penalty 
amounts will be imposed. 

Certain information returns, such as 


’ the Form 8300, on which persons report 


cash transactions in excess of $10,000, 
have required filing dates that are linked 
to the date of a transaction. Certain 
other information returns are required to 
be filed with income tax returns. 
Correction by August 1 of returns having 
required filing dates other than February 
28 has limited, if any, practical effect. 
Accordingly, the regulations provide 
that, in such a case, a failure that is 
corrected within 30 days of the required 
filing date is subject to the $15 penalty. 
However, the unreduced $50 penalty 
will apply if correction is not made 
within the 30-day period; there is no 
period during which the penalty may be 
reduced to $30. In addition, the 
exception for a de. minimis number of 
failures (described in the next 
paragraph) does not apply to returns not 
due on February 28. 

Section 6721 provides a de minimis 
exception to the penalty for failure to 
include complete or correct information 
(but not the penalty for late filing) where 
the filer corrects such failures by August 
1. That is, if there is only a de minimis 
number of failures (defined as the 
greater of 10 or one-half of one percent 
of all returns required to be filed) no 
penalty under section 6721 will be 
imposed if the filer corrects such failures 
by August 1. Relief is available fora de 
minimis number of failures regardless of 
the total number of returns the filer files 
late or with incomplete or incorrect 
information. The effect of this rule is to 
allow small businesses that file 10 or 
fewer returns to avoid penalties entirely 
if they file on time and correct their 
errors by August 1. 

Section 6721 limits fhe aggregate 
penalty amounts that may be imposed 
on any filer with respect ‘to information 
returns filed in any calendar year. The 
amount that may be imposed for all 
failures for which the first-tier $15 
penalty would be imposed is capped at 
$75,000 ($25,000 for certain small 
businesses). The.amount that may be 
imposed for all failures for which the 
second-tier $30 penalty would be 
imposed is capped at $150,000 ($50,000 
for certain small businesses). The 
amount thet may be imposed for failures 
for which the unreduced $50 penalty 
would be imposed is capped at $250,000 
($100,000 for certain small businesses). 
In ne event will the total amount of 
penalties imposed on any filer under 
section 8721 for any calendar year 


exceed $250,000 ($100,000 for certain 
small businesses). 

In addition, penalties imposed for 
failure to timely file correct information 
returns will be waived if the filer shows 
that the failure was due to reasonable 
cause and not to willful neglect. The. 
circumstances under which reasonable 
cause will be shown are discussed 
below. 

The rules described above apply only 
if the filer has not intentionally 
disregarded the information return filing 
requirements. A filer whose failures are 
due to such intentional disregard is 
subject to.a higher penalty per failure 
and does not receive the benefit of the 
first-.and second-tier reduced penalties, 
the caps on aggregate penalties, and the 
de minimis rule. The regulations provide 
that intentional disregard is present if a 
person knowingly or willfully fails to 
comply with a reporting requirement, 
based on all the facts and 
circumstances. Facts.and circumstances 
that are considered include {1) whether 
failing to comply is part of the filer's 
pattern-of conduct, {2) whether the filer 
promptly corrects the failures upon 
discovery, and {3) whether the filer 
responds promptly to requests from the 
IRS to correct. 


Rules Relating to Payee Statements 


Section 6722 imposes a penalty of $50 
for every payee statement (up toa 
maximum of $100,000 for any calendar 
year) that a filer furnishes late or on 
which the filer provides incomplete or 
incorrect information. The regulations 
provide that if a payee statement is 
furnished both late and with incorrect or 
incomplete information, no more than 
one $50 penalty will be imposed with 
respect to‘such a payee statement. 
Nevertheless, if information is provided 
to a payee on a composite statement 
that includes information that would 
otherwise be reportable on more than 
one payee statement, the penalty will be 
imposed as if the information has been 
furnished to the payee on separate 
statements. As with information returns, 
the regulations also provide that a 
failure to include complete and correct 
information does not encompass 
inconsequential errors or omissions. 
Payee statements are generally required 
to be furnished by January 31. 

Consistent with Congressional intent 
that taxpayers receive their statements 
on a timely basis to uphold the integrity 
of the self-assessment system, there is 
no reduction in the for 
corrections made after the date the 
statement is required to be furnished. 
However, penalties imposed fora failure 
to timely furnish correct and complete 
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payee statements will be waived if the 
filer demonstrates that the failure was 
due to reasonable cause and not to 
willful neglect. The circumstances under 
which reasonable cause will be shown 
are discussed below. 

If a filer’s failure to provide timely 
correct payee statements is due to 
intentional disregard of the payee 
statement filing requirements, a higher 
penalty is imposed and the $100,000 cap 
does not apply. The regulations provide 
that in determining whether such a 
failure is due to intentional disregard, 
rules similar to the intentional disregard 
rules for information returns apply. 


Rules Relating to Other Information 
Reporting Requirements 


Section 6723 imposes a $50 penalty 
(up to a maximum of $100,000 for any 
calendar year) for every failure to timely 
comply with the following specified 
reporting requirements: (1) The 
requirement that a transferor partner 
notify the partnership of an exchange of 
a partnership interest; (2) the 
requirement that a person provide its 
taxpayer identification number (“TIN”) 
to the Service or to other persons in 
specified circumstances; (3) the 
requirement that a person furnish its 
TIN or the TIN of another to the Service 
in reporting alimony payments; and (4) 
the requirement that persons include the 
TIN of any dependent on their returns. 
Penalties imposed for failure to timely 
comply with specified 
requirements will be waived if the filer 
shows that the failure was due to 
reasonable cause and not to willful 
neglect. 


Waiver for Reasonable Cause 


As noted above, the penalties 
imposed for failurés under sections 6721, 
6722, 6723 and these regulations will be 
waived if the filer shows that the 
failures are due to reasonable cause and 
not to willful neglect. The regulations 
provide that such reasonable cause is 
present if the filer shows that it acted in 
a responsible manner both before and 
after the failure occurred and 
establishes further than either (1) there 
are significant mitigating factors for the 
failure or (2) the failure arose from 
events beyond the filer’s control. 

In addition, wholly apart from 
whether the conditions described above 
have been met, payors of interest and 
dividends will have established 
reasonable cause if they comply with 
the due diligence requirements set forth 
in the regulations under section 6676(b) 
of the Code prior to its amendment by 
o Omnibus Budget Reconciliation Act 
of 1989. 


Significant Mitigating Factors 


The regulations provide that 
significant mitigating factors include (1) 
the fact that the filer is filing the 
particular type of return or payee 
statement with respect to which the 
penalty arises for the first time in the 
year in which the failure occurs or (2) 
the fact that the filer has an established 
history of compliance with the 
information reporting requirement with 
respect to which the failure occurs. In 
determining whether such an 
established history is present, 
significant consideration is given to 
whether the filer has incurred any 
penalties for failures relating to the 
information reporting requirements in 
prior years, and, if such penalties have 
been imposed, the extent of the filer’s 
success in lessening its error rate from 
year to year. 


Events Beyond the Filer’s Control 


The regulations provide that events 
that are deemed to be beyond the filer’s 
control include (but are not limited to) 
the following: (1) The unavailability of 
the relevant business records, whether 
as a result of a casualty, a change in the 
governing law with which, as a practical 
matter, the filer cannot timely comply, 
or the unavoidable absence of a person 
with the sole responsibility for filing (or 
furnishing a payee statement); (2) an 
undue economic hardship for filing on 
magnetic media, which must be 
established by a showing that the filer 
lacks the necessary hardware and was 
unable to contract out the filing at other 
than a prohibitive cost; 2 (3) the filer’s 
good faith reliance on erroneous written 
information furnished by the Service, 
provided that the filer furnished all of 
the relevant facts to the Service in 
seeking the information relied upon; (4) 
the filer’s good faith reliance on an 
agent who was engaged sufficiently in 
advance to permit timely filing and 
whom the filer properly monitored ; and 
(5) the failure of a payee or other person 
to provide the filer correct information 
with respect to the return or payee 
statement. 


Acting in a Responsible Manner 


To establish that it has acted in a 
responsible manner, a filer must show 
(1) that it used reasonable care in 
obtaining and handling the necessary 
account information and (2) that it made 


2 Ordinarily, a waiver will be granted under this 
provision only once. It is expected that the Service's 
acceptance of information on floppy disks should 
put the capability of filing on magnetic media within 
the reach of any person that files a number ot 
information returns sufficient te require filing in 
such a manner. 
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efforts to avoid and correct the failure, 
such as requesting extensions of time to 
file and attempting to prevent the failure 
if it was foreseeable, removing the cause 
of the failure once it occurred, and 
correcting the failure as promptly as 
possible. 

The regulations provide that a filer 
seeking to establish reasonable cause 
due to the failure of a payee or other 
responsible person to provide a correct 
TIN can establish that it acted in a 
responsible manner only if it can show 
(1) that it solicited the TIN at the time 
the payee’s account was opened (or the 
transaction giving rise to the reporting 
requirement occurred) and (2) that, if the 
TIN was missing or the filer was notified 
that the TIN was incorrect, it made 
additional solicitations at prescribed 
times after the initial solicitation. The 
regulations provide that the solicitations 
may be conducted by mail or, under 
certain circumstances, by telephone. 
The regulations provide further that if a 
filer fails to make a required solicitation 
at the prescribed time, it may satisfy the 
solicitation requirement by performing 
solicitations in the proper manner in 
subsequent years. In such a case, 
however, penalties may be imposed for 
years in which the filer has not yet 
satisfied the solicitation requirement. 


Special Analyses 


These rules are not major rules as 
defined in Executive Order 12291 
because the economic or other 
consequences are a direct result of a 
statute. Therefore, a Regulatory Impact 
Analysis is not required. It has also 
been determined that section 553(b} of 
the Administrative Procedure Act (5 
U.S.C. Chapter 5) and the Regulatory 
Flexibility Act (5 U.S.C. Chapter 6) do 
not apply to these regulations, and, 
therefore, a final Regulatory Flexibility 
Analysis is not required. Pursuant to 
section 7805{f) of the Internal Revenue 
Code, these regulations will be 
submitted to the Chief Counsel for 
Advocacy of the Small Business 
Administration for comment on their 
impact on small businesses. 

There is a need for immediate 
guidance with respect to the 
amendments made in this Treasury 
decision. For this reason, it is found 
impracticable and contrary to the public 
interest to issue this Treasury decision 
with notice and public procedure under 
subsection (b) of section 553 of Title 5 of 
the United States Code or subject to the 
effective date limitation of subsection 
(d) of that section. 
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Drafting Information 


The principal author of these 
regulations is Renay France of the 
Office of the Assistant Chief Counsel 
(Income Tax and Accounting), Internal 
Revenue Service. However, other 
personnel from the Internal Revenue 
Service and the Treasury Department 
participated in their development. 


List of Subjects in 26 CFR Part 301 


Administrative practice and 
procedure, Bankruptcy, Courts, Crime, 
Disclosure of Information, Employment 
taxes, Estate tax, Excise taxes, Filing 
requirements, Gift tax, Income taxes, 
Investigations, Law enforcement, 
Penalties, Pensions, Statistics, Taxes. 

Accordingly, 26 CFR part 301 is 
amended as follows: 


PART 301—PROCEDURE AND 
ADMINISTRATION 


Par. 1. The authority citation for part 
301 continues to read in part: 


Authority: 26 U.S.C. 7805 * * * 


Par. 2. Section 301.6723-1T is revised 
and §§ 301.6721-OT through 301.6722-1T 
and § 301.6724-1T are added to read as 
follows: 


§ 301.6721-OT Table of Contents. 


This section contains the paragraphs 
contained in §§ 301.6721-1T through 
6724-1T. 


§ 301.6721-1T Failure to file correct 

information returns (temporary). 

(a) Imposition of penalty. 

(1) General rule. 
(2) Failures subject to the penalty. 

(b) Reduction in the penalty when a 
correction is made within specified 
periods. 

(1) Correction within 30 days. 

(2) Correction after 30 days but on or 
before August 1. 

(3) Required filing data defined. 

(4) Penalty amount for return with multiple 
failures. 

(5) Examples. 

(6) Application to returns not due on 
February 28. 

(c) Exceptions for inconsequential errors or 

omissions. 

(1) In general. 

(2) Errors and omissions that are never 
inconsequential. 

(3) Examples. 

(d) Exception for a de minimis number of 

failures. 
(1) Requirements. 
(2) Calculation of the de minimis exception. 
(3) Examples. 
(4) Nonapplication to returns not due on 
February 28. 

(e) Lower limitations on the $250,000 
maximum penalty amount with respect 
to persons with gross receipts of not 
more than $5,000,000. 

{1) In general. 


(2) Gross receipts test. 

(f) Higher penalty for intentional disregard 
of requirement to timely file correct 
information returns. 

(1) Application of section 6721(e). 

(2) Meaning of “intentional disregard.” 

(3) Fact and circumstances considered. 

(4) Amount of the penalty. 

(5) Computation of the penalty; aggregate 
dollar amount of the items required to be 
reported correctly. 

(6) Examples. 

(g) Definitions. 

(1) Information return. 

(2) Statements. 

(3) Other items. 

(4) Payee. 

(5) Filer. 


§ 301.6722-1T Failure to furnish correct payee 
statements (temporary). 


(a) Imposition of penalty. 

(1) General rule. 

(2) Failures subject to the penalty. 

(b) Exception for inconsequential errors or 
omissions. 

(1) In general. 

(2) Errors and omissions that are never 
inconsequential. 

(c) Higher penalty for intentional disregard of 
requirement to timely furnish correct 
payee statements. 

(1) Application of section 6722(c). 

(2) Amount of the penalty. 

(3) Computation of the penalty; aggregate 
dollar amount of the items required to be 
shown correctly. 

(d) Definitions. 

(1) Payee. 

(2) Payee statement. 

(3) Other items. 


§ 301.6723-1T Failure to comply with other 
information reporting requirements 
(temporary). 
(a) Imposition of penalty. 

(1) General rule. 

(2) Failures subject to the penalty. 

{3} Specified information reporting 

requirement defined. 

(b) Examples. 


§ 301.6724-1T Reasonable cause 

(temporary). 

(a) Waiver of the penalty. 

(1) General rule. 

(2) Reasonable cause defined. 

(b) Significant mitigating factors. 

(c) Events beyond the filer’s control. 

(1) In general. 

(2) Unavailability of the relevant business 
records. 

(3) Undue economic hardship relating to 
filing on magnetic media. 

(4) Actions of the Internal Revenue Service. 

(5) Actions of agent—imputed reasonable 
cause. 

(6) Actions of payee or other person. 

(d) Responsible manner. 

(1) In general. 

(2) Special rule for filers seeking a waiver 
pursuant to paragraph (c)(6) of this 
section. 

(e) Acting in a responsible manner—special 
rules for missing taxpayer identification 
numbers (TINs). 

(1) In general. 


(i) Initial solicitation. 

(ii) First annual solicitation. 

(iii) Second annual solicitation. 

(iv) Additional requirements. 

(v) Failures to which a solicitation relate . 

(vi) Exceptions and limitations. 

(2) Manner of making annual 
solicitations—by mail or — 

(i) By mail * 

(ii) By telephone. 

(f) Acting in a responsible ee 
rules for incorrect TINs. 

(i) In general. 

(i) Initial solicitation. 

(ii) First annual solicitation. 

(iii) Second annual solicitation. 

(iv) Additional requirements. 

(2) Manner of making annual solicitation if 
notified pursuant to section 3406(a)(1)(B) 
and the regulations thereunder. — 

(3) Manner of making annual solicitation if 
notified pursuant to section 6721. 

{4) Failures to which a solicitation relates. 

(5) Exceptions and limitations. 

(g) Due diligence safe harbor. 

(h) Transitional rules for information returns 
required to be filed after December 31, 
1989 (without regard to extensions), and 
on or before April 22, 1991. 

(1) In general. 

(2) Special rule on TINs. 

(i) Reserved. 

(j) Failures to which this section relates. 

(k) Examples. 

(1) Reserved. 

(m) Procedure for seeking a waiver. 

(n) Manner of payment. 


§ 301.6721-1T Failure to file correct 
information returns (temporary). 

(a) Imposition of penalty—{1) General 
rule. A penalty of $50 is imposed for 
each information return (as defined in 
section 6724(d)(1) and paragraph (g) of 
this section) with respect to which a 
failure (as defined in section 6721(a)(2) 
and paragraph (a)(2) of this section) 
occurs. No more than one penalty will 
be imposed under this paragraph (a)(1) 
with respect to a single information 
return even though there may be more 
than one failure with respect to such 
return. The total amount imposed on an; 
person for all failures during any 
calendar year with respect to all 
information returns shall not exceed 
$250,000. See paragraph (b) of this 
section for a reduction in the penalty 
when the failures are corrected within 
specified periods. See paragraph (c) of 
this section for an exception to the 
penalty for inconsequential errors and 
omissions. See paragraph (d) of this 
section for an exception to the penalty 
for a de minimis number of failures. See 
paragraph (e) of this section for lower 
limitations to the $250,000 maximum 
penalty. See section 6721 (e) and 
paragraph (f) of this section for higher 
penalties when a failure is due to 
intentional disregard of the requirement 
to timely file correct information returns. 
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See section 6724{a} and paragraph (a}{1) 
of § 301.6724—1T for waiver of the 
penalty for a failure that is due to 
reasonable cause. 

(2) Failures subject to the penalty. The 
failures to which section 6721(a) and 
paragraph (a)(1) of this section apply 
aoe 


(i) A failure to file an information 
return on or before the required filing 
date (“failure to timely file”), and 

(ii) A failure to include all of the 
information required to be shown on the 
return or the inclusion of incorrect 
information (‘failure to include correct 
information”). A failure to timely file 
includes a failure to file in the required 
manner, for example, on magnetic media 
or in other machine-readable form as 
provided under section 6011(e). 
However, no penalty is imposed under 
paragraph (a)(1) of this section solely by 
reason of any failure to comply with the 
requirements of section 6011{e)(2), 
except to the extent that such a failure 
occurs with respect to more than 250 
information returns. Filers who are 
required to file information returns on 
magnetic media and who file such 
information returns electronically are 
considered to have satisfied the 
magnetic media filing requirement. A 
failure to timely file an information 
return or a failure to include correct 
information on an information return 
includes a failure to include information 
in the correct format. For example, an 
error on a magnetic media submission to 
the Internal Revenue Service which 
prevents processing by the Internal 
Revenue Service may constitute a 
failure to timely file. However, if 
information is set forth on the wrong 
field of the magnetic media submission, 
such an error may constitute a failure to 
timely file or a failure to include correct 
information depending upon the extent 
of the failure. Except as provided in 
paragraph (c)(1) of this section, a failure 
to include correct information 
encompasses 4 failure to include the 
information required by applicable 
information reporting statutes or by any 
administrative pronouncements issued 
thereunder (such as regulations, revenue 
rulings, revenue procedures, or 
information reporting forms and form 
instructions). 

(b) Reduction in the penalty when a 
correction is made within specified 
periods—{1) Correction within 30 days. 
The penalty imposed under section 
6721(a) for a failure to timely file or for a 
failure to include correct information 
shall be $15 in lieu of $50 if the failure is 
corrected on or before the 30th day after 
the required filing date (‘within 30 
days”). The total amount imposed on a 
person for all failures during any 


calendar year that are corrected within 
30 days shall not exceed $75,000. 

(2) Correction after 30 days but on or 
before August 1. The penalty imposed 
under section 6721(a) for a failure to 
timely file or for a failure to include 
correct information shall be $30 in lieu 
of $50 if the failure is corrected after the 


30 day period described in paragraph 


(b}{1) of this section but on or before 
August 1 of the year in which the 
required filing date occurs (“after 30 
days but on or before August 1”). (See 
paragraph (b){6) of this section for 
exception to the provisions of this 
paragraph (b}{2) for returns that are not 
due on February 28.) The total amount 
imposed on a person for all failures 
during any calendar year corrected after 
30 days but on or before August 1 shall 
not exceed $150,000. 

(3) Required filing date defined. The 
term “required filing date” means the 
date prescribed for filing an information 
return with the Internal Revenue Service 
(or the Social Security Administration in 
the case of Forms W-2} determined with 
regard to any extension of time for 
filing. 

(4) Penalty amount for return with 
multiple failures. If a return is subject to 
a penalty for more than one failure, and 
the panaity amounts for each of the 
failures differ, the higher of the penalty 
amounts will be imposed. 

(5) Examples. The provisions of 
paragraphs (a) and (b) (1) through (4) of 
this section may be illustrated by the 
following examples. These examples 
below do not take into account any 
possible application of the de minimis 
exception under paragraph (d) of this 
section, the lower small business 
limitations under paragraph (e) of this 
section, the penalty for intentional 
disregard under paragraph (f) of this 
section, or the reasonable cause waiver 
under paragraph (a) of § 301.6724—1T: 

Example 1. Corporation R fails to timely 
file 11,000 Forms 1099-MISC {relating to 
miscellaneous income) for the 1990 calendar 
year. Five thousand of these returns are filed 
with correct information within 30 days, and 
6,000 after 30 days but on or before August 1. 
For the same year R fails to timely file 400 
Forms 1099-INT {relating to payments of 
interest) which R eventually files on 
September 28, 1991, after the period for 
reduction of the penalty has elapsed. R is 
subject to a penalty of $20,000 for the 400 
forms which were not filed by August 1 
($50 x 400= $20,000), $150,000 for the 6,000 
forms filed after 30 days ($30 x 8,000 = $189,000, 
limited to $150,000), and $75,000 for the 
5,000 forms filed within 30 days 
($15 5,000=$75,000), for a total penalty 
of $245,000. 

Example 2. Corporation T fails to file 6,000 
Forms 1099-MISC for the 1990 calendar year. 
T does not correct the failure by August 1, 
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1991. Therefore, T is subject to a penalty of 
$250,000, the maximum penalty under 
paragraph (a) of this section. Without the 
limitation of paragraph (a), T would be 
subject to a $300,000 penalty 

($50 x 6,000 = $300,000). 

Example 3. Corporation U timely files 300 
Forms 1099-MISC on paper for the 1990 
calendar year with correct information. 
Under section 6011{e}(2}{A) a person required 
to file at least 250 returns during a calendar 
year must file those returns on magnetic 
media. However, U does not correctly file 
these returns on magnetic media by August 1, 
1991. The failure to do so is subject to a 
penalty for a failure to timely file under 
paragraph (a}(2) of this section. However, 
pursuant to section 6724{c) and paragraph 
(a)(2) of this section, the penalty for a failure 
to timely file on magnetic media applies only 
to the extent the number of returns exceeds 
250. As U was required to file 300 returns on 
magnetic media, U is subject to a penalty of 
$2,500 for 50 returns ($50 x 50=$2,500). 

Example 4. Corporation V files 300 Forms 
1099-MISC on paper for the 1990 calendar 
year. The forms were filed on March 15, 1991, 
rather than on the required filing date of 
February 28, 1991. Under section 6011{e)(2){A) 
a person required to file at least 250 returns 
during a calendar year must file those returns 
on magnetic media. V does not correctly file 
these returns on magnetic media by August 1, 
1991. V is subject to a penalty of $3,750 for 
filing 250 of the returns late ($15 x 250) and 
$2,500 for failing to file 50 returns on 
magnetic media ($50 x 50) for a total penalty 
of $6,250. 


(6) Application to returns not due on 
February 28. For returns that are not due 
on February 28 (for example, Forms 8300 
reporting certain cash payments of 
$10,000 or more), if the failure is 
corrected within 30 days, the penalty is 
$15. If the failure is corrected after 30 
days the penalty is $50 rather than $30. 
There is no period during which the 
penalty is reduced to $30 under 
paragraph (b}{2) of this section. 

(c) Exceptions for inconsequential 
errors or omissions—{1) In general. An 
inconsequential error or omission is not 
considered a failure to include correct 
information. For purposes of this 
paragraph (c)(1), the term 
“inconsequential error and omission” 
means any failure that does not prevent 
or hinder the Internal Revenue Service 
from processing the return, from 
correlating the information required to 
be shown on the return with the 
information shown on the payee’s tax 
return, or from otherwise putting the 
retura to its intended use. See paragraph 
(g)(5) of this section for the definition of 
“payee.” 

(2) Errors and omissions that are 
never inconsequential. Errors and 
omissions relating to the following are 
never inconsequential: 

(i) A taxpayer identification number; 
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(ii) A surname of a payee (i.e., the 
person required to receive a copy of the 
information set forth on an information 
return); and 

(iii) Any monetary amounts. The 
Internal Revenue Service may, by 
administrative pronouncementt, specify 
other types of errors or omissions that 
are never inconsequential. 

(3) Examples. The provisions of this 
paragraph (c) may be illustrated by the 
following examples which do not take 
into account any possible application of 
the penalty for intentional disregard 
under paragraph (f) of this section or the 
reasonable cause waiver under 
paragraph (a) of § 301.6724-1T: 


Example 1. A person files a Form 1099- 
MISC (relating to miscellaneous income) with 
the Internal Revenue Service. The Form 1099- 
MISC is complete and correct except that the 
word “street” is misspelled in the payee’s 
address. The error does not prevent or hinder 
the Internal Revenue Service from processing 
the return, from correlating the information 
required to be shown on the return with the 
information shown on the payee’s tax return, 
or from otherwise putting the return to its 
intended use. Therefore, no penalty is 
imposed under paragraph (a) of this section. 

Example 2. A person files a Form 1099- 
MISC with the Internal Revenue Service..The 
Form 1099-MISC is complete and correct 
except the return includes as part of the 
address “Lake Avenue, Kansas City, Kansas 
64109,” while the payee's correct address is 
“Lake Avenue, Kansas City, Missouri 64109.” 
This error prevents the Internal Revenue 
Service from correlating the information 
required to be shown on the return with the 
information shown on the payee’s tax return. 
Therefore, a penalty is imposed under 
paragraph (a) of this section. 

Example 3. A person files a Form 1099- 
MISC with the Internal Revenue Service. The 
Form 1099-MISC is complete and correct 
except that the payee’s first name, William, is 
misspelled as “Willaim.” The error does not 
prevent or hinder the Internal Revenue 
Service from processing the return, from 
correlating the information required to be 
shown on the return with the information 
shown on the payee’s tax return, or from 
otherwise putting the return to its intended 
use. See paragraph (c)(2) of this section. 
Therefore, no penalty is imposed under 
paragraph (a) of this section. 

Example 4. A person files a Form 1099- 
MISC with the Interna) Revenue Service. The 
Form 1099-MISC is complete and correct 
except that the payee’s name, “John Doe,” is 
misspelled as “John Ode.” Under paragraph 
(c}(2) of this section, supplying an incorrect 
surname for a payee is never considered an 
inconsequential error. Therefore, a penalty is 
imposed under paragraph (a) of this section. 

(d) Exception for a de minimis 
number of failures—({1) Requirements. 
‘The penalty under paragraph [a) of this 
section is not imposed for a de minimis 
number of failures to include correct 
information if the filer corrects such 
failures on or before August 1 of the 


year in which the required filing date 
occurs. (See paragraph (d)(4) of this 
section for nonapplication of the 
provisions of this paragraph (d)(1) to 
returns that are not due on February 28.) 

(2) Calculation of the de minimis 
exception. The number of returns to 
which the de minimis exception applies 
for any calendar year shall not exceed 
the greater of 10 or one-half of 1 percent 
of the total number of all information 
returns the filer is required to file during 
the year. If the number of returns on 
which the filer fails to include correct 
information exceeds the number of 
returns to which the de minimis 
exception applies, the de minimis 
exception applies to those returns which 
will afford the filer the greatest 
reduction in penalty. The de minimis 
exception applies to failures to include 
correct information that exist after the 
application (if any) of the waiver for 
reasonable cause under section 6724({a) 
and § 301.6724-1T. Returns to which the 
de minimis exception applies are treated 
as having been originally filed with 
correct information. 

(3) Examples. The provisions of this 
paragraph (d) may be illustrated by the 
following examples. In each of the 
examples, the failures to file and to 
include correct information are subject 
to penalty under paragraph (a) of this 
section, and paragraph (f) of this section 
does not apply. 


Example 1. Corporation T timely files 
10,000 Forms 1099-INT (relating to payments 
of interest) for 1990 by February 28, 1991. The 
10,000 returns are all the information returns 
that T is required to file for the 1990 calendar 
year. Of the returns filed, 70 contained 
incorrect information. T corrects the failures 
on July 12, 1991. No penaity is imposed for 50 
of the failures {i.e., the greater of 10 or .005 X 
10,000=50) even though the total failures, 70, 
exceed the number for which the de minimis 
exception may apply. The $30 penalty under 
paragraph (b)(1) of this section is imposed, in 
lieu of $50, for the remaining 20 failures, 
which were corrected after 30 days but on or. 
before August 1, resulting in a total penalty of 
$600 ($30 x 20=$600). 

Example 2. Corporation U timely files 9,500 
Forms 1099-INT for 1990 by February 28, 
1991, the required filing date. U also files 500 
Forms 1099-INT for 1990 on August 30, 1991, 
after the required filing date. The 10,000 
returns are a)) the information returns that U 
is required to file for the 1990 calendar year. 
The calculation of the de minimis exception 
is based on the 10,000 returns required to be 
filed for the 1990 calendar year even though 
500 of such returns were not filed timely. 
Therefore, the number of failures for which 
the de minimis exception applies is 50. 

Example 3. Corporation V timely files 9,950 
Forms 1099-INT for 1990 by February 28, 
1991. However, V fails to timely file 50 of its 
Forms 1099-INT. The 10,000 returns are a)) 
the information returns that V is required to 
file for the calendar year. Upon discovering 
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the error, V files the 50 returns on March 12, 
1991. The 50 returns are complete and correct 
except that V fails to include the taxpayer 
identification numbers of the payees on the 
returns. V files corrected returns on August 1. 
Absent application of the de minimis 
exception, the penalty imposed for the failure 
to include correct information would be . 
$1,500 ($30 x 50=$1,500). Because the 
incorrect returns are corrected on August 1, 
the 50 forms are treated under the de minimis 
exception as originally filed with correct 
information, and therefore no penalty is 
imposed under paragraph (a) of this section 
for the failure to include correct information. 
The penalty under paragraph (a) of this 


- section is imposed, however, for the failure to 


timely file the 50 returns. Therefore, a penalty 
of $750 ($15 x 50=$750) is imposed. 

Example 4. Corporation W files 100 Forms 
1099—DIV on a timely basis, and an 
additional 50 Forms 1099-DIV late, but within 
30 days of February 28. These are all the 
information returns that W was required to 
file. W discovers errors on 10 of the returns 
which were timely filed, and on 5 of the 
returns which were filed late. W corrects all 
the errors on August 1. The de minimis 
exception applies to 10 of the corrected 
returns. The exception will be allocated to 
the 10 returns which were timely filed with 
incorrect information, because that allocation 
is most favorable to W (i.e., applying the - 
exception to a return filed late with incorrect 
information would save W $15, by reducing 
the penalty on that return from $30 to $15, but 
applying the exception to a return filed timely 
would save W $30, by reducing the penalty 
on that return from $30 to nothing). 


(4) Nonapplication to returns not due 
on February 28. The exception for a de 
minimis number of failures provided in 
paragraph (d)(1) of this section does not 
apply to returns that are not due on 
February 28 (for example, Forms 8300 
reporting certain cash payments of 
$10,000 or more). 

(e) Lower limitations on the $250,000 
maximum penalty amount with respect 
to persons with gross recepts of not 
more than $5,000,000—{1) In general. If a 
person meets the gross receipts test (as 
defined in paragraph (e)(2) of this 
section) for any calendar year, the total 
amount of the penalty imposed on such 
person for all failures described in 
section 6721(a)(2) and paragraph (a)(2) 
of this section during such calendar year 
shall not exceed $100,000. The total 
amount of the penalty imposed under 
paragraph (b)(1) of this section for — 
failures corrected within 30 days sha)) 
not exceed $25,000 for such calendar 
year. The total amount of the penalty 
imposed under paragraph (b)(2) of this 
section for failures corrected after 30 
days but on or before August 1 sha)) not 
exceed $50,000 for such calendar year. 

{2) Gross receipts test. A person meets 
the gross receipts test for any calendar 


year if the average annual gross receipts 
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for such person for the 3 most recent 
taxable years ending before such 
calendar year do not exceed $5,000,000. 
For purposes of determining the amount 
of gross receipts during the 3 most 
recent taxable years, the rules of section 
448(c) (2) and (3) shall apply. 

(f) Higher penalty for intentional 
disregard of requirement to timely file 
correct information returns—({1) 
Application of section 6721(e). If a 
failure is due to intentional disregard of 
the requirement to timely file or to 
include correct information on a return 
as described in paragraph (g) of this 
section, the amount of the penalty 
imposed under paragraph (a) of this 
section shall be determined under 
paragraph (f)(4) of this section. 

(2) Meaning of “intentional 
disregard”. A failure is due to 
intentional disregard if it is knowing or 
willful— 

(i) Failure to timely file, or 

(ii) Failure to include correct 
information. Whether a person 
knowingly or willfully fails to timely file 
or fails to include correct information is 
determined on the basis of all the facts 
and circumstances in the particular 
case. 

(3) Facts and circumstances 
considered. The facts and circumstances 
that are considered in determining 
whether a failure to due to intentional 
disregard include— 

(i) Whether the failure to timely file or 
the failure to include correct information 
is part of a pattern of conduct by the 
person who filed the return of 
repeatedly failing to timely file or 
repeatedly failing to include correct 
information; 

(ii) Whether correction was promptly 
made upon discovery of the failure; and 

(iii) Whether the filer corrects a 
failure to file or a failure to include 
correct information within 30 days after 
the date of any written request from the 
Internal Revenue Service to file or to 
correct. 

(4) Amount of the penalty. If one or 
more failures to timely file or to include 
correct information are due to 
intentional disregard of the requirement 
to timely file or to include correct 
information, then, with respect to each 
such failure— 

(i) Paragraphs (b), (d), and (e) of this 
section shall not apply; 

(ii) The penalty:imposed under 
paragraph (a) of this section shall be 
$100 or, if greater— 

(A) In the case of a return other than a 
return required under section 6045(a), 
6041A(b), 8050H, 60501 (for amounts 
received after November 5, 1990), 6050], 
6050K, or 6050L, 10 percent of the 


aggregate dollar amount of the items 
required to be reported correctly, 

(B) In the case of a return required to . 
be filed by section 6045(a), 6050K; or © 
6050L, 5 percent of the aggregate dollar 
amount of the items required to be 
reported correctly, or ; 

(C) In the case of a return required to 
be filed under section 60501(a) with 
respect to amounts received after 
November 5, 1990, for any transaction 
(or related transactions), the greater of 
$25,000 or the amount of cash (within 
the meaning of section 60501(d)) 
received in such transaction to the 
extent the amount of such cash does not 
exceed $100,000; and 

(iii) In the case of any penalty 
determined under this paragraph (f}— 

(A) The $250,000 limitation (or 
$100,000 for persons with gross receipts 
of not more than $5,000,000) under 
paragraph (a) of this section shali not 
apply, and 

(B) Such penalty shall not be taken 
into account in applying the $250,000 
limitation (or any similar limitation 
under paragraph (b) of this section) to 
penalties not determined under this 
paragraph (f). 

(5) Computation of the penalty; 
aggregate dollar amount of the items 
required to be reported correctly. The 
aggregate dollar amount used in 
computing the penalty under this 
paragraph (f) is the amount which is not 
reported or is reported incorrectly. If the 
intentional disregard relates to a dollar 
amount, the statutory percentage is 
applied to the difference between the 
dollar amount reported and the amount 
required to be reported correctly. If the 
intentional! disregard relates to any 
other item on the return, the statutory 
percentage is applied to the aggregate 
amount of items required to be reported 
correctly. In determining such.amount 
the same item shall be counted only 
once. For example, if a filer willfully 
fails to file a Form 1099-INT on which 
$800 of interest and $160 of Federal 
income tax withheld (ie., backup 
withholding) is required to be reported, 
only the $800 amount is taken into 
account in computing the penalty. 

(6) Examples. The provisions of this 
paragraph (f) may be illustrated by the 
following examples: 

Example 1. Automobile dealer P receives 
$55,000 from an individual for the purchase of 
an automobile in a transaction subject to 
reporting under section 60501. The individual 
presents documents to P that identify him as 


“John Doe.” However, P completes the Form 
8300 (relating to cash received ina trade or 
business) and reflects the name of a cartoon 
character as the payor. Because P knew at 
the time of filing the Form 8300 that the 
payor’s name was not the name of the 
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cartoon character, he willfully failed to 
include correct informaticn as described 
under paragraph (f)(2) of this section. 
Therefore, the penalty under paragraph (f)(4) 
of this section is imposed for the intentional 
disregard of the requirement to include 
correct information. The amount used in 
computing the penalty under paragraph (f}(5) 
of this section is $55,000 (i.e., the amount 
required to be reported on the return with 
respect to which the payee is not correctly 
identified). The amount ofthe penalty 
determined under paragraph (f)(4)(ii)(C) of 
this section is $55,000 (i.e., the greater of 
$25,000 or the amount of cash received in the 
transaction up to $100,000). 

Example 2. Individual B contacts his agent, 
F, to act as his intermediary in the purchase 
of an automobile. B gives F $20,000 and 
requests F to purchase the automobile in F's 
name, which F does. F prepares the Form 
8300 as required under section 60501, but in 
the area designated for the name of the 
payor, F writes “confidential.” Because F 
knew at the time the return was filed that it 
contained incomplete information, the 
penalty under paragraph (f)(4) of this section 
is imposed for the intentional disregard of the 
requirement to include correct information. 
The amount used in computing the penalty 
under paragraph (f)(4) as determined under 
paragraph (f)(5) of this section is $20,000 (i.e., 
the amount required to be reported on the 
return with respect to which the payee is not 
correctly identified). The amount of the 
penalty determined under paragraph 
(f)(4)(ii)(C) of this section is $25,000 (i.e., the 
greater of $25,000 or the amount of cash 
received in the transaction up to $100,000). 

Example 3. Corporation M deliberately 
does not include $5,000 of dividends on a 
Form 1099-DIV (relating to payments of 
dividends) on which a total of $200,000 
(including the $5,000 dividends) is required to 
be reported under section 6042(a). Because 
the failure was deliberate, Corporation M’s _ 
failure is due to intentional disregard of the 
requirement to include correct information. 
Accordingly, the amount of the penalty 
imposed under paragraph (a) is determined 
under paragraph (f)(4) of this section. 
Because the Form 1099-DIV is required to-be 
filed by section 6042(a), under paragraph 
(f)(4){ii)[A) the amount of the penalty with 
respect to such failure is 10 percent of the 
aggregate dollar amount of the items which 
were required to be but which were not 
reported correctly. Under paragraph (f)(5) of 
this section, $5,000 is the difference between 
the dollar amount reported and the amount 
required to be reported correctly. Therefore, 
the amount of the penalty is $500 
($5,000 x .10=$500). 

Example 4. Form 8027 requires certain large 
food and beverage establishments to report 
certain information with respect to tips. The 
form requires (among other things) that the 
establishment report its gross receipts from 
food and beverage operations. Establishment 
A, in intentiona) disregard of the information 
reporting requirement, reported gross receipts 
of $1,000,000, when the correct amount wae 
$1,500,000. The significance of the gross 
receipts reporting requirement is that section 


6053(c}(3)(A} requires an establishment to 





allocate as tips among its employees the 


excess of 8 percent of its gross receipts 

the aggregate amount reported by employees 
to the establishment as tips under section 
6053{a). A’s misstatement of its gross receipts 
caused A to show $80,000 on the Form 8027 
as 8 percent of its gross receipts, rather than 
the correct amount of $120,000. As correctly 
reported the amount of tips reported to it by 
employees under section 6053{a) as $80,000. 
Thus A reported the excess of 8 percent of its 
S188 Teceiple over Lips reported to it as zero, 
rather than as the correct amount of $40,000. 
The requirement of reporting gross receipts is 
considered merely a step in a 
of the excess of 8 percent of gross receipts 


over tips reported to A under section 6053(a}, 
so that the penalty for intentional disregard 
will be $4,000 {i.e., 10 percent of the 
Aifference between the $40,000 required to be 
reported as the excess of 8 percent of gross 
receipts over tips reported under section 
bOESIa), and the zero amount actua)ly 
reported). 


(x) Definitions—{1) Information 
return. For purposes of this section the 
term “information return” means any 
statement described in paragraph (g){2), 
any return described in paragraph (g){3), 
and any other }iems described in 
paragraph (g}(4). 

(2\ Statements. The statements subject 
to this section are the statements 
required by— 

[i) Section 6041 [a) or (b) [relating to 
certain information at source}, 

(ii) Section 6042(a\(1} (relating to 
payments of dividends), 

(iii) Section 6044(a)(1) (relating to 
payments of patronage dividends), 

(iv] Section 6049{a} (relating to 
payments of interest}, 

(v) Section 6050A[a) [relating to 
reporting requirements of certain fishing 
boat operators), 

(vi] Section 6050N(a] (relating to 
payments of royalties), or 

(vii) Section 6051(d) (relating to 
information returns with respect to 
income tax withheld). 

(3) Returns. The returns subject to this 
section are the returns required by— 

li) Section 6041A (a) or (b) (relating to 
returns of direct sellers}, 

(ii) Section 6045 (a) or (d) (relating to 
returns of brokers), 

{ii) Section BD50H] a) {relating to 
mortgage interest received in trade or 
business from individuals}, 

fiv) Section 6050I{a) (relating to cash 
received in trade or business), 

[v) Section 6050}[a) [relating to 
foreclosures and abandonments of 
security}, 

{vi} Section 6050K{a) (relating to 
exchanges of certain partnership 
interests), 

(vii) Section 6050L{a} (relating to 
returns relating to certain dispositions of 
donated property), 


(viii) Section BD52{a) trelating | to 
reporting payment of wages in the form 
of group-life insurance}, 

(ix} Section 6053{c){1) (relating to 
reporting with respect to certain tips), 

{x) Section 1080{b) {relating to 
reporting requirements of transferors 
and transferees in certain asset 
acquisitions), or 

(xi) Subparagraph (A) or (C) of 
subsection }c)4), or subsection fe), of 
section 4093 (relating to information 
reporting with respect to tax on diesel 
and aviation fuels). 

(4) Other items. The term “information 
return” aso ine)udes any form, 
statement, or schedule required to be 
filed with the Internal Revenue Service 
with respect to any amount from which 
tax is required to be deducted and 
withhe)d under chapter 3 of the Code [or 
from which tax would be required to be 
80 deducted and withheld but for an 
exemption under the Code or any treaty 


obligation of the United States). 


(5) Payee. For purposes of section 
6721 the term “payee” means any person 
whose name is required to be set forth 
on a return by the er of the return 
as defined in section 6724(d)(1}. 

(6) Filer. For purposes of this section 
the term “filer” means a person who is 
required to file an information return as 
defined in paragraph (g)(1), (2), and (3) 
of this section. Thus, the term “filer” 
does not ordinarily include a transfer 
agent or paying agent of the filer. 


payee statements 

[a) Imposition of penalty—{1) Cenera) 
rule. A penalty of $50 is imposed for 
each payee statement (as defined in 
section 6724{d)(2)) with respect to which 
a failure (as defined in section 6722(a) 
and paragraph [a)(2) of this section) 
occurs. No more than one penalty will 
be imposed under this paragraph {a} 
with respect to a single payee statement 
even though there may be more one 
failure with respect to such statement. 
The total amount imposed on any 
person for all failures during any 
calendar year with respect to all payee 
statements shall not exceed $100,000. 
For composite payee statements, the 
penalty shall apply as though the 
required information were furnished on 
separate statements. See section 6722(c) 
and paragraph (c) of this section for 
higher penalties when a failure is due to 


§ 301.6722-1T Failure to furnish correct 
(temporary). 


intentional disregard of the requirement — 


to timely furnish correct payee 
statements. See section 6724(a) and 
paragraph (a}{1} of § 301.6724—1T for a 
waiver of the penalty for a failure that is 
due to reasonable cause. 

(2) Failures subject to the penalty. The 
failures to which section 6722(a) and 


Federal Register { Vol. 56, No. 35 { Thursday, February 21, 1991 / Rules and Regulations 


paragraph {a)(1) of this section apply 
(i) A failure to furnish a payee 


statement on or before the prescribed 
date therefor to the person to whom 
such statement is required to be ~ 
furnished (‘failure to timely furnish”}, 
and 

(ii) A failure to include all of the 
information required to be shown on 4 
payee statement or the inclusion of 
incorrect information (“failure to include 
correct information"). A failure to timely 
furnish includes a failure to furnish a 
written statement to the payee in a 
statement mailing as required under 
sections 6042(c), 6044{e), 6049{c), and 
BDSON([b), as wel) as a failure to furnish 
the statement on a form acceptable to 
the Internal Revenue Service. Except as 
provided in paragraph f(b) of this section, 
a failure to include correct information 
encompasses a failure to include the 
information required by applicable 


information reporting statutes or by any 


administrative pronouncements issued 
thereunder (such as regulations, revenue 
rulings, revenue procedures, or 
information reporting forms). 

{b) Exception for inconseguentia] 
errors or omissions—(1)} In general. An 
inconsequential error or omission is not 
considered a failure to include correct 
information. For purposes of this 
paragraph fb), the term “inconsequentia) 
error and omission” means any failure 
that cannot reasonably be expected to 
prevent or hinder the payee from timely 
receiving correct information and 
reporting it on his or her return or from 
otherwise putting the statement to its 
intended use. 

(2) Errors and omissions that are 
never inconsequential. Errors and 
omissions relating to the following are 
never inconsequential: 

(i) A dollar amount, 

fii) An address of a payee [/.e., the 
person required to receive a copy of the 
information set forth on an information 
return}, 

(iii) The appropriate form for the 
information provided [(4e., whether or 
not the form is an acceptable substitute 


for an official form of the Internal 
Revenue Service}, a 


{iv) The manner of furnishing a 
statement required under section 
6042(c), 6044(e), 6049(e), and 6050N(b). 
The Internal Revenue Service may, be 
administrative pronouncement, specify 
other types of errors or omissions that 
are never inconsequential. 

(3) Examples. The provisions of this 
paragraph (b) may be illustrated by the 
following examples which do not take 
into account any possible application of 
the penalty for intentional disregard 
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under paragraph (c} of this section or the 
seasonable cause waivei under 
paragraph (a) of § 301.6724-1T: 

Example 1. A payor furnishes a statement 
with respect to a Form 1099—MISC (relating to 
miscellaneous income}. The payee statement 
is complete and correct, except the word 
“boulevard” is misspelled in the payee’s 
address. The error cannot reasonably be 
expected to prevent or hinder the payee from 
timely receiving correct information and 
reporting it on his or her tax return or from 
otherwise putting the statement to its 
intended use. Therefore, no penalty is 
imposed under paragraph (a) of this section. 

Example 2. Assume the same facts as in 
Example 1, except that the only error on the 


payee statement is that the payee’s street 
address, 48621 Grant Boulevard, is reported 


incorrectly as 8421 Grant Boulevard. A 
penalty is imposed under paragraph (a) of 
this section with respect to the payee 
statement because the error can reasonably 
be expected to prevent or hinder the payee 
from timely receiving correct information and 


reporting it on his or her tax return or from 
otherwise putting the statement to its 
intended use. 


(c) Higher penalty for intentional 
disregard of requirement to timely 
furnish correct payee statements—(1) 
Application of section 6722(c). If a 
failure is due to intentional disregard of 
the requirement to timely furnish correct 
payee statements, the amount of the 
penalty shall be determined under 
paragraph (c)}(2) of this section. Whether 
8 failure is due to intentional disregard 
of the requirement to timely furnish 
correct payee statements is based upon 
the facts and circumstances surrounding 
the failure. The facts and circumstances 
considered include those under 
§ 301.6721-1T[(f), which shall apply in 
determining whether a failure under this 
section is due to intentional disregard. 

(2) Amount of the penalty. If one or 
more failures under paragraph (a) of this 
section are due ito intentional disregard 
of the requirement to timely furnish 
payee statements or of the requirement 
to include correct information, then, 
with respect to each such failure— 

(i) The penalty imposed under 
paragraph (a) shall be $100 or, if 
greater— 

(A) In the case of a payee statement 
other than a statement required under 
section 6045(b), 6041A[(e) (in respect of a 
return required under section 6041A(b)), 
6050H(d), 6050}(e), 6050K(b), or 6050L{c), 
10 percent of the aggregate dollar 
amount of the items required to be 
reported correctly, or 

(B) In the case of a payee statement 
required under section 6045(b), 6050K(b), 
or 6050L(c), 5 percent of the aggregate 
dollar amount of the items required to 
be reported correctly, and 

(ii) In the case of any penalty 
determined under this paragraph (c)(2)— 


(A) The $100,000 limitation under 
paragraph (a) of this section shall not 
apply, and 

(B) Such penalty shall not be taken 
into account in applying the $100,000 
limitation to penalties not determined 
under this paragraph (c)(2). 

(3) Computation of the penalty; 
aggregate dollar amount of items 
required to be shown correctly. The 
ageregate dollar amount used in 
computing the penalty under this 
paragraph (c) is the amount that is not 
reported or is reported incorrectly. If the 
intentional disregard relates to a dollar 
amount, the statutory percentage is 
applied to the difference between the 
dollar amount reported and the amount 
required to be reported correctly. If the 
intentional disregard relates to any 
other item on the return, the statutory 
percentage is applied to the aggregate 
amount of items required to be reported 
correctly. In determining such amount 
the same item shall be counted only 


once. For example, if a filer willfully 
fails to furnish a Form 1099-INT on 


which $800 of interest and $160 of 
Federal income tax withheld (ie., 
backup withholding) is required to be 
shown, only the $800 amount is taken 
into account in computing the penalty. 

{d) Definitions—{1) Payee. See 
§ 301.6721-1T(g}(4} for the definition of 
“D ay ee.” 

(2) Payee statement. The term “payee 
statement” means any statement 
required to be furnished under— 

(i) Section 6031 (b) or (c), 6034A, or 
8037(b) (relating to statements furnished 
by certain pass-thru entities), 

(ii) Section 6039(a) (relating to 
information required in connection with 
certain options), 

(iii) Section 6041(d) (relating to 
information at source}, 

(iv) Section 6041A(e} (relating to 
returns regarding payments of 
remuneration for services and direct 
sales), 

(v}) Section 6042(c) (relating to returns 
regarding payments of dividends and 
corporate earnings and profits), 

(vi} Section 6044(e) (relating to returns 
regarding payments of patronage 
dividends), 

{vii) Section 6045 {b) or (d) {relating to 
returns of brokers}, 

(viii) Section 6049(c) (relating to 
returns regarding payments of interest), 

(ix) Section 6050A(b) (relating to 
reporting requirements of certain fishing 
boat operators), 

(x) Section 6050H(d) (relating to 
returns relating to mortgage interest 
received in trade or business from 
individuals), 


6977 
{xi} Section 6050I(e) (relating to 


returns relating to cash received in trade 
or business), 

(xii) Section 6050J(e) (relating to 
returns relating to foreclosures and 
abandonments of security), 

(xiii) Section 6050K(b) (relating to 
returns relating to exchanges of certain 
partnership interests), 

(xiv) Section 6050L(c) (relating to 
returns relating to certain dispositions of 
donated property}, 

{xv) Section BO50N(b) {relating to 
returns regarding payments of royalties), 

(xvi) Section 6051 (relating to receipts 
for employees), 

(xvii) Section 6052(b) (relating to 
returns regarding payment of wages in 
the form of group-term life insurance), 


{xviii) Section 6053 {b) or {c) {relating 
to reports of tips), and 

(xix) Section 4093(c)(4}(B) (relating to 
certain purchasers of diesel and aviation 


fuels). 


(3) Other items. The term “payee 
statement” also includes any form, 


statement, or schedule required to be 
furnished to the recipient of any amount 
from which tax is required to be 
deducted and withheld under chapter 3 
of the Code (or from which tax would be 


required to be so deducted and withheld 


but for an exemption under the Code or 


any treaty obligation of the United 
States). 


§ 301.6723-1T Failure to comply with 
other information reporting requirements 
(temporary). 


(a) Imposition of penalty—{1) General 
rule. A penalty of $50 is imposed for 


each failure to timely comply with a 
specified information reporting 
requirement (as defined in section 
6724(d)(3) and paragraph (b) of this 
section) or for each failure to include 
correct specified information. Multiple 
penalties are imposed with respect to a 
document with multiple failures. 
Nonetheless, no more than one penalty 
is imposed for each discrete failure 
regarding such document. The total 
amount imposed on any person for all 
failures during any calendar year with 


respect to all specified information 
reporting requirements shall not exceed 


$100,000. See section 6724(a) and 
paragraph (a} of § 301.6724-1T for the 
waiver of the penalty for a failure that is 
due to reasonable cause. 

(2) Failures subject to the penalty. The 
failures to which section 6723 and 
paragraph (a)(1) of this section apply 
are— 

(i) A failure to timely comply with a 
specified information reporting 
requirement on or before the date 
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prescribed therefor (‘failure to timely 
comply”), and 

(ii) A failure to include all the 
information required by a specified 
information reporting requirement or the 
inclusion of incorrect information 
(“failure to include correct 
information”). 

(3) Specified information reporting 
requirement defined. For purposes of 
section 6723 and this section, a 
“specified information reporting 
requirement” means— 

{i} The requirement to provide the 
notice under section 6050K(c)(1} 
(relating to the requirement that a 
transferor notify the partnership of an 
exchange of a partnership interest); 

{ii} Any requirement contained in the 
regulations under sectior 6109 that a 
person— 

(A) Include his or her taxpayer 
identification number (“TIN”) on any 
return, statement, or other document 
(other than an information return or 
payee statement), 

(B) Include on any return, statement, 
or other document (other than an 
information return or payee statement) 
made with respect to another person the 
TIN of such person, or 

(C} Furnish his or her TIN to another 
person; 

{iii} Any requirement contained in the 
regulations under section 215 that a 
person— 

(A) Furnish his or her TIN to another 
person, or 

(B) Include on his or her return the 
TIN of another person; and 

{iv} The requirement under section 
6109{e} that a person include the TIN of 
any dependent on his or her return. 

(b) Examples. The provisions of 
paragraph (a) of this section may be 
illustrated by the following examples 
which do not take into account the 
reasonable cause waiver under section 
6724{a)} and paragraph {a){1) of 
§ 301.6724-1T. 

Example 1. Individual A, who has two 
dependents ages 7 and 9, files his 1990 Form 
1040 in 1991. The Form 1040 requires him to 
provide the TINs of his two dependents. A 
fails to provide these TINs on his Form 1040 
and hence fails to timely comply with a 
specified information reporting requirement 
under paragraph (a)}{2) of this section. 
Therefore, a $50 penalty under paragraph (a) 
of this section is imposed on A for each of the 
two failures, for a total penalty of $100. 

Example 2. In 1991 Individual B opens with 
Bank X an account which pays reportable 
interest under section 6049. When B opens 
the account, Bank X requests that B provide 
his TIN on a Foim W-9. B does not provide 
his TIN as required by § 301.6109-1{b}. As a 
result B fails to timely comply with the 
specified information reporting requirement 
under paragraph (a) of this section for 


furnishing his TIN to another person. 
Therefore, a $50 penalty is imposed on B 
under paragraph (a) of this section for the 
failure. See section 6721{a) for the penalty to 
which X may be subject if X files a Form 
1099-INT (relating to payments of interest) 
for calendar year 1991 without B’s TIN. See 
section 3406(a)(1){A) which requires X to 
impose backup withholding on reportable 
payments of interest to B’s account. 

Example 3. in 1991 Individual C is a 
nonresident alien with an account inside the 
U.S. with Bank Z. The account pays interest 
that would be reportable under section 6049 
but for the fact that it is paid to a nonresident 
alien. Under section 6109 and § 301.6109-1(b}, 
Bank Z is required to request the TIN from C. 
C claims that he is a nonresident alien and 
that his account is not subject to information 
reporting under section 6049. Because of this, 
C contends he is not required to provide any 
TIN information. As a result of this 
discussion, Bank Z then requests C to provide 
it with a Form W-8 in order for C to certify 
that he is a nonresident alien which C fails to 
do. C fails to timely comply with a specified 
information reporting requirement under 
paragraph (a) of this section to furnish his 
TIN to another person. Therefore, a penalty is 
imposed on C under paragraph (a) of this 
section for the failure. See section 6721{a) for 
the penalty that may be imposed on Z if Z 
files a Form 1099-INT for calendar year 1991 
without C’s TIN. See section 3406{a}{1)(A} 
under which Z is required to impose backup 
withholding on reportable payment of 
interest te C’s account. 

Example 4. In 1991 Partnership D opens 
with Bank Y an account which pays 
reportable interest under section 6049. When 
D opens the account, Y requests the 
partnership's employer identification number 
(EIN) on a Form W-9 as required under 
§ 301.6109-1(b). The partnership provides its 
EIN on the Form W-49. The Internal Revenue 
Service later notifies Y that D’s EIN is 
incorrect as defined under section 3406 and 
§ 35a.3406—1(a){7). D fails to timely comply 
with a specified reporting requirement under 
paragraph (a} of this section of furnishing its 
EIN to another person. Therefore, a penalty is 
imposed on D under paragraph (a) of this 
section for the failure. See section 6721{a) for 
the penalty to which Y may be subject if ¥ 
files a Form 1099-INT for calendar year 1991 
without D’s correct EIN. See section 
3406fa){1)(B} which requires Y to impose 
backup withholding on reportable payments 
of interest to B’s account when the Internal 
Revenue Service or a broker has notified Y 
that the EIN is incorrect. 


§301.6724-1T Reasonable cause 
(temporary) 

(a) Waiver of the penalty—{1) 
General rule. The penalty for a failure 
relating to an information reporting 
requirement (as defined in paragraph {j) 
of this section} is waived if the failure is 
due to reasonable cause and not willful 
neglect. 

(2) Reasonable cause defined. The 
penalty is waived for reasonable cause 
only if the filer establishes that either— 
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(i) There are significant mitigating 
factors for the failure, as described in 
paragraph (b) of this section; or 

(ii) The failure arose from events 
beyond the filer’s control 
(“impediment”), as described in 
paragraph (c} of this section. 

Moreover, the filer must establish that 
the filer acted in a responsible manner, 
as described in paragraph {d) of this 
section, both before and after the failure 
occurred. Thus, if the filer establishes 
that there are significant mitigating 
factors for a failure but is unable to 
establish that the filer acted in a 
responsible manner, the mitigating 
factors will not be sufficient for a 
waiver of the penalty. Similarly, if the 
filer establishes that a failure arose from 
an impediment but is unable to establish 
that the filer acted in a responsible 
manner, the impediment will not be 
sufficient for a waiver of the penalty. 
See paragraph (g) of this section for the 
reasonable cause safe harbor for 
persons who exercise due diligence. 

(b) Significant mitigating factors. In 
order to establish reasonable cause 
under this paragraph (b), the filer must 
satisfy paragraph (d) of this section and 
must show that there are significant 
mitigating factors for the failure. The 
mitigating factors include but are not 
limited to: 

(1) The fact that prior to the failure the 
filer was never required to file the 
particular type of return or furnish the 
particular type of statement with respect 
to which the failure occurred, or 

(2) The fact that the filer has an 
established history of complying with 
the information reporting requirement 
with respect to which the failure 
occurred. In determining whether the 
filer has such an established history, 
significant consideration is given to— 

(i) Whether the filer has incurred any 
penalties under § § 301.6721-1T, 
301.6722-1T, or 301.6723-1T in prior 

years (or under parallel provisions of 
prior law}, and 

(ii) If the filer has incurred such 
penalties in prior years, the extent of the 
filer’s success in lessening its error rate 
from year to year. 

(c) Events beyond the filer’s neteink 
(1) Jn general. in order to establish 
reasonable cause under this paragraph 
(c)(1), the filer must satisfy paragraph 
(d} of this section and must show that 
the failure was dne to events beyond the 
filer’s control. Events which are 
generally considered beyond the filer’s 
control include but are not limited to— 

(i) The unavailability of the relevent 
business records (as described in . 
paragraph (c}{2} of this section), 
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(ii) An undue economic hardship 
relating to filing on magnetic media (as 
described in paragraph {c)(3) of this 
section), 

(iii) Certain actions of the Internal 
Revenue Service (as described in 
paragraph (c){4) of this section), 

(iv) Certain actions of an agent (as 
described in paragraph (c)({5) of this 
section), and 

(v) Certain actions of the payee or 
other person providing necessary 
information with respect to the return or 
payee statement (as described in 
paragraph (c)(6) of this section). 

(2) Unavailability of the relevant 
business records. In order to establish 
reasonable cause under paragraph (c}(1) 
of this section due to the unavailability 
of the relevant business records, the 
filer’s business records must have been 
unavailable for at least a 2-week period 
prior to the due date of the required 
return (or the required date for 
furnishing the payee statement), and the 
unavailability must have been caused 
by a supervening event. A “supervening 
event” includes— 

(i) A fire or other casualty that 
damages or impairs the filer’s relevant 
business records or the filer’s system for 
processing and filing such records, 


(ii} A statutory or regulatory change 
that has a direct impact upon data 
processing and that is made so close to 
the time that the return for payee 


statement) is required that, for all 
practical purposes, the change cannot be 
complied with, or 

(iii) The unavoidable absence (e.g.,} 
due to death or serious illness} of the 
person with the sole responsibility for 
filing a return or furnishing a payee 
statement. 

(3) Undue economic hardship relating 
to filing on magnetic media. in order to 
establish reasonable cause under 
paragraph (c)(1) of this section due fo an 
undue economic hardship for filing on 
magnetic media, the filer must show that 
it failed to file on magnetic media 
because the filer lacked the necessary 
hardware. For purposes of this 
paragraph (c)(3), the filer will not be 
considered to have acted in a 
responsible manner under paragraph (d) 
of this section unless— 

(i) The filer attempted on a timely 
basis to contract out the magnetic media 
filing; 

(ii} Fhe cost of filing on magnetic 
media was prohibitive as determined at 
least 90 days before the due date of the 
returns; 

(iii) The cost was supported by a 
minimum of two cost estimates from 
unrelated parties; and 

{iv} The filer filed the returns on 
paper. Reasonable cause will not 


ordinarily be established under this 
paragraph {c)(3) if a filer received a 
reasonable cause waiver in any prior 
year under paragraph (c)(1} of this 
section due to an undue economic 
hardship relating to filing on magnetic 


(4) Actions of the Internal Revenue 
Service. In order to establish reasonable 
cause under paragraph (c)(1) of = 
section due to certain actions of 
Internal Revenue Service, a ‘ler me must 
show that the failure was due to the 
filer’s reasonable reliance on erroneous 
written information from the Internal 
Revenue Service. Reasonable reliance 
means that the filer relied in good faith 
on the information. The filer shall not be 
considered to have relied in good faith if 
the Internal Revenue Service was not 
aware of all the facts when it provided 
the information to the filer. To 
substantiate reasonable cause under 
this paragraph (c)(4), the filer must 
provide a copy of its request to, and of 
its written reply from, the Internal 
Revenue Service. 

(5) Actions of agent—imputed 
reasonable cause. In order to establish 
reasonable cause under paragraph (c){1) 
of this section due to actions of an 
agent, the filer must show the following: 

(i) The filer contracted with the agent 
to timely file correct returns or furnish 
correct payee statements with respect to 
which the failure occurred sufficiently in 
advance of the due date of the return or 
statement to permit timely filing of 
correct returns or payee statements, 

(ii) The filer exercised reasonable 
business practices in monitoring the 
agent's efforts to fulfill its obligations 
under the contract, and 

(iii) The agent satisfied one of the 
reasonable cause criteria set forth in 
paragraph (c}{2) through (6) of this 
section. 

(6} Actions of the payee or other 
person. In order to establish reasonable 
cause under paragraph (c)(1) of this 
section due to actions of the payee or 
other person providing ipformation with 
respect to the return or payee statement, 
the filer must show either- 

(i) That the failure resulted from the 
failure of the payee (or other person 
required to provide information 
necessary for the filer to comply with 
the information reporting requirements) 
to provide information to the filer, or 

(ii) That the failure resulted from 
incorrect information provided by the 
payee (or other person) upon which 
information the filer relied in good faith. 
To substantiate reasonable cause under 
this paragraph (c)(6), the filer must 
provide documentary evidence upon 
request of the Internal Revenue Service 


showing that the failure was attributable 
to the payee (or other person). See 
paragraph (d){2) of this section for 
special rules relating to the availability 
of a waiver where the filer’s failure is: 
attributable to actions of the payee 
described in paragraph (c){6)f{i) or (ii) of 
this section. 

(d} Responsible manner—{i) In 
general. Acting in a responsible manner 
means— 

(i) That the filer exercised reasonable 
care, which is that standard of care that 
a reasonably prudent person would use 
under the circumstances in the course of 
its business in determining its filing 
obligations and in handling account 
information such as account numbers 
and balances, and 

(ii) That the filer undertook significant 
steps to avoid or mitigate the failure, 
including, where applicable— 

(A) Requesting appropriate extensions 
of time to file, when practicable, in order 
to avoid the failure, 

(B) Attempting to prevent an 
impediment or a failure, if it was 
foreseeable, 

(C} Acting to remove an impediment; 
or the cause of a failure, once it 
occurred, and 

(D) Rectifying the failure promptly, if 
possible, once the impediment was 
removed or the failure was discovered. 
Ordinarily, a rectification is considered 
prompt if it occurs within 30 days after 
the date the impediment is removed or 
the failure is discovered. A failure may 
be rectified by filing or correcting the 
information return, furnishing or 
correcting the payee statement, or by 
providing or correcting the information 
to satisfy the specified information 
reporting requirement with respect to 
which the failure occurs. 

(2) Special rule for filers seeking a 
waiver pursuant to paragraph (c)(6) of 
this section. A filer seeking a waiver for 
reasonable cause pursuant to paragraph 
(c)(6) of this section with respect to a 
failure resulting from a missing or an 
incorrect TIN will be deemed to have 
acted in a responsible manner in 
compliance with this paragraph (d) only 
if the filer satisfies the requirements of 
paragraph (e) of this section (relating to 
missing TINs) or paragraph (f) of this 
section (relating to incorrect TINs), 
whichever is applicable. 

{e) Reasonable cause rules for 
missing taxpayer identification numbers 
(TINs}—{1) In general. A filer that is 
seeking a waiver for reasonable cause 
under paragraph (c){6} of this section 
will satisfy paragraph (d)(2) of this 
section with respect to establishing that 
a failure to include a TIN on an 
information return resulted from the 





failure of the payee to provide 
information to the filer (i.e., a missing 
TIN) only if the filer makes the initial 
and, if required, the annual solicitations 
described ir this paragraph (e) (required 
solicitations). For purposes of this 
section, a number is treated as a 
“missing TIN” if the number does not 
contain nine digits or includes one or 
more alpha characters. A solicitation 
means a request by the filer for the 
payee to furnish a correct TIN. See 
paragraph (e)(1)(vi)(A) for alternative 
solicitation requirements. See paragraph 
(g) of this section for the safe harbor due 
diligence rules. See paragraph (f) of this 
section for the rules for establishing 
reasonable cause for providing incorrect 
TINs on information returns. See 
paragraph (h) of this section for the rule 
applicable to failures with respect to 
information returns the due date for 
which (without regard to extensions) is 
after December 31, 1989, and on or 
before April 22, 1991. 

{i) Initial solicitation. An initial 
solicitation for a payee’s correct TIN 
must be made at the time an account is 
opened. The term “account” includes 
accounts, relationships, and other 
transactions. For purposes of this 
section, the initial solicitation 
requirement is deemed to have been met 
with respect to accounts opened after 
December 31, 1989, and on or before 
April 22, 1991. If the account is opened 
in person, the initial solicitation may be 
made by oral or written request, such as 
on an account creation document. If the 
account is opened by mail, telephone, or 
other electronic means, the TIN may be 
requested through such communications. 
If a TIN is not received as a result of an 
initial solicitation, the filer may be 
required to make additional solicitations 
(“annual solicitations”). 

(ii) First annual solicitation. Except as 
provided in paragraph (e)(1)(vi) of this 
section, a filer must undertake an 
annual solicitation if a TIN is not 
received as a result of an initial 
solicitation. The first annual solicitation 
must be made on or before the later of 
December 31 of the year in which the 
account is opened or 30 days after the 
account is opened (“annual solicitation 
period”). 

{iii) Second annual solicitation. If the 
TIN is not received as a result of the 
first annual solicitation, the filer must 
undertake a second annual solicitation. 
The second annual solicitation must be 
made after the expiration of the annual 
solicitation period and on or before 
December 31 of the year immediately 
succeeding the calendar year in which 
the account is opened. 

(iv) Additional requirements. After 
receiving @ TIN, a filer must include that 


TIN in its business records, file a return 
correcting the missing TIN, and reflect 
the TIN on any information returns 
thereafter filed. 

(v) Failures to which a solicitation 
relates. The initial and first annual 
solicitations relate to failures on returns 
filed for the year in which an account is 
opened, The second annual solicitation 
relates to failures on returns filed for the 
year immediately following the year in 
which an account is opened. 

(vi) Exceptions and limitations. (A) 
The solicitation requirements under this 
paragraph (e) do not apply to the extent 
an information reporting provision under 
which a return, as defined in paragraph 
(g) of § 301.6721-1T, is filed provides 
specific requirements relating to the 
manner or the period in which a TIN 
must be solicited. In that event, the 
requirements of this paragraph (e) will 
be satisfied only if the filer complies 
with the specific information reporting 
provision and the provisions of this 
paragraph (e) to the extent applicable. 
Also, see section 3406 which provides 
rules on the manner and time in which a 
TIN must be provided. 

(B) An annual solicitation is not 
required to be made for a year under 
this paragraph (e) with respect to an 
account if no payments are made to the 
account for such year or if no return as 
defined in paragraph (g) of § 3401.6721- 
1T is required to be filed for the account 
for the year. 

(C) If a filer fails to make one of the 
required solicitations under paragraph 
(e)(1)(i), (ii), and (iii) of this section, the 
filer may satisfy the requirements of this 
section by (1) making two consecutive 
annual solicitations in subsequent years 
(“make-up solicitations”), and (2) 
satisfying paragraph (e)(1){iv) of this 
section. If a filer fails to make the initial 
solicitation under paragraph (e)(1)(i) of 
this section, the make-up solicitations 
described in this paragraph (e)(1)(vi)(C) 
may be made in the years in which the 
first and second annual solicitations are 
required to be made; however, the 
penalty will apply with respect to the 
year in which the filer failed to make the 
initial solicitation. The penalty will 
apply to failures with respect to years 
for which a required solicitation is not 
made and to failures with respect to all 
subsequent years until the filer conducts 
its make-up solicitations. The penalty 
will not apply with respect to the year in 
which the first make-up solicitation is 
made (unless it is also the year in which 
the filer fails to make its initial 
solicitation) if the second make-up 
solicitation is made in the following 
year. 

(D) A financial institution is not 
required to make an annual solicitation 
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by mail on accounts with “stop-mail” or 
“hold-mail” instructions provided the 
filer furnishes the solicitation material to 
the payee in the same manner as it 
furnishes other mail. 

(E) A filer is not required to make 
annual solicitations on accounts with 
respect to which the filer undertook two 
consecutive annual mailings by 
December 31, 1989, under Q/A-56 of 
§ 35a.9999-1 of the Temporary 
Employment Tax Regulations under the 
Interest and Dividend Tax Compliance 
Act of 1983, as provided under section 
6676(b) (prior to its amendment by the 
Omnibus Budget Reconciliation Act of 
1989). 

(F) Except as provided in paragraph 
(e)(1)(vi)(A) and (C) of this section, no 
more than two annual solicitations are 
required under this paragraph (e) in 
order for a filer to establish reasonable 
cause. 

(2) Manner of making annual 
solicitations—by mail or telephone—{i) 
By mail. A mail solicitation must 
include— 

(A) A letter informing the payee that 
he or she must provide his or her TIN 
and that he or she is subject to a $50 
penalty under section 6723, imposed by 
the Internal Revenue Service, if he or 
she fails to furnish his or her TIN, 

(B) A Form W-9 or an acceptable 
substitute form on which the payee may 
provide the TIN, and 

(C) A return envelope for the payee to 
provide the TIN which may be, but is 
not required to be, postage prepaid. . 

(ii) By telephone. An annual 
solicitation may be made by telephone if 
the solicitation procedure is reasonably 
designed and carried out in a manner 
that is conducive to obtaining the TIN. 
An annual solicitation is made pursuant 
to this paragraph (e)(2)(ii) for a failure if 
the filer— 

(A) Completes a call to each person 
with a missing TIN and speaks to an 
adult member of the household, or to an 
officer of the business or the 


- organization, 


(B) Requests the TIN of the payee, 

(C) Informs the payee that he or she is 
subject to a $50 penalty under section 
6723, imposed by the Internal Revenue 
Service, if he or she fails to furnish his 
or her TIN, 

(D) Maintains contemporaneous 
records showing that the solicitation 
was properly made, and 

(E) Provides such contemporaneous 
records to the Internal Revenue Service 
upon request. . 

(f) Acting in a responsible manner— 
special rules for incorrect TINS—{1) In 
general. A filer that is seeking a waiver 
for reasonable cause under paragraph 
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(c)(6) of this section will satisfy 
paragraph (d){2) of this section with 
respect to establishing that a failure 
resulted from incorrect information 
provided by the payee or other person 
(i.e., inclusion of an incorrect TIN) on an 
information return only if the filer makes 
the initial and annual solicitations 
described in this paragraph (f). See 
paragraph (e){1) of this section for the 
definition of the term “solicitation.” See 
paragraph (f}{5){i) of this section for 
alternative solicitation requirements. 
See paragraph (g) of this section for the 
safe harbor due diligence rules. See 
paragraph (h) of this section for the rule 
applicable to failures with respect to 
information returns the due date for 
which (without regard to extensions) is 
after December 31, 1989, and on or 
before April 22, 1991. 

(i) Initial solicitation. An initial 
solicitation for a payee’s correct TIN 
must be made in accordance with 
paragraph (e}(1)(i} of this section. For 
purposes of this section, the initial 
solicitation requirement is deemed to 
have been met with respect to accounts 
opened after December 31, 1989, and on 
or before April 22, 1991. See the specific 
information reporting provisions with 
respect to which the return is filed and 
section 3406 which may provide special 
rules on the manner in which the TIN 
must be provided for certain types of 
payments. No additional solicitation is 
required after the filer receives the TIN 
unless the Internal Revenue Service or, 
in some cases, a broker notifies the filer 
that the TIN is incorrect. Following such 
notification the filer may be required to 
make an annua! solicitation to obtain 
the correct TIN as provided in 
paragraph (f)f1) (ii) and (iii) of this 
section. 

(ii) First annual solicitation. Except as 
provided in paragraph (f)(5) of this 
section, a filer must undertake an 
annual solicitation only if the payor has 
been notified of an incorrect TIN and 
such account contains the incorrect TIN- 
at the time of the notification. The first 
annual solicitation must be made as 
required by paragraph (f) (2) or (3) of 
this section, whichever applies. An 
account contains an incorrect TIN at the 
time of notification if the name and 
number combination on the account 
matches the name and number 
combination set forth on the notice from 
the Internal Revenue Service or a 
broker. A filer may be notified of an 
incorrect TIN by the Internal Revenue 
Service or by a broker pursuant to 
section 3406(a){1}(B) of the Code and 
§ 35a.3406-1(c) of the Temporary 
Employment Tax Regulations issued 
under the Interest and Dividend Tax 


Compliance Act of 1983, or by a penalty 
notice issued by the Internal Revenue 
Service pursuant to section 6721. Except 
as otherwise provided in this section, 
the annual solicitation required by this 
paragraph (f} must be made no later 
than December 31 of the year in which 
the filer is notified of the incorrect TIN. 

(iti) Second annual solicitation. A filer 
must undertake a second annual 
solicitation as required by paragraph (8) 
(2) or (3) of this section, w ver 
applies, if the filer is notified in the year 
following the year of the notification 
described in paragraph (f}(1)(ii) of this 
section that the account of a payee 
contains an incorrect TIN, as described 
in paragraph (f)(1)fii) of this section. 

(iv) Additional requirements. Upon 
receipt of a TIN, a filer must include that 
TIN in its business records, file a return 
correcting the incorrect TIN, and reflect 
the TIN on any information returns 
thereafter filed. 

(2) Manner of making annual 
solicitation if notified pursuant to 
section 3406{a)(1}(B) and the regulations 
thereunder. A filer that has been 
notified of an incorrect TIN pursuant to 
section 3406{a)(1)(B} and the regulations 
thereunder will satisfy the solicitation 
requirement of this paragraph (f} only if 
it makes a solicitation in the manner 
required under § 35a.3406—1(c){1). See 
§ 35a.3406—-1(c}(1) which requires the 
filer to notify a payee that the payee’s 
account contains an incorrect TIN 
within 15 business days after the date of 
the notice from the Internal Revenue 
Service or a broker. 

(3) Manner of making annual 
solicitation if notified pursuant to 
section 6721. A filer that has been 
notified of an incorrect TIN by a penalty 
notice or other notification issued 
pursuant to section 6721 and that has 
received no notice pursuant to section 
3406{a)}{1)(B) may satisfy the solicitation 
requirement of this paragraph (f} either 


by mail, in the manner set forth in 


paragraph (e)f2){i) of this section, or by 
telephone, in the manner set forth in 
paragraph (e}{2)fii) of this section, or by 
requesting the TIN in person. 

(4) Failures to which a solicitation 
relates. The initial solicitation relates to 
failures on returns filed for the year an 
account is opened. The first and second 
annual solicitations relate to failures on 
returns filed for the year in which a 
notification of an incorrect TIN is 
received. 

(5) Exceptions and limitations. (i} The 
solicitation requirements under this 
paragraph (f)} do not apply to the extent 
that an information reporting provision 
under which a return, as defined in 
paragraph (g) of § 301.6721-1T, is filed 


provides specific requirements relating 
to the manner or the period in which a 
TIN must be solicited. In the event, the 
requirements of this paragraph {f} will 
be satisfied only if the filer complies 
with the specific information reporting 
requirements and this paragraph (f), to 
the extent applicable. 

(ii) An annual solicitation is not 
required to be made for a year under 
this paragraph (f} with respect to an 
account if no payments are made to the 
account for such year or if no return as 
defined in paragraph (g) of § 301.6721- 
1T is required to be filed for the account 
for such year. 

(iii} If a filer fails to make one of the 
required solicitations under paragraph 
(£)(1} (i), (ii), and (iii} of this section, the 
filer may satisfy the requirements of this 
section by: 

(1) Making two consecutive annual 
solicitations in subsequent years 
(‘make-up solicitations”), and 

(2) Satisfying paragraph ff)(1)(iv) of 
this section. 

If a filer fails to make the initial 
solicitation under paragraph (f}(1)(i} of 
this section, the make-up solicitations 
described in this paragraph (f}{5)(ii) may 
be made in the years in which the first 
and second annual solicitations are 
required to be made; however, the 
penalty will apply with respect to the 
year in which the filer failed to make the 
initial solicitation. The penalty will 
apply to failures in years in which a 
required solicitation is not made and to 
failures with respect to all subsequent 
years until the filer conducts its make-up 
solicitations. The penalty will not apply 
with respect to the year in which the 
first make-up solicitation is made 
(unless it is also the year in which the 
filer fails to make the initial solicitation) 
if the second make-up solicitation is 
made in the following year. 

(iv) A financial institution is not 
required to make an annual solicitation 
by mail on accounts with “stop-mail” or 
“hold-mail” instructions, provided the 
filer furnishes the solicitation material to 
the payee in the same manner as it 
furnishes other mail. 

(v) In general, except as provided in 
paragraph (f}(5) (i) and (iii) of this 
section, no more than two annual 
solicitations are required under this 
paragraph (f) in order for a filer to 
establish reasonable cause. However, a 
filer who complies with this section (f) 
after receiving a notice under section 
6721 and who later receives a notice 
pursuant to section 3406 must undertake 
two additional annual mailings pursuant 
to section 3406(a){1}({B). 

(g) Due diligence safe harbor. A filer 
may establish reasonable cause with 





respect to a failure relating to an 
information reporting requirement as 
described in paragraph (j) of this section 
for any return defined in paragraph (g) 
of § 301.6721-1T if the filer exercises due 
diligence as provided under section 
6676(b) (prior to its amendment by the 
Omnibus Budget Reconciliation Act of 
1989) and the Temporary Employment 
Tax Regulations related thereto issued 
under the Interest and Dividend Tax 
Compliance Act of 1983 (§ 35a.9999-1 et 
seq.). 

(h) Transitional rules for information 
returns required to be filed after 
December 31, 1989 (without regard to 
extensions), and on or before April 22, 
1991—{1) In general. With respect to 
information returns required to be filed 
after December 31, 1989 (without regard 
to extensions), and on or before April 
22, 1991, a filer will be deemed to have 
satisfied reasonable cause if the filer 
would have satisfied reasonable cause 
under section 6723 (prior to its 
amendment by the Omnibus Budget 
Reconciliation Act of 1989) and the 
regulations thereunder. 

(2) Special rule on TINs. With respect 
to information returns required to be 
filed after December 31, 1989 (without 
regard to extensions), and on or before 
April 22, 1991, which contain a missing 
or an incorrect TIN, a filer will be 
deemed to have satisifed reasonable 
cause if, at the time the account was 
opened, the filer— 

(i) Exercised due diligence or fulfilled 
the requirements of Q/A-56 of 
§ 35a.9999-1 of the Temporary 
Employment Tax Regulations under the 
Interest and Dividend Tax Compliance 
Act of 1983, as provided under section 
6676(b) (prior tc its amendment by the 
Omnibus Budget Reconciliation Act of 
1989), 

(ii) Requested the TIN according to 
the regulations under the section 
requiring the filing of the information 
return, but if none, under section 6109, 
or 

iii) Would have satisfied reasonable 
cause under section 6676(a) (prior to its 
repeal by the Omnibus Budget 
Reconciliation Act of 1989). 

(i) [Reserved.] 

(j) Failures to which this section 
relates. For purposes of this section, a 
failure relating to an information 
reporting requirement means— 

(1) A failure described under 
§ 301.6721-1T(a)(2) relating to the failure 
to timely file correct information returns 
as defined in section 6724(d)(1), 

(2) A failure described under 
§ 301.6722-1T(a)(2) relating to the failure 
to timely furnish a correct payee 
statement as defined in section 
6724(d)(2), and 


(3) A failure described under 
§ 301.6723-1T(a)(2) relating to the failure 
to timely comply with and to include 
correct specified information as defined 
in section 6724(d)(3). 

(k) Examples. The provisions of this 
section may be illustrated by the 
following examples: 


Example 1. On August 1, 1991, Individual 
A, an independent contractor, establishes a 
relationship (“an account”) with Institution L, 
which pays A amounts reportable under 
section 6041. When A opens the account L 
requests that A supply his TIN on the account 
creation document. A fails to provide his TIN. 
On October 1, 1991, L mails a solicitation for 
A's TIN that satisfies the requirement of 
paragraph (e)(1)(ii) of this section. A does not 
provide a TIN to L during 1991. L timely files 
an information return subject to section 6721, 
that does not contain A's TIN, for payments 
made during the 1991 calendar year with 
respect to A's account. A penalty is imposed 
on L pursuant to paragraph (a)(2) of 
§ 301.6721-1T for L’s failure to file a correct 
information return because A's TIN was not 
shown on the return. The penalty will be 
waived, however, if L establishes that the 
failure was due to reasonable cause as 
defined in this section. ; 

To establish reasonable cause under this 
section, L must satisfy both paragraphs (c)(6) 
and (d) of this section. The criteria for 
obtaining a waiver under these paragraphs 
are as follows: (1) L acted in a responsible 
manner in attempting to satisfy the 
information reporting requirement as 
described in paragraph (d) of this section, 
and (2) L demonstrates that the failure arose 
from events beyond L’s control, as described 
in paragraph (c)(8) of this section. 

Pursuant to paragraph (d)(2) of this section, 
L may demonstrate that it acted in a 
responsible manner only by complying with 
paragraph (e) of this section. Paragraph (e) 
requires a filer to request a TIN at the time 
the account is opened (the initial solicitation) 
and, if the filer does not receive the TIN at 
that time, to solicit the TIN on or before the 
later of December 31 of the year the account 
is opened or 30 days after the account is 
opened (the annual solicitation). Because L 
has performed these solicitations within the 
time and in the manner prescribed by 
paragraph (e) of this section, L has acted in a 
responsible manner as described in 
paragraph (d) of this section. L satisfies 
paragraph (c)(6) of this section because, 
under the facts, L can show that the failure 
was caused by A’s failure to provide a TIN, 
an event beyond L’s control. As a result, L 
has established reasonable cause under 
paragraph (a)(2) of this section. Therefore, the 
penalty imposed under paragraph (a)(2) of 
§ 301.6721-1T for the failure on the 1991 
information return is waived. See section 
3406(a)(1)[A) which requires L to impose 
backup withholding on reportable payments 
to A if L has not received A’s TIN. 

Example 2. On August 1, 1991, Individual B 
opens an account with Bank M, which pays B 
interest reportable under section 6049. When 
B opens the account M requests that B supply 
his TIN on the account creation document. B 
provides his TIN to M. M prompily includes 
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’ that TIN in its business records and files a - 


Form 1099-INT for the 1991 calendar year 
using the TIN that B provided. In October 
1992 the Internal Revenue Service, pursuant 
to section 3406(a){1)(B), notifies M that the 
1991 return filed for B contains an incorrect 
TIN. A penalty is imposed on M pursuant to 
paragraph (a)(2) of § 301.6721-1T for M's 
failure to file a correct information return, i.e., 
the return did not contain B's correct TIN. 
The penalty will be waived, however, if M 
establishes that the failure was due to 
reasonable cause as defined in this section. 


‘ To establish reasonable cause under this 


section, M must satisfy the criteria in both 
paragraphs (c)(6) and (d) of this section. 
Pursuant to paragraph (d)(2) of this section, 
M can demonstrate that it acted in a 
responsible manner only if M complies with 
paragraph (f) of this section. Paragraph (f) 
requires a filer to request a TIN at the time 
the account is opened, an initial solicitation. 
Because M performed the initial solicitation 
in 1991 in the time and manner prescribed in 
paragraph (f)(1)(i) of this section and 
reflected the TIN received from B on the 1991 
return as required by paragraph (f)(1)(iv) of 
this section, M has acted in a responsible 
manner as described in paragraph (d) of this 
section. M satisfies paragraph (c)(6) of this 
section because, under the facts, M can show 
that the failure was caused by B's failure to 
provide a correct TIN, an event beyond M's 
control. As a result, M has established 
reasonable cause under paragraph (a)(2) of 
this section. Therefore, the penalty imposed 
under paragraph (a)(2) of § 301.6721-1T for 
the failure on the 1991 information return is 
waived. See section 3406(a)(1)(B) which 
requires M to impose backup withholding on 
reportable payments to B if M has not 
received B's correct TIN. 

Example 3. Assume the same facts as in 
Example 2. Under § 35a.3406-1(c)(1) and 
paragraph (f)(2) of this section, within 15 
days of the October 1992 notification of the 
incorrect TIN from the Internal Revenue 
Service, M solicits the correct TIN from B. B 
fails to respond. M timely files the return for 
1992 with respect to the account setting forth 
B's incorrect TIN. In October 1993 the 
Internal Revenue Service notifies M pursuant 
to section 3406(a)(1)(B) that the 1992 return 
contains an incorrect TIN. A penalty is 
imposed on M pursuant to paragraph (a)(2) of 
§ 301.6721-1T for M’s failure to include B's 
correct TIN on the return for 1992. The 
penalty will be waived, however, if M 
establishes that the failure was due to 
reasonable cause as defined in this section.. 

M must satisfy the reasonable cause 
criteria in paragraphs (c)(6) and (d) of this 
section. M may demonstrate that it acted in a 
responsible manner as required under 
paragraph (d) of this section only by 
complying with paragraph (f) of this section. 
Paragraph (f) requires a filer to make an 
initial solicitation for a TIN when an account 
is opened. Further, a filer must make an 
annual solicitation for a TIN by mail within 
15 calendar days after being notified of an 
incorrect TIN pursuant to section 
3406(a)(1)(B). Because M made the initial 
solicitation for the TIN in 1991 and, after 
being notified of the incorrect TIN in October 
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1992, the first annual solicitation within the 
time and manner prescribed by section 
35a.3406-1(c)(1) and paragraph (f)(1)(ii) and 
(2) of this section, M acted in a responsible 
manner. M satisfies paragraph (c)(6) of this 
section because, under the facts, M can show 
that the failure was caused by B’s failure to 
provide his correct TIN, an event beyond M's 
‘control. As a result M has established 
reasonable cause under paragraph (a)(2) of 
this section. Therefore, the penalty imposed 
under paragraph (a)(2) of § 301.6721-1T for 
the failure on the 1992 return is waived due to 
reasonable cause. 

Example 4. Assume the same facts as 
Example 3. M timely solicits B's TIN in 
October 1993, which B fails to provide. M 
files the return for 1993 with the incorrect 
TIN. In 1994 the Internal Revenue Service 
informs M that the 1993 return contains an 
incorrect TIN. M does not solicit a TIN from B 
in 1994 and files a return for 1994 with B’s 
incorrect TIN. M seeks a waiver of the 
penalty under paragraph (a)(2) of § 301.6721- 
1T for reasonable cause. M must satisfy the 
reasonable cause criteria in paragraphs (c)(6) 
and (d) of this section. Because M made the 
initial and two annual solicitations as 
required by paragraph (f) of this section, M 
has demonstrated that it acted in a 
responsible manner and is not required to 
solicit B’s TIN in 1994. See paragraph 
(f)(5)(iv). M satisfies paragraph (c)(6) of this 
section because, under the facts, M can show 
that the failure was caused by B's failure to 
provide his correct TIN, an event beyond M’s 
control. Therefore, M has established 
reasonable cause under paragraph (a)(2) of 
this section. 

Example 5. In 1992, Mortgage Finance 
Company N lends money to C to purchase 
property in a transaction subject to reporting 
under section 6050H and to section 6721. As 
part of the transaction, C gives N a 
promissory note providing for repayment of 
principal and the payment of interest. At the 
time C incurs the obligation N requests C’s 
TIN, as required under § 1.6050H-2(f). C fails 
to provide the TIN as required by § 1.6050H- 
2{f). N sends solicitations by mail in 1992 and 
1993 for the missing TIN, which C failed to 
provide. However, for 1994 M fails to send 
the solicitation required by § 1.6050H-2(f). N 
files returns for the 1992, 1993, and 1994 
calendar years pursuant to section 6050H 
without C’s TIN. Although N made the initial 
and the first annual solicitations in 1992 and 
the second annual solicitation in 1993, N did 
not solicit the TIN in 1994 as required under 
section 6050H, which requires continued 
annual solicitations until the TIN is obtained. 
Therefore, under paragraph (e)(1)(vi)(A) of 
this section the penalty imposed under 
paragraph (a) of § 301.6721-1T for the 1994 
information return is not waived. 


(l) [Reserved.] 

(m) Procedure for seeking a waiver. In 
seeking an administrative determination 
that the failure was due to reasonable 
cause and not willful neglect, the filer 
must submit a written statement to the 
district director or the director of the 
Internal Revenue Service Center where 
the returns, as defined in section 


6724(d), are required to be filed. The 
statement must— 

(1) State the specific provision under 
the waiver is being requested, ie., 
an (b) or under paragraph (c) (2) 


(6), 

(2) Set forth all the facts alleged as the 
basis for reasonable cause, 

(3) Contain the signature of the person 
required to file the return, and 

(4) Contain a declaration that it is 
made under penalties or prejury. 

See § 1.6061-1 of the Income Tax 
Regulations for the rules on the signing 
of returns. 

(n) Manner of payment. The penalty 
due under sections 6721-6723 shall be 
paid upon notice and demand by 
Internal Revenue Service, and in the 
same manner as a tax liability is paid. 
Fred T. Goldberg, Jr., 

Commissioner of Internal Revenue. 

Approved: February 6, 1991. 

Kenneth W. Gideon, 

Assistant Secretary of the Treasury. 

[FR Doc. 91-4133 Filed 2-15-91; 2:36 pm] 
BILLING CODE 4830-01-M 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 


29 CFR Part 1613 


Equal Employment Opportunity in the 
Federal Government; Nomenciature 
Change 


AGENCY: Equal Employment Opportunity 
Commission. 


ACTION: Final rule. 


SUMMARY: The Equal Employment 


Opportunity Commission is amending its 
regulations on equal employment 
opportunity in the Federal Government 
to reflect the change of the name of its 
Office of Review and Appeals to the 
Office of Federal Operations. 
EFFECTIVE DATE: February 21, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Thomas J. Schlageter, Acting Assistant 
Legal Counsel, or Wendy L. Adams, 
Attorney, (202) 663-4669. 


List of Subjects in 29 CFR Part 1613 


Administrative practice and 
procedure, Aged, Equal employment 
opportunity, Government employees, 
Handicapped, Merit Systems Protection 
Board, Religious discrimination, Sex 
discrimination. 

For the Commission. 

Evan J. Kemp, Jr., 
Chairman. 

Accordingly, 29 CFR part 1613 is 

amended as follows: 


PART 1613—EQUAL EMPLOYMENT 
OPPORTUNITY IN THE FEDERAL 
GOVERNMENT 


1. The authority citation for part 1613 
continues to read: : 

Authority: 42 U.S.C. 2000e-16; 29 U.S.C. 
633a; 29 U.S.C. 791 and 794a; 29 U.S.C. 206(d); 
E.O. 10577, 3 CFR 218 (1954-1958 Comp.); E.O. 
11222, 3 CFR 306 (1964-1965 Comp.); E.O. 
11478, 3 CFR 133 (1969 Comp.); E.O. 12106, 44 
FR 1053 (1978); Reorg. Plan No. 1 of 1978, 43 
FR 19807 (1978), unless otherwise noted. 


2. Part 1613 is amended as follows: 


§§ 1613.232, 1613.234, 1613.235, 1613.237, 
1613.238, 1613.414, 1613.416, 1613.609, 
1613.612, 1613.614, 1613.631, 1613.641, 
1613.806 [Amended] 

a. Remove “Office of Review and 
Appeals” and insert “Office of Federal 
Operations” where it appears one or 
more times in each of the following 
sections: 

1613.232 

1613.234{a) 

1613.235(b) introductory text and (c)(2) 

1613.237(a) 

1613.238 (a), (b), (c), and (d) 

1613.414(b) 

1613.416(b) 

1613.609(d) and (e) 

1613.612(e) 

1613.614(g) 

1613.631 section title, (a) introductory 
text, and (b) introductory text 

1613.641(a) (3) and (4) 

1613.806(a) 


$ 1613.631 [Amended] 

b. Remove “Office of Review and 
Appeal’s” and insert “Office of Federal 
Operations’ ” in § 1613.631(d). 

[FR Doc. 91-4058 Filed 2-20-91; 8:45 am] 
BILLING CODE 6570-06-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reciamation 
and Enforcement 


30 CFR Part 935 


Ohio Regulatory Program; Rills and 
Gullies 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

ACTION: Final rule; approval of 
amendment. 


SUMMARY: OSM is announcing the 
approval of the proposed continuation of 
Revised Program Amendment Number 
29 to the Ohio permanent regulatory 
program (hereinafter referred to as the 
Ohio program) under the Surface Mining 





Control and Reclamation Act of 1977 
(SMCRA). The amendment is intended 
to satisfy a requirement placed on the 
Ohio program as part of OSM's approval 
of Ohio Revised Program Amendment 
Number 29. The amendment clarifies 
that the State will not universally 
consider the repair of rills and gullies to 
be nonaugmentative and that Ohio will 
base its determination of whether rill 
and gully repair is or is not 
augmentative on the extent of repairs 
needed and the cause of the erosion. 
EFFECTIVE DATE: February 21, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Richard J. Seibel, Director, 
Columbus Field Office, Office of Surface 
Mining Reclamation and Enforcement, 
2242 South Hamilton Road, Room 202, 
Columbus, Ohio 43232; (614) 866-0578. 
SUPPLEMENTARY INFORMATION: 

I. Background on the Ohio Program. 

Il. Submission of Amendment. 

Ill. Director's Findings. 

IV. Summary and Disposition of Comments. 
V. Director's Decision. 

VI. Procedural Determinations. 


I. Background on the Ohio Program 


On August 16, 1982, the Secretary of 
the Interior conditionally approved the 
Ohio program. Information on the 
general background of the Ohio program 
submission, including the Secretary's 
findings, the disposition of comments, 
and a detailed explanation of the 
conditions of approval of the Ohio 
program, can be found in the August 10, 
1982, Federal Register (47 FR 34688). 
Subsequent actions concerning the 
conditions of approval and program 
amendments are identified at 30 CFR 
935.11, 935.12, $35.15, and 935.16. 


Il. Submission of Amendment 


On February 21, 1989, OSM approved 
Ohio Program Amendment Number 28 
with certain reservations (54 FR 7406). 
The Director required that the Ohio 
Department of Natural Resources, 
Division of Reclamation (Ohio), further 
amend its program to clarify the 
circumstances under which the repair of 
rills and guilies may be considered a 
nonaugmentative practice. 

Ohio submitted proposed Amendment 
Number 2S to the Ohio Program on May 
6, 1987 {Administrative Record No. OH- 
937). OSM and Ohio agreed to defer 
action on the proposed Ohio amendment 
until the corresponding Federal rules, 
proposed by OSM on July 27, 1987, were 
finalized. The final Federal rules were 
adopted by OSM on September 7, 1988 
(53 FR 34636). On January 26, 1989, Ohio 
submitted Revised Proposed 
Amendment Number 29 to the Ohio 
program (Administrative Record No. 
OH-1135). The revised amendment, 


along with accompanying administrative 
record documents, was intended to 
make the Ohio program consistent with 
the Federal revegetation rules adopted 
on September 7, 1988. Previous 
administrative record documents 
submitted by Ohio with Program 
Amendment Number 28 were considered 
part of Ohio's submission of Revised 
Proposed Amendment Number 29. On 
January 31, 1990, OSM approved, with 
certain exceptions, Ohio Revised 
Program Amendment Number 29 (55 FR 
3219). As part of that approval, OSM 
required Ohio to further amend its 
program to clarify that the repair of rills 
and gullies will not be universally 
considered nonaugmentative and that 
the determination of whether rill and 
gully repair is nonaugmentative will be 
based on the extent of repairs needed 
and the cause of the erosion. 

By letter dated May 11, 1990 
(Administrative Record No. OH-1308), 
Ohio submitted a proposed continuation 
of Ohio Revised Program Amendment 
Number 29. This proposed continuation 
of the amendment would revise Ohio 


Administrative Code (OAC) section 


1501:13-9-15 paragraph {I)(2)(c){ii) to 
reiterate most of the clarifying language 
required by OSM. The proposed rule 
stated that Ohio will not universally 
consider the repair of rills and gullies to 
be nonaugmentative. Ohio's 
determinations of whether specific cases 
of rill and gully repair are or are not 
augmentative would be based on the 
extent of repairs needed and the cause 
of the erosion. 

OSM announced receipt of the 
proposed amendment in the June 5, 1990, 
Federal Register (55 FR 22930), and, in 
the same notice, opened the public 
comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendment. 
The comment period closed on July 5, 
1990. 

On August 30, 1990 (Administrative 
Record No. OH-1365), OSM requested 
that Ohio further clarify the proposed 
amendment. The State responded on 
October 30, 1990 (Administrative Record 
No. OH-1399) with a policy statement. 
On December 5, 1990 (Administrative 
Record No. OH-1414), OSM requested 
that Ohio assure OSM that it will 
document in writing its decisions 
regarding rill and gully repair. The State 
responded on January 18, 1991 
(Administrative Record No. OH-1431), 
with a policy statement. 


Ill. Director’s Findings 

Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR 
732.15 and 732.17, are the Director's. 


findings concerning the proposed 
amendment to the Ohio program. 
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OAC 1501:13-9-15(1)(2)(c)(ii) 
Nonaugmentative Practices 


In the preamble to OSM’s partial 
approval of Program Amendment | 
Number 29R on January 31, 1990 (55 FR 
3219) the Director of OSM required that: 


Ohio further amend the provision concerning 
the repair of rills and gullies (OAC 1501:13-9- 
15(I}(2)(c){ii)] to clarify that its applicability 
will be limited to minor erosional features on 
lands on which proper erosion control 
practices are in use and to nonrecurrent rills 
and gullies affecting only small areas (55 FR 
3221). 


The Director made a similar finding 
on February 21, 1989 (54 FR 7408) in a 
partial approval of Ohio Program. 
Amendment Number 28. 

Subsequently, Ohio amended OAC 
1501:13-9-15(1)(2)(c)(ii) to add that (a) 
the repair of rills and gullies will not be 
universally considered nonaugmentative 
and (b) the determination of whether rill 
and gully repair is augmentative shall be 
based on the extent of repairs needed 
and the cause of the erosion. Upon 
review, OSM determined the proposed 
amendment did not fully satisfy the 
Federal requirement at 30 CFR 935.16(d). 

In the proposéd rule, Ohio had not 
specified the restrictions on 
nonaugmentative repair as required in 
the Director's finding quoted above. 
Therefore, by letter dated August 30, 
1990 (Administrative Record No. OH- 
1365), the Director required that Ohio 
specifically clarify that Ohio will 
consider rill and gully repair to be 
augmentative unless it is shown to 
satisfy the criteria in the Director's 
finding quoted above that allow such 
repair to be considered 
nonaugmentative. Ohio responded on 
October 30, 1990, with a policy 
statement (Administrative Record No. 
OH-1399). In the policy statement, Ohio 
clarified that the applicability of OAC 
1501:13-9-15(1)(2)(c)(ii) for 
nonaugmentative repair of rills and 
gullies is limited to minor erosional 
features on lands on which proper 
erosion control practices are in use and 
to nonrecurrent rills and gullies affecting 
only small areas. On December 5, 1990 
(Administrative Record No. OH-1414), 
OSM asked Ohio for assurance, in the 
form of a policy statement, that the 
Division of Reclamation will document 


_ in writing each individual instance of rill 


and gully repair encountered and its 
determination that each of those 
instances is or is not augmentative. The 
Siate responded on January 18, 1991 
(Administrative Record No. OH-1431), 
with a policy statement. Ohio assured 
OSM that any instances of rill and gully 
repair would be noted as a matter of 
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course in inspection reports. In addition, 
the determination of whether the repair 
warranted recommencing the 
maintenance period would be 
communicated to the operator and to the 
appropriate Division of Reclamation 
personnel and reflected in subsequent 
inspection reports. 

The Federal regulations at 30 CFR 
816/817.116(c)(4) allow a state to select 
certain husbandry practices that will not 
extend the period of responsibility for 
successful revegetation and the bond 
liability of the operator. Such practices 
must be submitted through the state 
program amendment process and must 
be approved: by OSM before the state 
can implement such practices. Section 
101(f) of SMCRA acknowledges that 
states should have the primary 
responsibility for enforcing regulations 
“because of the diversity in terrain, 
climate, biologic, chemical, and other 
physical conditions.” Ohio has 
demonstrated through this amendment, 
its policy statements dated October 30, 
1990, and January 18, 1991, and previous 
administrative record information that 
in the State of Ohio certain specified 
instances of rill and gully repair will be 
considered a normal husbandry 
practice. The Director finds, therefore, 
that the proposed amendment, along 
with Ohio's policy statements and 
administrative record information 
submitted concerning Ohio's proposed 
implementation of its revegetation 
standards for the repair of rills and 
gullies, is no less effective than the 
corresponding Federal rules at 30 CFR 
816/817.116(c)(4). Consequently, the 
required program amendment codified 
at 30 CFR 935.16(d) is satisfied and can 
be removed. 


IV. Summary and Disposition of 
Comments 


Public Comments 


The public comment period and 
opportunity to request a public hearing 
announced in the June 5, 1990, Federal 
Register (55 FR 22930) ended July 5, 1990. 
No comments from the public were 
received and the scheduled public 
hearing was not held as no one 
requested an opportunity to provide 
testimony. 


Agency Comments 


Pursuant to section 503(b) of SMCRA 
and the implementing regulations at 30 
CFR 732.17(h)(11)(i), comments were 
solicited from various Federal agencies 
with an actual or potential interest in 
the Ohio Program. The U.S. 
Environmental Protection Agency, the 
U.S. Department of Agriculture, and the 
U.S. Department of Labor, Mine Safety 
and Health Administration, responded 


that they had no comments on the 
proposed amendment. No other 
comments were received. 


V. Director’s Decision 


Based on the above finding, the 
Director is approving the continuation of 
Revised Ohio Program Amendment 
Number 29 as submitted by Ohio on 
May 11, 1990, and as clarified by policy 
statements dated October 30, 1990, and 
January 18, 1991. The Director is 
amending 30 CFR 935 to implement this 
decision. As explained in the finding, 
this amendment satisfies the required 
amendment at 30 CFR 935.16(d) and, 
therefore, the Director is revising the 
Federal rules to remove this 
requirement. 

This final rule is being made effective 
immediately to expedite the State 
program amendment process and to 
encourage States to conform their 
programs with the Federal standards 
without undue delay. Consistency of 
State and Federal standards is required 
by SMCRA. 


EPA Concurrence 


Under 30 CFR 732.17(h)(11)(ii), the 
Director is required to obtain the written 
concurrence of the Administrator of the 
Environmental Protection Agency (EPA) 
with respect to any provisions of a State 
program amendment which relate to air 
or water quality standards promulgated 
under the authority of the Clean Water 
Act (33 U.S.C. 1251 et seq.) or the Clean 
Air Act (42 U.S.C. 7401 et seg.). The 
Director has determined that this 
amendment contains no such provisions 
and that EPA concurrence is therefore, 
unnecessary. 


VI. Procedural Determinations 
National Environmental Policy Act 


The Secretary has determined that, 
pursuant to section 702{d) of SMCRA, 30 
U.S.C. 1292{d), no environmental impact 
statement need be prepared on this 


rulemaking. 


Executive Order No. 12291 and the 
Regulatory Flexibility Act 


On July 12, 1984, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3, 4, 7, 
and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a regulatory 
impact analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 


6985 


U.S.C. 601 ef. seq.). This rule will not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 


Paperwork Reduction Act 


This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3507. 


List of Subjects in 30 CFR Part 935 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 


Dated: February 11, 1991. 
Carl C. Close, 
Assistant Director, Eastern Support Center. 
For the reasons set out in the 
preamble, title 30, chapter VII, 
subchapter T of the Code of Federal 
Regulations is amended as set forth 
below: 


PART 935—OHIO 


1. The authority citation for Part 935 
continues to read as follows: 


Authority: 30 U.S.C. 1201 et seq. 


2. In § 935.15, a new paragraph (tt) is 
added to read as follows: 


§ 935.15 Approval of regulatory program 
amendments. 
* * ® * * 


(tt) The following amendment to the 
Ohio regulatory program, as submitted 
to OSM on May 11, 1990, and clarified on 
October 30, 1990, and January 18, 1991, is 
approved, effective February 21, 1991. 
The continuation of Revised Program 
Amendment Number 29 which amends 
provisions of the Ohio regulatory 
program revegetation rules concerning 
nonaugmentative practices at Ohio 
Administrative Code (OAC) section 
1501:13-9-15(I)(2)(c)(ii). 

3. In § 935.16 paragraph (d) is removed 
and reserved. 

[FR Doc. 91-4049 Filed 2-20-91; 8:45 am] 
BILLING CODE 4310-05-M 


DEPARTMENT OF DEFENSE 
Department of the Navy 

32 CFR Part 701 

{Secretary of the Navy Instruction 5211.5C | 


Personal Privacy and Rights of 
individuals Regarding Records 
Pertaining to Themselves 

AGENCY: Department of the Navy, DOD. 
ACTION: Final rule. 





summary: The Department of the Navy 
is publishing a final rule for an exempt 
record system subject to the Privacy Act 
of 1974, as amended (5 U.S.C. 522a). 
EFFECTIVE DATE: February 21, 1991. 
SUPPLEMENTARY INFORMATION: On 
December 27, 1990, at 55 FR 53167, the 
Department of the Navy published a 
new proposed exemption rule for an 
existing record system N05800-1, “Legal 
Office Litigation/Correspondence Files”. 
No comments were received, therefore, 
the Department of the Navy is adopting 
the exemption as a final rule. 


List of Subjects in 32 CFR Part 701 
Privacy. 
For reasons set for in the preamble, 32 
CFR part 701 is amended as follows: 


PART 701—{AMENDED] 


Subpart G—Privacy Act Exemptions 


1. The authority citation for 32 CFR 
part 701, subpart G continues to read as 
follows: 


Authority: Pub. L. 93-579, 88 Stat. 1696 (5 
U.S.C. 552a). 


2. Section 701.119 is amended by 
adding a new paragraph (k){2) as 
follows: 


§ 701.119 Exemptions for specific Navy 
record systems. 
* + * * * 


(k) Office of the Secretary—* * * 

(2) ID-No5800-1. 

System name. Legal Office Litigation} 
Correspondence Files. 

Exemption. Portions of this record 
system may be exempted from 
subsections of 5 U.S.C. 552a (d), (e}(1), 
and (f){2), (3) and (4). 

Authority: 5 U.S.C. 552a{k) (1), (2), (5). (6), 
and (7). 

Reasons. Subsection (d) because 
granting individuals access to 
information relating to the preparation 
and conduct of litigation would impair 
the development and implementation of 
legal strategy. Accordingly, such records 
are exempt under the attorney-client 
privilege. Disclosure might also 
compromise on-going investigations and 
reveal confidential informants. 
Additionally, granting access to the 
record subject would seriously impair 
the Navy’s ability to negotiate 
settlements or pursue other civil 
remedies. Amendment is inappropriate 
because the litigation files contain 
official records including transcripts, 
court orders, investigatory materials, 
evidentiary materials such as exhibits, 
decisional memorandum and other case- 
related papers. Administrative due 


process could not be achieved by the 
“exparte” correction of such materials. 

Subsection (e)(1) because it is not 
possible in all instances to determine 
relevancy or necessity of specific 
information in the early stages of case 
development. What appeared relevant 
and necessary when collected, 
ultimately may be deemed unnecessary 
upon assessment in the context of 
devising legal strategy. Information 
collected during civil litigation 
investigations which is not used during 
the subject case is often retained to 
provide leads in other cases or to 
establish patterns of activity. 

Subsection (f) (2), (3), and (4) because 
this record system is exempt from the 
individual access provisions of 
subsection (d). 

Dated: February 13, 1991. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 91-3941 Filed 2-20-91; 8:45 am] 
BILLING CODE 3810-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 
[PP 2E2663/R 1095; FRL-3804-5] 


Pesticide Tolerance for Deltamethrin 
AGENCY: Environmental Protection 


Agency (EPA). 


ACTION: Final rule. 


SUMMARY: This document establishes a 
tolerance for the combined residues of 
the insecticide deltamethrin and its 
major metabolite, trans-deltamethrin, in 
or on the raw agricultural commodity 
tomatoes. This regulation to establish a 
maximum permissible level for residues 
of the insecticide was requested 
pursuant to a petition by Hoechst- 
Roussel Agri-Vet Co., acting as 
Registered U.S. Agent for Roussel Uclaf 
of Paris, France. 

DATES: This regulation becomes 
effective February 21, 1991. 

ADDRESSES: Written objections, 
identified by the document control 
number, [PP 2E2663/R1095], may be 
submitted to: Hearing Clerk (A-110), 
Environmental Protection Agency, Rm. 
3708, 401 M St., SW., Washington, DC 
20460. 

FOR FURTHER INFORMATION CONTACT: By 
mail: George T. LaRocca, Product 
Manager (PM) 15, (H7505C}, Registration 
Division, Environmental Protection 
Agency, 401 M St., SW., Washington, DC 
20460. Office location and telephone 
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number: Rm. 204, CM #2, 1921 Jefferson 
Davis Highway, Arlington, VA 22202, 
(703)-557-2400. 

SUPPLEMENTARY INFORMATION: EPA 
issued a proposed rule, published in the 
Federal Register of December 30, 1987 
(52 FR 49177), in which it was 
announced that Hoechst-Roussel Agri- 
Vet Co., acting as Registered U.S. Agent 
for Uclaf of Paris, France, Route 202-206 
North, Somerville, NJ 08876, had 
submitted pesticide petition (PP) 2E2663 
under section 408(e) of the Federal Food, 
Drug, and Cosmetic Act toEPA ~ 
proposing that 40 CFR part 180 be 
amended by establishing a tolerance for 
the combined residues of the insecticide 
deltamethrin ((12,3)-3(2,2- 
dibromoviny])-2,2- 
dimethylcyclopropanecarboxylic acid 
(S)-alpha-cyano-3-phenoxybenzy] ester) 
and its major metabolite, trans- 
deltamethrin, in or on the raw 
agricultural comodity tomatoes at 0.2 
part per million (ppm). 

EPA received comments opposing the 
proposed rule from the Florida Tomato 
Exchange (the Exchange). These 
comments fall into six categories. The 
Exchange stated that: 

1. It appears that the regulation itself 
would permit use on U.S.-produced 
tomatoes and that if it does not, to be 
fair, it should be allowed on U.S. 
tomatoes. 

2. It appears that some relevant 
information is lacking and would not 
have been provided until March 1988. 

3. It appears that this insecticide 
heretofore has not been approved for 
use in cr on raw US. agricultural 
products. It is unclear if any U.S. 
producer has requested use of this 
insecticide. 

4. Without any supporting factual 


statement, EPA concludes “[iJmported 


tomatoes are not processed into dried 
tomato pomace for animal feed; 
therefore, there is no reasoneble 
expectation of secondary residues in 
eggs, meats, milk or poultry.” The 
Exchange questions the accuracy of this 
statement. 

5. The proposal does not address in 
any manner the secondary residue 
problem for tomatoes processed in 
Mexico, nor does the proposal address 
why this insecticide is needed, whether 
there ere already approved alternatives, 
and why they cannot be used, and why 
this action is necessary for the 
production of an adequate, wholesome, 
and economical food supply. Also, it is 
unclear how EPA will prevent any 
misuse of this insecticide in Mexico. 

EPA responses to these comments 
follow: 
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In response to ‘comment’1, ‘the 
proposed rule authorizes the 
establishment of a tolerance for 
deltamethrin on tomatoes under section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act (FFDCA). It does not 
authorize for imply) pesticide 
application eruse.of deltamethrin-on 
U.S. tomatoes. Before this pesticide can 
be used:on U.S. tomatoes it must first be 
registered for this use under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA). Deltamethrin is.not 
registered under FIFRA for use on 
tomatoes.or any.other:crop and, 
therefore, may not be sold.or.distributed 
in the U.S. 

In.response to comment.2, the 
proposed rule indicated that.additional 
mutagenicity data were desirable but 
lacking and requested submission by 
March 1989 {not 2988). These data have 
been submitted and are under EPA 
review. Although EPA is requiring 
submission of additional mutagenicity 
data to complete the battery of 
mutagenicity studies normally required, 
the existing mutagenicity data plus other 
toxicological data are sufficient to allow 
EPA to establish an allowable residue 
level (tolerance) necessary ‘to protect the 
public health. 

In response to comment 3, the 
Exchange is correct in stating that this 
insecticide is not approved for use in.or 
on USS. agricultural products, and to 
date EPA has not received a request to 
register this pesticide ‘in ‘the United 
States. 

In response to comment 4, based upon 
use information on tomato farming and 
canneries processing tomatoes in 
Mexico, EPA has-concluded that 
tomatoes imported from Mexico are 
used only for ‘the fresh market and 
tomato pomace is not ‘imported from 
Mexico. Thus, since ‘tomato pomace,.a 
feed item, is not imported from Mexico 
and ‘tomatoes are not processed into 
feed items ‘in the United States, there is 
no reasonable expectation of secondary 
residues in US. livestock. 

In response to comment 5, EPA would 
note thatit!has considered the 
secondary residue problem concerning 
meat imported from Mexico. (See 
companion final rule document (FAP 
7H5522/R1096) being:issued elsewhere 
in this issue ofthe Federal Register). As 
to whether this tolerance is needed, EPA 
does not generally require :specific-data 
on the efficacy or. usefulness of.a . 
pesticide in a tolerance petition; rather, 
the willingness of the petitioner to 
undertake the development, registration, 
and marketing cests for a pesticide is 
taken as evidence of the usefulness.of 
the preduct. Finally, EPA 'believes that 
specific consideration of the “necessity 


for the production ef an adequate, 
wholesome, .and economical food 
supply” is not appropriete where the 
pesticide tolerance poses minimal risks 
such asin ‘this case. 

Since publication of the proposed Tule, 
EPA learned that cherry tomatoes were 
imported to the United States from 
Mexico. No-data were jprovided for 
residues.of: deltamethrin.on cherry 
tomatoes in. the initial -petition..Since 
there was a potential for higher residues 
to occur in/on these smaller tomatoes 
due to higher surface-to-volume ratio, 
EPA required additional field:residue 
data on-cherry tomatoes. The petitioner, 
Hoechst-Roussel Agri-Vet Go., 
submitted residue data on-cherry 
tomatoes in April 1990. ‘From these data, 
EPA concludes that residues.of 
deltamethrin on cherry tomatoes ‘will 
not exceed the ;preposed tolerance of 0.2 
ppm.-on tomatoes. 

The data submitted in the petition and 
all other-relevant material have-been 
evaluated .and.discussed in the proposed 
rule. Based on the data and information 
considered, EPA-concludes that the 
tolerance will:protect the public health. 
Therefore, the tolerance is established 
as:set forth below. 

‘Any person adversely affected by this 
regulation may, within 30.days after 
publication .of this. document in the 
Federal ‘Register, file written objections 
and/oer.a request fora hearing with the 
Hearing Clerk, at the address given 
above. The.objections submitted must 
specify the provisions-of the regulation 
deemed objectionable ‘and the grounds 
for the.objections. If.a hearing is 
requested, the objections :must:include.a 
statement of.the factual issue(s) on 
which.a ‘hearing is requested and the 
requestor's contentions on each such 
issue. A request for a hearing will be 
granted if the Administrator determines 
that the material .submitted shows the 
following: There .is.a genuine and 
substantial issue.of fact; there.is a 
reasonable possibility that-available 
evidence identified by the requestor 
would, if established, resolve .one.or 
more of such.issues in favor of the 
requestor, taking into account 
uncontested claims ‘er facts to the 
contrary; resolution. of the factual 
issue(s) in the manner sought by the 
requestor would -be adequate to justify 
the action requested. 

The Gffice of Management and Budget 
has exempted this rule from the 
requirements of section.3 of Executive 
Order 12291. 

Pursuant ‘to the requirements of the 
Regulatory Flexibility Act (Pub.-L..96- 
354, 94'Stat. 1164, (5 USC. 601-612), the 
Administrator has.determined that 
regulations establishing new tolerances 


or raising ‘tolerance Jevels.er 
establishing-exemptions from tolerance 
requirements do not have ia significant 
economic impact:on.a substantial 
nuniber of:small entities. A certification 
statement to this effect was published in 
the Federal Register.of: May 4, 1981 (46 
FR 24950). 


List of Subjects'in 40°CFR Part 180 


Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests, Reporting:and 
recordkeeping requirements. 

Dated: January 16, 1991. 
Douglas D.‘Campt, 
Director, Office of Pesticide Programs. 


Therefore,-40\CFR part 180.is- amended 
as follows: 


PART 189—[AMENDED] 

1. The authority citation for part 180 
continues ‘to-read :as follows: 

Authority: 21'U:S:C. 346a and 371. 


2. New §1180.435 is added to read.as 
follows: 


§ 180.435 ‘Deltamethrin; tolerance for 
residues. 


A tolerance is established for residues 
of the insecticide deltamethrin [(12,3R)- 
3(2,2-dibromoviny})-2,2- 
dimethylcyclopropanecarboxylic acid 
(S)-alpha-cyano-3-phenoxybenzyl ester] 
and its. major metabolite, trans- 
deltamefhrin, in or on the following raw 
agricultural commodity: 


[FR Doc. 91-4117 Filed 2-20-91; 8:45 am] 
BILLING CODE 6560-50-F 


40 CFR Part 185 


[FAP 9H5577/R1100; FRL-3840-6] 


Pesticide Food Additive Regulation for 
Lambdacyhalothrin 


AGENCY: Envirconmenta! Pretection 
Agency (EPA). 
ACTION: Final :rule. 


SUMMARY: This document establishes 


tdlerances for the insecticide 
lambdacyhalethrin, {10{S*),30(Z}}-(+)- 
cyano(3-phenoxyphenyl)methyl.3-(2- 
chloro-3,3,;3-trifluoro~-_propenylh-2,2- 
dimethywloyclopropanecarboxylate, in-or 
on foods processed in food-handling 
establishments where the insecticide is 





used for pest-control purposes. This 
regulation to establish the maximum 
permissible level for residues of the 
insecticide lambdacyhalothrin in or on 
foed commodities was requested by ICI 
Americas, Inc. . 

DATES: This regulation becomes 
effective February 21, 1991. 

ADDRESSES: Written objections and/or 
request for hearing, identified by the 
document control number, [FAP 9H5577/ 
R1100], may be submitted to: Hearing 
Clerk (A-110), Environmental Protection 
Agency, Rm. 3708, 401 M St., SW., 
Washington, DC 20460. 

FOR FURTHER INFORMATION CONTACT: By 
mail: George LaRocca, Product Manager 
(PM) 15, Registration Division (H7505C), 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. Office 
location and telephone number: Rm. 200, 
CM #2, 1921 Jefferson Davis Highway, 
Arlington, VA 22202, (703)-557-2400 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of March 23, 1989 (54 
FR 12010), EPA issued a notice which 
announced that ICI Americas, Inc., 
Agricultural Products Div., Concord Pike 
and New Murphy Rd., Wilmington, DE 
19897, had filed a food additive petition 
(FAP 9H5577) proposing that 40 CFR 
185.1300 be amended by establishing a 
regulation to permit the residues of the 
insecticide [1a(S*),3a(Z)]-(+)-cyano(3- 
phenoxyphenyl)methyl 3-(2-chloro-3,3,3- 
trifluoro-1-propenyl)-2,2- 
dimethylcyclopropanecarboxylate in or 
on food commodities exposed to the 
insecticide during treatment of food- 
handling establishments where food and 
food products are held, processed, 
prepared, or served at 0.03 ppm. 

The food additive petition was 
subsequently amended on June 22, 1990, 
by changing the proposed tolerance for 
lambdacyhalothrin from 0.03 ppm to 0.01 
ppm in or on food commodities. 

There were no comments received in 
response to the notice of filing. 

The data submitted in the petition and 
other relevant material have been 
evaluated. The toxicological data 
considered in support of the tolerance 
include the following: A 12-month oral 
toxicity study in dogs with a no- 
observed-effect level (NOEL) of 0.5 mg/ 
kg/day; a 24-month rat and mouse 
chronic feeding/oncogenicity study with 
systemic NOELs of 2.5 mg/ kg/ day and 
15 mg/kg/day with no carcinogenic 
effects observed at dose levels up to and 
including 12.5 mg/kg/day and 75 mg/kg/ 
day, the highest dose levels tested for 
rats and mice, respectively. 
Developmental toxicity studies in rats 
and rabbits were both negative for 
developmental toxicity at dose levels up 
to and including 15 mg/kg/day for rats 


and 30 mg/kg/day for rabbits, the 
highest dose tested for rats and rabbits, 
respectively. A three-generation rat 
reproduction study showed maternal 
and developmental toxicity NOELs of 10 
ppm (0.5 mg/kg/day) and a lowest- 
observed-effect level (LOEL) of 30 ppm 
(decreased body weight gain). The 
following genotoxicity tests were 
negative: a gene mutation assay (Ames), 
a chromosomal aberration study in 
rodents, an in vitro cytogenetics assay, 
- a gene mutation study in lymphoma 
cells. 

The acceptable daily intake (ADI), 
based on a NOEL of 0.5 mg/kg/day (10 
ppm) for a three-generation reproduction 
study and a safety factor of 100, is 0.0050 
mg/kg body weight (bwt) day. The 
theoretical maximum residue 
contribution (TMRC) based upon the 
established tolerances is 0.000129 mg/ 
kg/ bwt/day. The proposed use in food- 
handling establishments increases the 
TMEC to 0.000264 mg/kg/bwt/day, 
which represents approximately 5 
percent of the ADI. 

For the purpose of the proposed 
application to food-handling 
establishments the nature of the residue 
is adequately understood. An analytical 
method (gas-liquid chromatography with 
an electron-capture detector) is 
available for enforcement. The 
methodology is being made available to 
anyone who is interested in pesticide 
enforcement when requested from: By 
mail: Information Services Branch, 
Program Management and Support 
Division (H7505C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M St., SW., Washington, DC 
20460. Office location and telephone 
number: Rm. 246, CM #2, 1921 Jefferson 
Davis Hwy., Arlington, VA 22202, 703- 
557-3262. 

The scientific data reported and other 
relevant material have been evaluated, 
and the Agency concludes that the 
pesticide may be safely used in the 
prescribed manner when such use is in 
accordance with the label and labeling 
registered pursuant to the Federal 
Insecticide, Fungicide, and Rodenticide 
Act, as amended (86 Stat. 751, 7 U.S.C. 
135(a) et seq.). Accordingly, the 
regulation is established as set forth 
below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
and/or a request for hearing with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
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a sufficient to justify the relief 


The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that. 
regulations establishing new tolerances 
or food additive regulations, or raising 
tolerance levels or food additive 
regulations, or establishing exemptions 
from tolerance requirements do not have 
a significant economic impact on a 
substantial number of small entities. A 
certification statement to this effect was 
published in the Federal Register of May 
4, 1981 (46 FR 24950). 


List of Subjects in 40 CFR Part 185 


Administrative practice and 
procedure, Food additives, Reporting 
and recordkeeping requirements. 


Dated: February 8, 1991. 


Susan H. Wayland, 
Acting Director, Office of Pesticide Programs. 


Therefore, 40 CFR part 185 is amended 
as follows: 


PART 185—[AMENDED] 


1. The authority citation for part 185 
continues to read as follows: 


Authority: 21 U.S.C. 348. 


2. New § 185.1310 is added, to read as 
follows: 


6 185.1310 [1a(S*),3a(Z)}{+)-cyano(3- 
phenoxypheny!)methyl 3-(2-chioro-3, 


RK 
trifluoro-1-propenyl)-2,2- 
dimethyicyclopropanecarboxylate. 

(a) A food additive tolerance of 0.01 
part per million is established for 
residues of the insecticide [1a(S*),3a(Z)] 
-(+)-cyano(3-phenoxypheny])methy]l 3- 
(2-chloro-3,3,3-trifluoro-1-propenyl)-2,2- 
dimethylcyclopropanecarboxylate 
(lambdacyhalothrin) as follows: 

(1) In or on all food items (other than 
those already covered by a higher 
tolerance as a result of use on growing 
crops) in food-handling establishments 
where food products are held, 
processed, or prepared. 

(2) Application shall be limited wants 
to spot and/or crack and crevice 
treatment with a spray solution 
maximum of a 0.66-percent active 
ingredient by weight. Food must be . 
removed or covered during treatment. 
Spray should not be applied directly to 
surfaces or utensils that may come into 
contact with food. Food-contact surfaces 
and equipment should be thoroughly 
cleaned with an effective cleaning 
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compound and rinsed with potable 
water before 

(3) Forspot treatment, a coarse low- 
pressure spray shall be used. Limit 
individual spot treatments ‘to-an area nD 
larger than 20 percentof the ‘surface 
area. Any individual spot treatment 
shall not exceed 2 square ‘feet. 

(4) For.crack.and.crevice treatment, 
equipment capable of delivering a,pin- 
stream of spray directly into the cracks 
and crevices shall’be used. 

(5) To assure safe ‘use of the additive, 
its label and labeling shall conform to 
that registered with the US. 
Environmental Protection Agency, ‘and it 
shall be used in ‘accordance with'such 
label and labeling. - 

(b) [Reserved] 

[FR Doc. 91-4118 Filed-2-20-91; 8:45 ami] 
BILLING CODE 6560-50-F 


40 CFR Part 185 
[FAP 7H5522/R1096; FRL-3804-6] 


Pesticide Food Additive Regulation for 
Deltamethrin 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This document establishes a 


food additive regulation to permit 
combined residues of ‘the insecticide 
deltamethrin and its major metabolite, 
trans-deltamethrin, in tomato products 
(concentrated). This regulation to 
establish a maximum permissible level 
for residues of the insecticide in ‘tomato 
products was'requested by Hoechst- 
Roussel Agri-Vet Co., acting as 
Registered U.S. Agent for Roussel Uclaf 
of Paris, France. 

DATES: This regulation becomes 
effective February 21, 1991. 
ADDRESSES: Written objections, 
identified by the document control 
number, [FAP 7H5522/R1096], may be 
submitted to: Hearing ‘Clerk '(A-110), 
Environmental Protection Agency, Rm. 
3708, 401'M ‘St., SW., Washington, DC 
20460. 

FOR.FURTHER INFORMATION CONTACT: By 
mail: George’ T. LaRocca, Product 
Manager (PM) 15, (H7505C), Registration 
Division, Environmental Protection 
Agency, 401 M St., SW., Washington, DC 
20460. Office location and:telephone 
number: Rm. 204, CM #2, 1921 Jefferson 
Davis Highway, Arlington, VA 22202, 
(703)-557-2400. 

SUPPLEMENTARY INFORMATION: EPA 
issued in the Federal Register of 
December 30, 1987 (52'FR 49171}, in 
which it was announced that Hoechst- 
Roussel Agri-Vet Co., acting as 


registered 1J.S. Agent:for Roussel Uclef - 


of Paris, France, Route ‘202-206:North, 
Somerville, NJ 08876, had submitted 
food additive petition (FAP) 7H5522 to 
EPA under:section 409'of the Federal 
Food, Drug, and Cosmetic Act, 
proposing that 21 CFR part 193 
(redesignated as-40‘OFR part 185 in the 
Federal Register.of June 29, 1988,(53'FR 
24667)), be‘amended'by establishing a 
regulation permitting combined residues 
of the insecticide deltamethrin {(42,32)- 
3(2,2-dibromoviny])-2,2- 
dimethylcyclopropanecarboxylic-acid 
(S}alpha-cyano-3-phenoxybenzy] ester) 
and its major metabolite, trans- 
deltamethrin, in ‘tomato products at 1.0 
part per million((ppm). 

EPA received comments from ‘the 
Florida Tomato Exchange:(the 
Exchange) in opposition to the proposed 
food additive regulation. The Exchange 
requested that the proposed regulation 
be withdrawn or, in the alternative, that 
EPA reopen the comment period to 
provide the Exchange with additional 
information to evaluate the proposal. 
The Exchange raised a number of issues 
to be resolved. 

First, the Exchange stated that “the 
proposal without explanation notes the 
insecticide ‘is considered useful for the 
purpose of which the tolerance is 
sought’ and, therefore, the Agency has 
concluded that the tolerance for the 
tomato products would protect the 
public health.” 

Second, the Exchange stated that it is 
unclear whether the pesticide can be 
used on.domestic crops and whether 
other products are available (and 
approved) to address the same 
problem(s). The Exchange requested 
that EPA consider a tolerance for the 
chemical on tomatoes produced iin the 
United States. The Exchange also said 
that it did not understand ‘the purpose 
for which the insecticide is being 
considered. 

Third, the Exchange asserted ‘that EPA 
had not displayed sensitivity to the 
potential susceptibility of the chemical 
“to find its way into the U‘S. food supply 
by other‘means such as by being-eaten 
by cattle and milk-cows.” 

Fourth, the Exchange-contended ‘that 
the insecticide would likely “be used-on 
fresh tomatoes and other similar 
commodities imported from Mexico 
which are ‘subject to ‘the same pest 
problems as ‘those sold for processing,” 
and hence ‘that “such an-:application 
should ‘be considered 'before.approving 
this proposal.” 

Fifth, the Exchange-asserted that ‘the 
proposal did not provide a basis ‘for 
EPA's conclusion that:residues will not 
be found in animal products or fresh 
tomatoes coming in from Mexico. 


Finally, tthe: Seen: that 
EPA provide ‘an-explanation.in 

record “as to the basis for. leneniaad 
how this product will be regulated-on 
imports, and the basis for:concluding 
that this insecticide will not enter the 
U.S. food supply on products :not 
approved.” 

EPA believes ‘that adequate 
information was provided in the 
proposal to allow meaningful comment 
and that a reissuance of ‘the proposal is 
net warranted. Furthermore, EPA finds 
no basis for ‘the request of ‘the Exchange 
that the proposed regulation be 
withdrawn. 

With regard to the first concern raised 
by the Exchange, EPA's conclusion ‘that 
the use of deltamethrin will be safe 
under the conditions of use in the 
regulation was based:on a‘consideration 
of data from several ‘toxicological 
studies. These-studies are discussed in 
the proposed rule and the companion 
tolerance for tomatoes published in ‘the 
same issue of the Federal Register. EPA 
does not generally require specific data 
on the efficacy or usefulness ofa 
pesticide in a food additive petition; 
rather, the willingness of the petitioner 
to undertake the development, 
registration, and marketing costs for a 
pesticide is taken as evidence’of the 
usefulness.of the product. 

Second, the Exchange appears ‘to be 
confused about the statutory authorities 
involved in pesticide regulation. EPA is 
responsible for regulating the sale and 
use of pesticide products under the 
authority of the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA), 
as amended, 7 U.S.C. 136.et.seq. For 
food-use.chemicals, the Agency .also 
regulates pesticide residues on food 
under sections 408 and 409:of the 
Federal Food, Drug, and:Cosmetic Act 
(FFDCA), 21 U.S.C. 346a and 348. The 
food additive regulation established by 
this-document provides that residues of 
deltamethrin and its major metbolite, 
trans-deltamethrin, may be present:on 
processed tomato products up to.a 
maximum permissible level; a 
companion rule (see PP 2E2663/R1095), 
published elsewhere inthis issue of the 
Federal Register, establishes a tolerance 
for deltamethrin‘on the raw agricultural 


commodity tematoes. These rules are 


issued pursuant to the authority of ‘the 
FFDCA and do mot authorize the use of 
the subjectipesticide inithe United 
States. Deltamethrin is:not registered 
under ‘FIFRA for use on tomatoes or ‘any 
other-crop and hence may not be sold 
and distributed in the United States. To 
date, BPA ‘has not received a request to 
register deltamethrin in the United 
States. If deltamethrin were to be 
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registered in the United States for use on 
tomatoes, the tolerance established for 
tomatoes and processed tomato 
products would govern the lawfulness of 
residues of the chemical resulting from 
such use. 

As to the Exchange's third comment, 
regarding possible residues of 


deltamethrin appearing in the U.S. food 


supply by such means as consumption 
by livestock, because tomato pomace, a 
feed item, is not imported from Mexico, 
and tomatoes imported from Mexico are 
not processed into feed items, there is 
no reasonable expectation of secondary 
residues in U.S. livestock. 

EPA is aware that wet tomato 
pomace, as well as other commodities, 
are fed to Mexican cattle. It is therefore 
possible that there could be secondary 
residues of deltamethrin in any cattle 
imported into the United States from 
Mexico. However, only a small 
percentage of the meat consumed by the 
U.S. population is derived from Mexico. 
According to foreign agricultural trade 
statistics, in 1985, for example, 0.006 
percent (2.7 million pounds) of the U.S. 
meat supply (including beef, lamb, and 
pork) came from Mexico. Since meat 
imports from Mexico are very low and 
because milk, butter, cream, or cheese 
are not imported into the United States 
from Mexico, secondary residues in 
animal products, including dairy 
products, are not of concern. Currently, 
there is not a tolerance for deltamethrin 
residues in animal products. If FDA 
were to find deltamethrin in any 
imported animal products, FDA could 
refuse entry to such shipments. 

With regard to the fourth concern 
expressed by the Exchange, i.e., that a 
tolerance on fresh tomatoes should be 
established before approving the food 
additive regulation, that tolerance is in 
fact being established by a regulation 
published elsewhere in this issue of the 
Federal Register. 

The fifth comment of the Exchange 
likewise appeared to overlook-the fact 
that the Agency had contemporaneously 
proposed the establishment of a section 
408 tolerance for fresh tomatoes. The 
Agency’s conclusions regarding the 
subject of secondary residues have 
already been addressed. 

Finally, in response to the last 
comment, EPA has no basis for believing 
that this insecticide will enter the U.S. 
food supply on food commodities for 
which a tolerance has not been 
established. The Food and Drug 
Administration is charged with the 
enforcement authority for the tolerance 
rules issued by EPA. FDA follows a 
systematic enforcement approach for 


imports which is designed to assure that 
the U.S. food supply is protected from 
violative residues on imported 
commodities. FDA's analytical 
methodology can detect residues of 
deltamethrin in tomatoes as well as in 
other agricultural commodities. 
Therefore, as part of FDA’s routine 
monitoring coverage of Mexican 


produce imported into the United States, 


FDA will assure that the residue levels 
of deltamethrin in tomatoes treated in 
Mexico with the chemical (and in 
processed tomato products) will comply 
with the EPA tolerances and that other 
foods for which no tolerances have been 
established do not contain such 
residues. If FDA were to find 
deltamethrin residues in tomatoes or 
tomato products that exceeded the 
allowable tolerances, or were to detect 
the chemical’s presence in other foods 
for which there are no tolerances, FDA 
would refuse entry to such shipments of 
food. 

In conclusion, the Agency does not 
believe that the comments submitted by 
the Florida Tomato Exchange provide 
any basis for withholding the issuance 
of this food additive regulation. 

There were no requests for referral to 
an advisory committee received in 
response to the proposed rule. 

The data submitted in the petition and 
other relevant material have been 
evaluated and discussed in the proposed 
rule. Based on the data and information 
considered, the Agency concludes that 
under the conditions of use in the 
regulation, the use of deltamethrin will 
be safe. Therefore, the food additive 
regulation is established as set forth 
below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
and/or a request for a hearing with the 
Hearing Clerk at the address given 
above. The objections submitted must 
specify the provisions of the regulation 
deemed objectionable and the grounds 
for the objections. If a hearing is 
requested, the objections must include a 
statement of the factual issue(s) on 
which a hearing is requested and the 
requestor’s contentions on each such 
issue. A request for a hearing will be 
granted if the Administrator determines 
that the material submitted shows the 
following: There is a genuine and 
substantial issue of fact; there is a 
reasonable possibility that available 
evidence identified by the requestor 
would, if established, resolve one or 
more of such issues in favor of the 
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requestor, taking into account 
uncontested claims or facts to the 
contrary; resolution of the factual _ 
issue(s) in the manner sought by the 
requestor would be adequate to justify 
the action requested. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or food additive regulations, or raising 
tolerance levels or food additive 
regulations, or establishing exemptions 
from tolerance requirements do not have 
a significant economic impact on a 
substantial number of small entities. A 
certification statement to this effect was 
published in the Federal Register of May 
4, 1981 (46 FR 24950). 


List of Subjects in 40 CFR Part 185 


Administrative practice and 
procedure, Animal feeds, Pesticides and 
pests, Reporting and recordkeeping 
requirements. 


Dated: January 16, 1991. 


Douglas D. Campt, 
Director, Office of Pesticide Programs. 


Therefore, 40 CFR part 185 is amended 
as follows: 


PART 185—[AMENDED] 


1. The authority citation for part 185 
continues to read as follows: 


Authority: 21 U.S.C. 348. 


2. By adding new § 185.1580, to read 
as follows: 


§ 185.1580 Deltamethrin. 


A regulation is established permitting 
residues of the insecticide deltamethrin 
[(12,3R)-3(2,2-dibromoviny])-2,2- 
dimethylcyclopropanecarboxylic acid 
(S)-alpha-cyano-3-phenoxybenzy] ester] 
and its major metabolite, trans- 
deltamethrin, in or on the following food 
commodity: 


Commodity 


Tomato products (concentrated) 


[FR Doc. 91-4116 Filed 2-20-91; 8:45 am] 
BILLING CODE 6560-50-F 
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DEPARTMENT OF THE INTERIOR 


Office of the Secretary 
43 CFR Part 20 


Employee Responsibilities and 
Conduct 


AGENCY: United States Department of 
the Interior, Secretary. 

ACTION: Notice of availability of 
appendix C. 


SUMMARY: This notice announces the 


availability of appendix C to 43 CFR 
part 20. This appendix lists positions 
within the Department of the Interior for 
which Confidential Statements of 
Employment and Financial Interests 
(DI-212) are required to be filed. 
Appendix C has been updated as of 
December 1, 1990 and has been printed 
as a agency document. This appendix 
will not be published in the Federal 
Register but will be available to the 
public upon request. 
EFFECTIVE DATE: December 1, 1990. 
ADDRESSES: Copies of appendix C may 
be obtained from the Deputy Ethics 
Counselor for each bureau or office 
within the Department of the Interior. 
You may address your requests to the 
Deputy Ethics Counselor, (also insert the 
name of the specific bureau or office), 
1849 C Streets, NW., Washington, DC 
20240. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Gabriel J. Paone or Mr. Mason Tsai, 
Departmental Ethics and Audit Liaison 
Staff, U.S. Department of the Interior, 
Washington, DC 20240, telephone 
number: (202) 208-5916, 
SUPPLEMENTARY INFORMATION: The 
Department of the Interior has received 
approval from the U.S. Office of 
Government Ethics to publish appendix 
C to 43 CFR part 20 as an agency 
document. The availability of this 
document is hereby announced in the 
Federal Register. The initial notice of 
this annual process was provided with 
the publication of 43 CFR part 20 as a 
proposed rule on October 6, 1980 (45 FR 
66370). This arrangement meets 
administrative requirements which 
effect only Department of the Interior 
employees and at the same time defrays 
the cost of publishing the appendix C 
listing in the Federal Register. 
Appendix C lists Department of the 
Interior positions, in addition to GS (or 
GM)-15’s for which a Confidential 
Statement of Employment and Financial 
Interests (Form DI-212) is required to be 
filed by 43 CFR 20.735-30. Positions 
identified in appendix C are effective for 
the February 1, 1991 filing deadline. The 
appendix C listings of positions have 


been approved by the U.S. Office of 
Government Ethics. 


List of Subjects in 43 CFR Part 20 


Conflicts of interest, Government 
employees. 

Authorities: Appendix C to part 20 of title 
43 of the Code of Federal Regulations is 
published under Executive Order 12731, 30 FR 
6459, 3 CFR 1964-65 Comp., as amended (18 


U.S.C. 201 Note); 5 CFR 735.104; and 5 U.S.C. 
301. 


Each appendix C listing positions was 
compiled by its respective bureau and 
office ethics counselor. Consolidation of 
bureau and office listings into one 
appendix C document was done by the 
= Ethics and Audit Liaison 
Staff. 


Dated: February 5, 1991. 
Charles E. Kay, 
Designated Agency Ethics Official and 
Principal Deputy Assistant Secretary— 
Policy, Management and Budget. 
[FR Doc. 91-4126 Filed 2-20-91; 8:45 am] 
BILLING CODE 4310-10-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Parts 2 and 90 
[GEN Docket No. 88-566; FCC 90-423] 


Communications Equipment; Radio 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: By this action, the 
Commission clarifies certain aspects of 
its Report and Order in this proceeding 
54 43293, October 24, 1989 in response to 
two petitions for reconsideration and 
clarification. The Commission declines 
to develop or adopt compatibility and 
protocol standards at this time. Further, 
it concludes that tracking of suspected 
stolen vehicles prior to the filing of the 
stolen vehicle report is not general 
purpose vehicle tracking or monitoring 
and, therefore, is permitted. 
Additionally, the Commission prohibits 
mobile transmitters installed in vehicles 
from automatically activating outside 
their jurisdiction as part of anti-jamming 
features. 

EFFECTIVE DATE: March 25, 1991. 
ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Tom Mooring, Frequency Allocations 
Branch, Office of Engineering and 
Technology, (202) 653-8114. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s 


* Memorandum Opinion and Order 


adopted December 20, 1990, and 
released February 4, 1991. The full text 
of Commission decisions are available 
for inspection and copying during 
regular business hours in the FCC 
Dockets Branch (room 239), 1919 M 
Street NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractor, Downtown Copy 
Center, 1114 Twenty First Street NW., 
Washington 20037 (202) 452-1422. 


Summary of Memorandum Opinion and 
Order 


1. In October 1989, the Commission 
adopted a Report and Order that 
modified the Table of Allocations to 
include the frequency 173.075 MHz for 
stolen vehicle recovery systems (SVRSs) 
and established SVRS service rules. 
These rules provide that SVRSs are 
limited to recovering stolen vehicles and 
are not authorized for general purpose 
vehicle tracking or monitoring. In that 
order, the Commission declined to 
establish such technical standards as 
vehicle identification numbering 
techniques, vehicle target transmitter/ 
receiver compatibility, uniform 
protocols, compatible manufacturing 
standards, and operational 
specifications. In declining to establish 
standards, the Commission expressed 
concern that the process would 
significantly delay the introduction of 
this new service. 

2. Seeking reconsideration and 
clarification, Vehicle Security 
Electronics, Inc. (VSE) and METS, Inc. 
(METS) asked the Commission to 
reconsider its decision with respect to 
mandatory compatibility and protocol 
standards. The petitioners contended 
that without such standards the Lo-Jack 
Corporation (Lo-Jack), which initially 
petitioned the Commission for this 
service, would have a monopoly. In 
addition, METS sought clarification of 
the legality of a feature in its proposed 
SVRS that enables its system to track a 
subscriber’s vehicle seconds after an 
unauthorized entry. Also, VSE requested 
that the Commission prohibit an anti- 
jamming feature of the Lo-Jack system, 
contending that it will cause substantial 
interference to other systems in 
neighboring communities. Lo-Jack filed 
an opposition to the petitions for 
reconsideration. 

3. The Commission finds that 
mandated compatibility and protocol 
standards are unnecessary and that any 
necessary coordination between 
adjacent licensees operating different 
SVRSs could be effected by informal 
agreements. The Commission continues 
to believe that implementation of this 





service would be greatly delayed if it 
were to mandate such standards and 
that any standards established at this 
time will limit future technological 
advancements. Further, the licensees of 
operating SVRSs may be forced to 
modify their systems at considerable 
expense. However, if experience shows 
that standards are necessary, the 
Commission reserves the right to impose 
them at some future time. 

4. The Commission also finds that no 
evidence exists to demonstrate that Lo- 
Jack is establishing a monopoly in this 
service because of a lack of standards. 
The SVRS rules expressly provide that 
multiple systems may be established in 
any given area, and the petitioners have 
not demonstrated that local law 
enforcement officials are unwilling to 
consider systems other than Lo-Jack’s or 
even multiple systems in the same area. 

5. The Commission further finds that 
tracking of a suspected stolen vehicle 
prior to the filing of the stolen vehicle 
report is permitted. While the rules 
prohibit SVRSs from general tracking 
and monitoring, the Commission does 
not consider systems activated when a 
theft has likely occurred to be general 
tracking. 

6. Finally, the Commission finds that 
mobile transmitters should not be 
automatically activated outside of their 
jurisdiction as part of an anti-jamming 
feature. The Commission believes that 
the limited benefits of Lo-Jack’s anti- 
jamming feature are far outweighed by 
the interference it might cause. 
Ordering Clause 

7. Accordingly, Jt is ordered That, 
pursuant to authority of sections 4{i), 
301, and 303(r) of the Communications 
Act of 1934, as amended, 47 U.S.C. 
154(i), 301, and 303{r), the petitions for 
reconsideration and clarification filed 
by METS, Inc. and Vehicle Security 


Electronics, Inc. are granted to the 
extent indicated herein, and otherwise 


Are denied. It is further ordered That 
this proceeding is terminated. 


List of Subjects 
47 CFR Part 2 
Communications equipment. 
47 CFR Part 90 
Radio. 
Federal Communications Commission. 


Donna R. Searcy, 
Secretary. : 
[FR Doc. 91-4062 Filed 2-20-81; 6:45 am| 


BILLING CODE 6712-01-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 672 
[Docket No. 901184-0284) 


Groundfish of the Gulf of Alaska 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of closure to directed 
fishing in the Gulf of Alaska; request for 
comments. 


SUMMARY: The Director, Alaska Region, 
NMFS (Regional Director), is 
establishing a directed fishing 
allowance for pollock in the combined 
Western and Central Regulatory Areas 
of the Gulf of Alaska and, because that 
allowance has been taken, is prohibiting 
further directed fishing for pollock by 
vessels fishing in that area. This action 
is necessary to prevent the interim total 
allowable catch (TAC) for pollock in the 
combined Western and Central 
Regulatory Areas from being exceeded 
before the end of the fishing year. The 
intent of this action is to promote 
optimum use of groundfish while 
conserving pollock stocks. 
DATES: Effective: 12 noon, Alaska local 
time (A.Lt.), February 15, 1991, for the 
remainder of the fishing year, unless 
superseded. Comments are invited for 15 
days following the effective date of this 
notice. 
ADDRESSES: Comments should be 
mailed to Dale R. Evans, Chief, Fisheries 
Management Division, National Marine 
Fisheries Service, P.O. Box 21668, 
Juneau, Alaska 99802-1668, or be 
delivered to 9109 Mendenhall Mall 
Road, Federal Building Annex, Suite 6, 
Juneau, Alaska. 
FOR FURTHER INFORMATION CONTACT: 
Patsy A. Bearden, Resource 
Management Specialist, NMFS, 907-586- 
7228. 
SUPPLEMENTARY INFORMATION: The 
Fishery Management Plan for the Gulf of 
Alaska Groundfish Fishery (FMP] 
governs the groundfish fishery in the 
exclusive economic zone in the Gulf of 
Alaska under the Magnuson Fishery 
Conservation and Management Act. The 
FMP was prepared by the North Pacific 
Fishery Management Council and was 
implemented by regulations appearing 
at 50 CFR 611.92 and parts 620 and 672. 
Under § 672.20{c){2), if the Regional 
Director determines that the amount of a 
target species or “other species” 
category apportioned to a fishery, or 
with respect to pollock, to a quarterly 
allowance, is likely toe be reached, the 
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Regional Director may establish a 
directed fishing allowance for that 
species or species group. The amount of 
a species or species group apportioned 
to a fishery is TAC, as defined in 

§ 672.20(c)(1). In establishing a directed 
fishing allowance, the Regional Director 
shall consider the amount of that 
species or species group that will be 
taken as incidental catch in directed 
fishing for other species in the same 
regulatory area or district. If the 
Regional Director establishes a directed 
fishing allowance and that allowance is 
or will be reached, he will prohibit 
directed fishing for that species or 
species group in the specified regulatory 
area or district. 

The Regional Director has determined 
that the interim TAC (see 55 FR 47897; 
November 16, 1990) will soon be reached 
and that the remaining interim amounts 
of pollock in the Western and Central 
Regulatory Areas will be necessary as 
bycatch to support remaining groundfish 
fisheries in those regulatory areas. The 
Regional Director establishes a directed 
fishing allowance of 16,500 metric tons 
(mt) for the combined Western and 
Central Regulatory Areas and prohibits 
directed fishing for pollock in these 
areas, effective 12 noon, A.L.t., February 
15, 1990. 

After the closure of directed fishing 
for pollock in the Western and Ceritral 
Areas, in accordance with § 672.20(g){3), 
amounts of pollock retained on board 
vessels in the Western and Central 
Regulatory Areas at any time during a 
trip must be less than 20 percent of the 
amount of all other fish species retained 
at the same time by the vessel during 
the same trip. 

When the Secretary implements a 
final pollock TAC for 1991, directed 
fishing for pollock in the combined 
Western and Central Regulatory areas 
could resume if the first quarter 
allowance of the final TAC is greater 
than the interim TAC. If the first quarter 
allowance of the final TAC is equal to 
the interim TAC, the fishery will reopen 
on April 1, 1991, when a second quarter 
pollock allowance would become 
available. Directed fishing in the 
Shelikof Strait District also would be 
allowed at that time. 


Classification 
This action is taken under 50 CFR 


672.20 and is in compliance with 
Executive Order 12291. 

Immediate effectiveness of this notice 
is necessary to prevent excessive 
wastage of groundfish that will occur if 
the TAC is exceeded and retention of 
pollock is prohibited. The Assistant 
Administrator for Fisheries, NOAA, 
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finds for good cause that it is 
impractical and contrary to the public 
interest to provide prior notice and 
comment on this notice or to delay its 
effective date. However, interested 
persons are invited to submit comments 
in writing to the address above for 15 
days after the effective date of this 
notice. 


List of Subjects in 50 CFR Part 672 
Fish, Fisheries, reporting and 

recordkeeping requirements. 
Authority: 16 U.S.C. 1801 et seg. 
Dated: February 15, 1991. 

Richard H. Schaefer 


Director of Office of Fisheries, Conservation 
and Management, National Marine Fisheries 
Service. 


[FR Doc. 91-4098 Filed 2-15-91; 1:59 pm] 
BILLING CODE 3510-22-M 


50 CFR Part 675 
[Docket No. 901199-1021] 


Groundfish of the Bering Sea and 
Aleutian Islands 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of closure. 


SUMMARY: The Director, Alaska Region, 


NMFS (Regional Director) has 
determined that 200,000 metric tons of 


pollock will be caught in the Bogoslof 
District in the Bering Sea subarea by the 
effective date of this closure. The 
Secretary of Commerce (Secretary) is 
prohibiting further directed fishing for 


pollock in the Bogoslof District of the 
Bering Sea subarea from noon, Alaska 
local time (A.Lt.), February 17, 1991, 
through noon, A.Lt., April 15, 1991. This 
action is necessary to prevent exceeding 
200,000 metric tons of pollock catch in 
the Bogoslof District of the Bering Sea 
subarea. The intent of this action is to 
ensure optimum use of Bering Sea 
groundfish while conserving Bogoslof 
District pollock. 

DATES: Noon, A.1.t., February 17, 1991, 
through noon, A.1.t., April 15, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Andrew N. Smoker, Resource 
Management Specialist, NMFS, 907-586- 
7228. 

SUPPLEMENTARY INFORMATION: The 
Fishery Management Plan for the Bering 
Sea/ Aleutian Islands Groundfish (FMP) 
governs the groundfish fishery in the 
exclusive economic zone within the 
Bering Sea and Aleutian Islands 
management area under the Magnuson 
Fishery Conservation and Management 
Act. The FMP was prepared by the 
North Pacific Fishery Management 
Council and is implemented by 
regulations appearing at 50 CFR 620 and 
part 675. 

Regulations implementing the FMP 
provide that one-fourth of the 
preliminary groundfish specifications 
and one-fourth of the preliminary 
halibut prohibited species catch 
amounts will be available on January 1 
of the new fishing year on an interim 
basis until superseded (50 CFR 
675.20(a)(7)(i)). The 1991 interim 
specification for pollock in the Bering 
Sea subarea is 272,000 metric tons (mt). 


Amendment 14 to the FMP also 
apportioned Bering Sea pollock to roe 
and non-roe seasons. A subsequent 
emergency interim rule (effective 
February 6, 1991; filed for public 
inspection at the Office of the Federal 
Register on February 6, 1991) 
established the Bogoslof District in the 
Bering Sea subarea and provided that 
when the Regional Director determines 
that 200,000 mt of pollock have been 
caught in the Bogoslof District, the 
Secretary will publish a notice in the 
Federal Register prohibiting directed 
fishing for pollock in the Bogoslof 
District until noon, A.L.t., April 15, 1991. 

The Regional Director has determined 
that the catch of pollock in the Bogoslof 
District will reach 200,000 mt by 
February 17, 1991, and is therefore 
prohibiting further directed fishing for 
pollock in that district until noon, A.Lt., 
April 15, 1991. 


Classification 


This action is taken under § 675.20 and 
is in compliance with Executive Order 
12291. 


List of Subjects in 50 CFR Part 675. 
Fish, Fisheries, Recordkeeping and 
reporting requirements. 
Authority: 16 U.S.C. 1801 et seq. 
Dated: February 14, 1991. 


Richard H. Schaefer, 


Director of Office of Fisheries, Conservation 
and Management, National Marine Fisheries 
Service. 

[FR Doc. 91-4099 Filed 2-15-91; 1:59 pm] 
BILLING CODE 3510-22-M 





Proposed Rules 


This section of the FEDERAL REGISTER 


DEPARTMENT OF AGRICULTURE 


Agricultura! Stabilization and 
Conservation Service 


7 CFR Part 777 
Disaster Payment Program for 1990 
Crops 


AGENCY: Agricultural Stabilization and 
Conservation, USDA. 
ACTION: Proposed rule. 


SUMMARY: Public Law 101-302, the Dire 


Emergency Supplemental 
Appropriations Act for FY 1990 (the 1990 
Act), provides assistance to eligible 
producers for losses of 1990 crop 
production of peanuts, soybeans, sugar 
beets, and sugarcane damaged by a 
natural disaster in 1989. Generally, to be 
eligible to receive a payment, a producer 
must have suffered a loss of production 
of at least 40 percent for such crop. This 
proposed rule sets forth at.7 CFR part 
777 the regulations which are necessary 
to establish the criteria to be used in 
making asssitance available to eligible 
producers. 

DATES: Comments must be received on 
or before March 25, 1991. 


ADDRESSES: Submit comments to 
Director, Cotton, Grain, and Rice Price 
Support Division, Agricultural 
Stabilization and Conservation Service, 
United States Department of 
Agriculture, P.O. Box 2415, Washington, 
DC. Telephone: (202) 447-7641. 


FOR FURTHER INFORMATION CONTACT: 
Charles M. Cox, Jr., Program Specialist, 
Cotton, Grain, and Rice Price Support 
Division (CGRD), Agricultural 
Stabilization and Conservation Service 
(ASCS), United States Department of 
Agriculture (USDA), P.O. Box 2415, 
Washington DC. Telephone (202) 382- 
8757. 5 
SUPPLEMENTARY INFORMATION: This 
proposed rule has been reviewed under 
USDA procedures established in 
accordance with provisions of Executive 
Order 12291 and Departmental 
Pegulation No. 1512-1 and has been 


classified as “non-major” since the 
program will have an annual effect on 
the economy of less than $100 million. A 
final regulatory impact analysis was 
deemed to be unnecessary because the 
cost of the program is less than $100 
million. 

it has been determined that the 
Regulatory Flexibility Act is not 
applicable to this proposed rule since 
the Commodity Credit Corporation 
(CCC) is not required by 5 U.S.C. 553 or 
any other provision of the law to publish 
a notice of proposed rulemaking with 
respect to the subject matter of this rule. 

An Environmental Evaluation with 
respect to the Disaster Payment Program 
has been completed. It has been 
determined that this action is not 
expected to have a significant impact on 
the quality of the human environment. In 
addition, it has been determined that 
this action will not adversely affect 
environmental factors such as wildlife 
habitat, water quality, air quality, and 
land use and appearance. Accordingly, 
neither an Environmental Assessment 
nor an Environmental Impact Statement 
is needed. 

The title and number of the Federal 
assistance program to which this notice 
applies are: Title—Commodity Loans 
and Purchases; Number 10.051, as found 
in the Catalog of Federal Domestic 
Assistance. 

This program/activity is not subject to 
the provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
part 3015, subpart V, published at 48 FR 
29115 (June 24, 1983). 


Background 


The 1990 Act provides $11 million for 
the making of disaster payments, as 
provided in section 201(k) of the 
Agricultural Act of 1949, as amended 
(the 1949 Act) for production losses to 
producers of 1990 crops of peanuts, 
soybeans, sugar beets, and sugar cane 
which were affected by a natural 
disaster in 1989. To receive such a 
payment, the loss of production of a 
crop must be greater than 40 percent of 
the farm’s expected production. With 
respect to sugarcane, such losses shall 
be made on a recoverable sugar basis. 

The 1949 Act establishes the basic 
payment rate which will be used in 
making disaster payments. The actual 
payment rates will be 50 percent of the 
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1990 support price for sugarcane and 
total payments for all producers are 
limited to $11,000,000. 

Generally, the proposed rule provides 
that the farm yield shall be determined 
by the producer using a 3 year average 
of sugar actually produced on the farm 
per acre for the years 1987, 1988 and 
1989 or using the NASS data for 5 years 
dropping the highest and the lowest. 

Producers who obtained crop 
insurance for the 1990 crop of a 
commodity, under the Federal Crop 
Insurance Act (as amended}, will have 
their disaster payment reduced by the 
amount which the sum of the net crop 
insurance benefits (gross indemnity less 
premium paid) and the computed 
disaster payment exceeds the disaster 
payment acreage times the disaster 
yield times the basic payment rate for 
the commodity. In addition, in the event 
the total claims submitted exceed $11 
million, all claims will be reduced 
proportionately. 


List of Subjects 

Disaster Payment 1990 Crops. 
Proposed Rule 

Accordingly, 7 CFR part 777 is added 


to read as follows: 


PART 777—DISASTER PAYMENT 
PROGRAM FOR 1990 CROP OF 
SUGARCANE, SUGAR BEETS, 
SOYBEANS AND PEANUTS 


Sec. 

777.1 
777.2 
777.3 
777.4 
777.5 


General statement. 

Administration. 

Definitions. 

Availability of disaster payments. 

Disaster benefits. 

777.6 Filing application for payment. 

777.7. Report of acreage, production 
disposition, and indemnity payments. 

777.8 Availability of funds. 

777.9 Misrepresentation, scheme and 
device, and fraud. 

777.10 Refunds to CCC. 

777.11 -Cumulative liability. 

777.12 Appeals. 

777.13 Liens. 

777.14 Other regulations. 

777.15 OMB control numbers assigned 
pursuant to the Paperwork Reduction 
Act. 

Authority: 7 U.S.C. 1446. 


§777.1 General statement. 


This part implements a Disaster 
Payment Program for the 1990 crop year 
as provided by the Dire Emergency 
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Supplemental Appropriations Act for 
Fiscal Year 1990. The purpose of the 
program is to make disaster payments to 
eligible producers of sugarcane, sugar 
beets, peanuts and soybeans who have 
suffered a Yeloss praduction of their 


1996 crop as the result of a natural 
disaster in T9892. 


$777.2 Administration. 

(a) The program will be administered 
under the general supervision of the 
Administrator, Agricultural, 
Stabilization, And Conservation Service 
(ASCS)}, and shall be carried out in the 
field by State and county Agricultural 
Stabilization and Conservation (ASC] 
committees. 

(b) State and county ASC committees 
and representatives and employees. 
thereof do not have the authority to 
modify or waive any of the provisions of 
this part as amended or supplemented. 

(c} The State ASC committee shall 
take any action required by this part 
which has not been taken by a county 
ASC committee. The State ASC 
committee shall also: (1) Correct or 
require a county ASC committee to 
correct, any action taken by such county 
ASC committee which is not in 
accordance with this part, or 

(2) Require a county ASC committee 
to withhold taking any action which is 
not in accordance with this part. 

(d) ASCS shall determine alt yields 
and prices this part and may 
utilize any agency of the Department of 
Agriculture in making such 
determinations. To the extent 
practicable, ASCS will use data 
provided by the National. Agricultural 
Statistical Service (NASS). Any 
’ reference in this Part ta NASS shall not 
restrict ASCS from using data from 
other sources. 

(e} No delegation herein to a State or 
county ASC committee shall preclude 
the Administrator, ASCS, or a designee, 
from determining any question arising 
under the program or from reversing or 
modifying any determination made by a 
State or county ASC committee. 


§ 777.3 Definitions. 

In determining the meanings of the 
provisions of this part, unless the 
context indicates otherwise, words 
imparting the singular aera and Pevrty 


to several persons or 

’ imparting the plural include tie ste 
words imparting the masculine gender 
include the feminine aswell, and words 
used in the present tense include the 
past and fature as well as the present. 
The following terms shall have the 
following meanings and all other words 
and phrases shall have the meanings 
assigned to them im the regulations 


governing the reconstitution of farms itr 
— 719 of this title. 


Actual production 
of soybeans and peanuts actually 
harvested and in the case of sugar beets 
and sugarcane the quantity of sugar 
produced from such crop, or which could 
have been harvested or produced as 
determined by the —e ASC 
conmnittee in accordance with 
instructions issued by the Deputy 
Administrator, State and County 
Operations (Deputy Administrator), 
(ASCS}. Such quantity includes all 
harvested acreages including sugarcane 
harvested for seed. Producers will have 
the option of using either the average of 
(1) 3 previous years of actual production 
or (2) the program payment yield 
established by ASCS. 

Disaster payment yield means, as 
selected by a producer, the average of 
actual yields for the years 1987 through 
1989 determined in. accordance with 
instructions issued by the Deputy 
Administrator or the county average 
yield for the crop, established by ASCS. 
Such county average yield shall be the 
average of the county average yields for 
the years 1985 through 1989. as 
determined by NASS, excluding the year 
in which the yield was the highest and 
the year in which the-yield was the 
lowest. 

Eligible crop means the 1990 crop of 
sugarcane, sugarbeets, soybeans and: 
peanuts. 

Eligible disaster means damaged by a 
December 1989 frost or freeze. 

Eligible producer means, with respect 
to an eligible crop, for which an 
application for disaster payment has 
been made under this part, a person 
who as owner, landlord, tenant, or 
sharecropper is entitled to share in such 
crops, or the proceeds therefrom, 
available for marketing from the farm-or 
would have been if such crop had been 
produced. Such person must also be the 
producer who is on the farm at the time 
of the 1989 freeze and who also 
harvested the 1990 crop. 

Expected production means the 
disaster yield times the sum of the 1990 
planted acreage of the crop and the 1990 
prevented planted acreage of the crop. 


§ 777.4 Availability of disaster payments. 

Disaster payments will be made 
available to eligible producers of the 
1990 crop of an eligible crop who 
suffered losses because of the 


occurrence of natural disaster in 1989. 


§777.5 Disaster benefits. 


{a} Disaster payments for low yield 
losses on 1990 crop of an eligible crop 
are authorized to be made to producers 


who file a CCC-441SU, Application for 


1990 Disaster Benefits, if (1) The farm 
operator submits an Application for 
Disaster Credit (Form ASCS-—574), in 
accordance with instructions issued by 
the Deputy Administrator; 

(2) The farm operator submits a report 
of production and disposition (Form 
ASCS-658) in accordance with § 777.7; 
and 

(3) The county ASC committee 
determines that because of an eligtble 
disaster condition, prodacers or a farm 
were able to harvest less than 60: 
percent of the expected production of arr 
eligible crop in 1990. 

(b) Each eligible producer’s share of a 
disaster payment shalt be based on the 
eligible producer’s share of the crop or 
the proceeds therefrom or, ifno crop 
was produced, the share which the 
eligible producer would have otherwise 
received if the crop had been produced. 


§ 777.6 Filing application for payment. 

(a) Applications for payment for either 
program shall be filed by the applicant 
with the county ASCS office serving the 
county where the producer's farm is 
located for administrative purposes. 

(b} An application for payment shall 
be filed as soon as practicable after the 
producer's eligibility has been 
established in accordance with 
§ 777.5(a). Applications for payment 
must be filed na later than May 1, 1991. 


$777.2 Report of acreage, production 
disposition, and indemnity payments. 

(a) Eligible producers shall report, in 
accordance with instructions.issued by 
the Deputy Administrator, the acreage, 
production, and disposition of all 
eligible crops produced in 1990 on an 
acreage for which an application for a 
disaster payment is filed. Such 
production reports must be filed no later 
than May 1, 1991. 

(b) If there has been a disposition of 
crop production through commercial 
channels, the eligible producer must 
furnish documentary evidence of such 
disposition or provide CCC authority im 
order to verify the information provided 
on the report. Acceptable evidence shall 
include, but not limited to, such items as 
the original or a copy of commercial 
receipts, CCC loan documents, 
settlement sheets, or records of sugar 
production. 

(c) If there has been a disposition of 
crop production other than through 
commercial channels, such as seed cane, 
the eligible producer must furnish such 
documentary evidence as the county 
ASC committee determines to be 
necessary in order to verify the 


information provided by the producer. 
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§777.8 Availability of funds. 


In the event the total amount of all 
claims submitted exceeds $11 million, 
each payment shall be reduced by a 
uniform percentage. 


§777.9 Misrepresentation, scheme and 
device, and fraud. 

(a) If ASCS determines that any 
producer has erroneously represented 
any fact or has adopted, participated in, 
or benefited from, any scheme or device 
which has the effect of defeating, or is 
designed to defeat the purpose of this 
part, such producer shall not be eligible 
for disaster payments under this part 
and all payments previously made to 
any such producer shall be refunded to 
ASCS. The amount paid to ASCS shall 
include any interest and other amounts 
as determined in accordance with this 
part. 

(b) If any misrepresentation, scheme 
or device, or practice has been 
employed for the purpose of causing 
ASCS to make a payment which ASCS 
under this part otherwise would not 
make, all amounts paid by ASCS to any 
such producer shall be refunded to 
ASCS together with interest and other 
amounts as determined in accordance 
with this part, and no further disaster 
payments shall be made to such * 
producer by ASCS. 

(c) If the county ASC committee 
determines that any producer has 
adopted or participated in any practice 


which tends to defeat the purpose of the . 


program established in accordance with 
this part, the county committee shall 
withhold or require to be refunded all or 
part of the payments which otherwise 
would be due the producer under this 
part. 


§777.10 Refunds to CCC. 


(a) In the event that there is a failure 
to comply with any term, requirement, 
or condition for payment made in 
accordance with this part, all such 
payments made to the producer shall be 
refunded to ASCS, together with 
interest. 

(b) Producers must refund to ASCS 
any excess payments made by ASCS. 

(c) In the event that the loss of 
production was established as a result 
of erroneous information provided by 
any person to the county ASCS office or 
was erroneously computed by such 
office, the loss of production shall be re- 
computed and the payment due shall be 
corrected as necessary. Any refund of 
payments which are determined to be 
required as a result of such re- 
computation shall be remitted to ASCS. 


$777.11 Cumulative liability. 


The liability of any producer for any 
payment or refund which is determined 
in accordance with this part to be due to 
ASCS shall be in addition to any other 
liability of such producer under any civil 
or criminal fraud statute or any other 
statute or provision of law including, but 
not limited to, 18 U.S.C. 286, 287, 371, 
641, 1001; 15 U.S.C. 714m; and 31 U.S.C. 
3729. 


$777.12 Appeais. 

Reconsideration and review of all 
determinations made in accordance 
with this part with respect to a farm or 
an individual producer shall be made in 
accordance with part 780 of this title. 


$777.13 Liens. 

Any payment which is due any person 
shall be made without regard to 
questions of title under State law and 
without regard to any claim or lien 
against the crop, and the proceeds 
thereof, which may be asserted by any 
creditor, except agencies of the United 
States Government. 


§777.14 Other regulations. 

The following regulations and 
amendments thereto shall also be 
applicable to this part: 

(a) 7 CFR part 3. Debt Management. 

(b) 7 CFR part 12, Highly Erodible 
Land and Wetland Conservation. 

(c) 7 CFR part 707, Payments Due 
Persons Who Have Died, Disappeared 
or Have Been Declared Incompetent. 

(d) 7 CFR part 719, Reconstitution of 
Farms, Allotments, Normal Crop 
Acreage and Preceding Year Planted 
Acreage. 

(e) 7 CFR part 780, Appeal 
Regulations. 

(f) 7 CFR part 790, Incomplete 
Performance Based Upon Action or 
Advice of an Authorized Representative 
of the Secretary. 

(g) 7 CFR part 796, Denial of Program 
Eligibility for Controlled Substance 
Violation. 


§ 777.15 OMB control numbers assigned 
pursuant to the Paperwork Reduction Act. 
The information collection 
requirements of this part shall be 
submitted to the Office of Management 
and Budget (OMB) for purpose of the 
Paperwork Reduction Act and it is 
anticipated that an OMB Number will be 
assigned. 
Signed at Washington, DC on February 14, 
1991. 
Keith D. Bjerke, 
Administrator, Agricultural Stabilization and 
Conservation Service. 
[FR Doc. 91-4006 Filed 2-20-91: 8:45 am] 
BILLING CODE 3410-05-m 
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Agricultural Marketing Service 
7 CFR Part 981 
[AMS-FV-91-233] 


Almonds Grown in 5 

to the Administrative Rules and 
Regulations Concerning Transfers of 
Reserve Credits 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Proposed rule. 


sSuMMARY: This proposed rule invites 
comments on a revision of the 
administrative rules and regulations 
established under the Federal marketing 
order for California almonds. Currently, 
the administrative rules and regulations 
allow handlers to transfer reserve 
credits to other handlers only after they 
have made reserve dispositions in 
excess of their reserve obligations. This 
action proposes to allow handlers to 
transfer reserve credits before they have 
made reserve dispositions in excess of 
their reserve obligations. The action is 
based on a unanimous recommendation 
of the Almond Board of California 
(Board), which is responsible for local 
administration of the order, and other 
available information. 


DATES: Comments must be received by 


March 8, 1991. 


ADDRESSES: Interested persons are 
invited to submit written comments. 
concerning this proposal. Comments 
must be sent in triplicate to the Docket 
Clerk, Marketing Order Administration 
Branch, F&V, AMS, USDA, room 2525-S, 
P.O. Box 96456, Washington, DC 20090- 
6456. Comments should reference the 
docket number and the date and page 
number of this issue of the Federal 
Register and will be available for public 
inspections in the Office of the Docket 
Clerk during regular business hours. 
FOR FURTHER INFORMATION CONTACT: 
Allen Belden, Marketing Order 
Administration Branch, F&V, AMS, 
USDA, room 2525-S, P.O. Box 96456, 
Washington, DC 20090-6456; telephone: 
(202) 475-3923. 
SUPPLEMENTARY INFORMATION: This 
proposed rule is issued under marketing 
agreement and Order No. 981 (7 CFR 
part 981), both as amended, hereinafter 
referred to as the “order,” regulating the 
handling of almonds grown in 
California. The order is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), hereinafter referred to as the Act. 
This rule has been reviewed by the 
Department in accordance with U.S. 
Department of Agriculture (USDA) 
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Regulation 1512-1 and the criteria 
contained in Executive Order 12291 and 
has been determined ta be a “non- 
major” rule. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic: impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not-be unduly 
or disproportionately. burdened. 
Marketing orders. issued. pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 

_ There are approximately 100 handlers 
of almonds who are subject to 
regulation under the marketing order 
and approximately 7,000 producers in 
the regulated area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.1) as those having annual receipts of 
less than $500,000, and small agricultural 
service firms are defined as those who 
annual receipts are less than $3,500,000. 
The majority of handlers and producers 
of California almonds may be classified 
as small entities. 

This action proposes to allow 
handlers of California almonds to 
transfer reserve credits to other 
handfers before they have met their own 
reserve disposition obligations. This 
action relieves a restriction on handlers 
and is not expected to impose any 
additional burden or costs on handlers. 

This action proposes to revise section 
981.455 of Subpart—Administrative 
Rules and Regulations and is based on a 
unanimous recommendation of the 
Board and other available information. 

The order contains provisions which 
allow the Secretary of Agriculture to 
establish salable and reserve 
percentages for a particular crop year. 
The crop year period designated under 
the order begins on each July ? and ends 
on each June 30. When salable and 
reserve percentages are in effect, they 
apply to all marketable almonds 
received by handlers for their own 
accounts during a particular crop year. 
Handlers may dispose of salable 
almonds im any markets: Reserve 
almends must be withheld from 
handling, disposed of by handlers in 
reserve outlets, or delivered to the Board 
for disposition in reserve outlets. 

Section 981.55 of the order provides 
that any handler may, upon notice to 


and under the supervision and direction — 
of the Board, transfer reserve credits to 
another handler. Handlers receive 
credits against their reserve obligations 
for disposing of almonds in reserve 
outlets or delivering almonds to the 
Board for disposition. Reserve outlets 
are specified in § 981.66(c) of the order, 
which states that no reserve almonds 
shall be sold in the United States, Puerto 
Rico, and the Canal Zone other than the 
governmental agencies or to charitable 
institutions for charitable purposes, 
except for diversion into almond oil, 
almond butter, poultry or animal feed, or 
into other channels which the Board 
finds are noncompetitive with existing 
normal markets for almonds, and with 
proper safeguards in each case to 
prevent such almonds thereafter 
entering the channels of trade in such 
normal markets. 

Section 981.455(b) of the rules and 
regulations established under the order 
currently provides that if a handler has 
reserve disposition credit in excess of 
that handler’s reserve obligation, all or 
part of the excess disposition may be 
credited to another handler. Section 
981.50 of the order provides that a 
handler’s reserve obligation for a 
particular crop year is equal to the 
quantity of almonds having a 
kernel weight equal to the reserve 
percentage of the kernelweight of alk 
almonds. such handler receives for its 
own account during that crop year. 

This action proposes to amend 
§ 981.455(b) to allow handlers to transfer 
reserve credits before they made reserve 
dispositions in excess of their reserve 
obligations. The Board believes that this 
change is needed because the current 
language of § 981.455(b)} unduly restricts 
handlders who wish to transfer credit. 

In many crop years when a reserve 
percentage is in effect under the order, a 
portion of the reserve is released back to 
the salable category during the crop 
year or shortly after-the end of the crop 
year. In some crop years when the 
reserve is released to the salable 
category, it is released in more than one 
installment. Section 981.48 of the order 
provides that requests to the Secretary 
of Agriculture to increase the salable 
percentage must be filed prior to May 
15. The Secretary of Agriculture must 
then go through rulemaking proceedings 
before issuing a final rule to release 
reserve almonds to the salable category. 
Thus, handlers may not know until near 
the end or after the end of a particular 
crop year witat their ultimate reserve 
obligations for that’crop year will be. 

Handlers are generally unwilling to 
dispose of reserve almonds which may 
be released: te the salable category at a 
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later date. Thus, because many handlers 
do not make reserve dispositions in 
excess of their reserve obligations by 
disposing of their almonds in reserve 
outlets or delivering those almonds. to. 
the Board, they are unable to utilize the 
reserve credit transfer provisions as 
currently specified im § 981.455(b} of the 
rules and regulations established under 
the order. 

This action proposes to allow 
handlers. to transfer reserve credits 
before they have made reserve 
dispositions in excess of their reserve 
obligations. This change would be 
expected to benefit the industry by 
encouraging handlers who have 
developed markerts for reserve almonds: 
to sell as large a quantity of almonds ta 
those markets as possible and transfer 
credits to other handlers who may not 
have developed such markets. Thus, the 
change would improve marketing 
efficiencies and facilitate the disposition 
of reserve almonds. The change should 
also provide buyers of reserve almonds 
with a more stable and reliable supply. 

It is also ; ropased to add to section 
981.455(b), language indicating that the 
transfer of reserve credit would not 
relieve the transferring handier fronr 
that handler’s reserve obligation for the 
applicable crop year. Handlers must at 
all times hold in their possession or 
under their control a quantity of 
almonds necessary to meet their reserve 
obligations, less the quantity of almonds 
for which they have received reserve 
credits which have not been transferred 
to another handler and less any quantity 
for which they have otherwise been 
relieved by the Board of the 
responsibility ta.so hold. 

Section 981.455{b} of the rules and 
regulations established under the order 
also currently provides that transferred 
reserve credit shall not exceed the 
quantity needed by the receiving 
handler to cover that handler’s reserve 
obligation, that the Board shalt complete 
the transfer of reserve credits upon 
receipt of an ABC Form 11 executed. by 
both handlers, and that no transfer of 
reserve credits shall be made to satisfy 
a handler’s inedible disposition 
obligation incurred pursuant to 
§ 981.42{a) of the order. These 
provisions will continue to govern 
reserve credit transfers. 

Based on the above, the Administrator 
of the AMS has determined that this 
action would not have a significant 
economic impact on a substantial 
number of small entities. 

The information collection 
requirements contained in this proposed 
rule have been previously approved by 





the Office of Management and Budget 
(OMB) and assigned OMB control 
number 0581-0071. 

Interested persons are invited to 
submit their views and comments on 
this proposal. A 15-day comment period 
is considered appropriate because 
handlers are currently disposing of 
reserve almonds and receiving credit for 
such dispositions. Accordingly, handlers 
and buyers of reserve almonds should 
know as soon as possible what rules 
and regulations will govern the transfer 
of reserve credits. 


List of Subjects in 7 CFR Part 981 


Almonds, Marketing agreements, 
Nuts, Reporting and recordkeeping 
requirements 

For the reasons set forth in the 
preamble, 7 CFR Part 981 is proposed to 
be amended as follows: 


PART 981—ALMONDS GROWN IN 
CALIFORNIA 


1. The authority citation for 7 CFR 
part 981 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. Section 981.455 is amended by 
revising paragraph (b) to read as 
follows: 


§ 981.455 iInterhandier transfers. 


* * * . * 


(b) Transfers of reserve credits. A 
handler may transfer reserve credits to 
another handler after having filed with 
the Board, in accordance with § 981.474, 
a completed ABC Form 13/14 covering 
the almonds to be diverted to a non- 
competitive outlet and all the 
documentation applicable thereto. Such 
a transfer does not relieve the 
transferring handler of any reserve 
obligations for the applicable crop year. 
The transferred credit shall not exceed 
the quantity needed by the receiving 
handler to cover that handler’s reserve 
obligation. The Board shall complete the 
transfer upon receipt of an ABC Form 11 
executed by both handlers. No transfer 
of reserve credits shall be made to 
satisfy a handler’s inedible disposition 
obligation incurred pursuant to 
§ 981.42(a). 


* * * * * 


Dated: February 14, 1991. 


Robert C. Keeney, 

Deputy Director, Fruit and Vegetable 
Division. 

[FR Doc. 91-4085 Filed 2-20-91; 8:45 am] 
BILLING CODE 3410-02-M 


Commodity Credit Corporation 
7 CFR Part 1464 


Tobacco 


AGENCY: Commodity Credit Corporation, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This document proposes to 
amend the tobacco loan program 
regulations found at 7 CFR part 1464 to 
(1) incorporate provisions implementing 
marketing assessments on the 1991 
through 1995 crops of tobacco as set 
forth in the Omnibus Budget 
Reconciliation Act of 1990, (2) correct 
cross references to 7 CFR part 723 
regulations published in the Federal 
Register on October 1, 1990, (3) delete 
obsolete material, and (4) make minor 
technical revisions. 


DATES: Comments must be received on 
or before March 25, 1991 in order to be 
assured of consideration. 


ADDRESSES: Interested persons are 
invited to submit written comments to 
the Director, Tobacco and Peanuts 
Division, ASCS, USDA, P.O. Box 2415, 
Washington, DC 20013. Written 
comments must be received by March 
25, 1991 to be assured of consideration. 
All written submissions made pursuant 
to this notice will be made available for 
public inspection in room 5750—South 
Building, USDA, between the hours of 
8:15 a.m. and 4:45 p.m., Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 
C. Douglas Richardson, Supervisory 
Agricultural Program Specialist, 
Tobacco and Peanuts Division, USDA- 
ASCS, P.O. Box 2415, Washington, DC, 
20013, telephone (202) 447-3518. 
SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under USDA 
procedures established in accordance 
with Executive Order 12291 and 
Department Regulation No. 1512-1 and 
has been classified as “not major.” 

It has been determined that this rule 
will not result in: (1) An annual effect on 
the economy of $100 million or more; (2) 
a major increase in costs or prices for 
consumers, individual industries, 
Federal, State or local governments, or 
geographic regions: or (3) significant 
adverse effects on competiiion, 
employment, investment, productivity, 
innovation, or the ability of United 
States-based enterprises, to compete 
with foreign-based enterprises in 
domestic or export markets. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this proposed rule since 
the Agricultural Stabilization and 
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Conservation Service (ASCS) is not 
required by 5 U.S.C. 553 or any other 
provision of law to publish a notice of 
proposed rulemaking with respect to the 
subject matter of this rule. 

The title and number of the Federal 
Assistance Program to which this rule 
applies are: Commodity Loan and 
Purchases: 10.051, as found in the 
catalog of Federal Domestic Assistance. 

It has been determined by an 
environmental evaluation that this 
action will have no significant impact on 
the quality of the human environment. 
Therefore, neither an environmental 
assessment nor an environmental 
impact statement is needed. 

_ This program/activity is not subject to 
the provision of Executive Order 12372 
which requires intergovernmental © 
consultation with State and local 
officials. See the notice related to 7 CFR 
part 3015, subpart V, published at 48 FR 
29115 (June 24, 1983). 

The Omnibus Budget Reconciliation 
Act of 1990, enacted November 15, 1990, 
(Pub. L. 101-577), amended section 106 
of the Agricultural Act of 1949 (7 U.S.C. 
1445), (“the Act”), to require, effective 
for each of the 1991 through 1995 crops 
of tobacco for which price support is 
made available under the Act, that both 
producers and purchasers of such 
tobacco shall each remit to the 
Commodity Credit Corporation (CCC) a 
nonrefundable marketing assessment in 
an amount equal to .5 percent of the 
national price support level for each 
such crop as otherwise provided for in 
the Act. ; 

Annually, in accordance with the Act, 
CCC determines and announces a 
national price support level for each 
kind of tobacco for which marketing 
quotas have not been disapproved by 
producers. For the 1991 through 1995 
crops of such tobacco, both producers 
and purchasers of such tobacco will be 
required to remit to CCC an amount 
equivalent to .5 percent of the national 
price support level for such kind of 
tobacco on each pound of such tobacco 
marketed, Such remittance will be 
handled by CCC as a nonrefundable 
marketing assessment. 

CCC will determine and announce the 
marketing assessment for each of the 
1991 through 1995 crops of the respective 
kinds of tobacco. The amount of the 
marketing assessment will be 
determined and rounded to the nearest 
hundredth of a cent. For example, if the 
national price support level for a kind of 
tobacco for the 1991 crop is $1.50 per 
pound, the marketing assessment due on 
each pound of tobacco marketed would 
be $.015 cents or $.0075 cent from both 
the producer and the purchaser. 
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The Act also provides for the 
collection and enforcement of the 
nonrefundable marketing assessment in 
a manner similar to the no-net-cost 
tobacco program assessments and 
contributions. The no-net-cost tobacco 
program assessments and contributions 
ensure, in so far as practicable, that the 
tobacco program operates at no-net-cost 
to the government. 

The marketing assessment will be 
collected and remitted to CCC in 
accordance with 7 CFR 1464.10(i) which 
provides the procedures for collecting 
no-net-cost tobacco program 
assessments and contributions. For 
auction sales of tobacco, the marketing 
assessment will be collected through 
provisions in auction warehouse 
contracts between tobacco loan 
associations and auction warehouses. 
For non-auction sales of tobacco, 
dealers will be required to submit the 
marketing assessment collections on a 
weekly basis along with their weekly 
report of purchases. 

A penalty for the failure to collect and 
remit any such marketing assessment 
will be determined in accordance with 7 
CFR 1464.10(j), which provides the 
procedures for determining the penalty 
for failure to collect and remit no-net- 
cost tobacco contributions and 
assessments. Basically, any person who 
fails to collect and remit the 
nonrefundable marketing assessment in 
a timely manner would be liable for a 
marketing penalty at a rate equal to 75 
percent of the average market price for 
the applicable kind of tobacco for the 
immediately preceding year on the 
quantity of tobacco as to which failure 
occurs. This marketing penalty would be 
in addition to any penalty imposed for 
failure to remit the no-net-cost tobacco 
program assessment or contribution. 

In 7 CFR part 1464, all references to 7 
CFR parts 724 through 726 are being 
changed to reference 7 CFR part 723. 
This action is necessary since USDA 
published a Final Rule in the Federal 
Register on October 1, 1990, (55 FR 
39913) which removed 7 CFR parts 724, 
725, and 726 and revised part 723 to 
include applicable portions of parts 724, 
725, and 726. 

Throughout 7 CFR part 1464 all 
references to “warehouseman” are 
being changed to “warehouse operator”. 
This correction in terminology will be 
consistent with language contained in 7 
CFR part 723. 

All references in 7 CFR part 1464 to 
loans for farm stored tobacco are being 
deleted since tobacco is no longer 
eligible for a farm stored loan in 
accordance with 7 CFR part 1421. 


List of Subjects in 7 CFR 1464 
Tobacco; Tobacco loan program. 

Proposed Rule 

PART 1464—TOBACCO [AMENDED] 


For the reasons set out in the 
preamble, title 7, chapter XIV, of the 
Code of Federal Regulations, is 
amended as follows: 

1. The authority citation for part 1464 
is revised to read as follows: 


Authority: 7 U.S.C. 1308, 1441, 1445, 1445-1, 
1421, and 1423; 15 U.S.C. 714b, 714c. 


PART 1464 [AMENDED] 


2. In part 1464 all references to 
“warehouseman” throughout part 1464 
are revised to read “warehouse 
operator”. 


§ 1464.2 [Amended] 

3. Section 1464.2 is amended in 
paragraph (b)(2)(i) by removing the 
words “part 725” and adding, in its 
place, the words “part 723”; in 
paragraph (b)(3) by deleting the second 
and third sentences; and in paragraph 
(b)(4) by deleting the second sentence. 


§ 1464.4 [Amended] 


4. Section 1464.4 is amended in 
paragraph (b) by removing the words 
“parts 723 through 726” and adding, in 
their place, the words “part 723”, and by 
removing the words “his/her” and 
adding, in their place, the word “their”, 
and paragraph (c) is removed. 


§ 1464.5 [Amended] 


5. Section 1464.5 is amended by 
removing the second sentence. 


§ 1464.8 [Amended] 

6. Section 1464.8 is amended in 
paragraph (d)(2) by removing the words 
“parts 724 through 726” and adding, in 
their place, the words “part 723”. 


§ 1464.10 [Amended] 


7. Section 1464.10 is amended in 
paragraph (i)(5)(i) by removing the word 
“Warehousemen” and adding, in its 
place, the words “Warehouse 
operators”, in paragraph (i)(5){ii) by 
removing the words “parts 724 through 
726” and adding, in their place, the 
words “part 723”, and paragraph (j)(2) is 
amended by removing the word 
“warehouseman’s” and adding, in its 
place, the words “warehouse 


Pai 


operator's”. 


§ 1464.12 [Redesignated from 1464.11] 
8. Section 1464.11 is redesignated as 
§ 1464.12. 
9. § 1464.11 is added to read as 
follows: 


wee 
§ 1464.11 Nonrefundable marketing 
assessment. 


Effective only for each of the 1991 
through 1995 crops of tobacco for which 
price support is made available in 
accordance with § 1464.2 of this part, 
both the producer and purchaser of such 
tobacco shall each remit to the CCC a 
nonrefundable marketing assessment 
with respect to each pound of such kind 
and crop of tobacco which is marketed 
in an amount equal to .5 percent of the 
national price support level for each 
such kind and crop of tobacco. The 
nonrefundable marketing assessment 
will be: 

(a) Determined and announced by 
CCC at the time of announcing the 
national price support level for 
applicable kinds of tobacco or as soon 
thereafter as possible; 

(b) Collected and remitted to CCC in 
accordance with § 1464.10{i) of this Part 
from producers and purchasers at the 
time of marketing; 

(c) Collected by loan associations and 
remitted to CCC on all such tobacco 
pledged as loan collateral at the time 
such 1991 through 1995 crops of tobacco 
are soid from loan inventories; 

(d) Subject to the same penalty for 
failure to be collected and remitted as 
provided for in § 1464.10(j) of this Part; 
and 

(e) Enforceable in the courts of the 
United States by the Secretary. 

Signed at Washington, DC on February 14, 
1991 
Keith D. Bjerke, 

Executive Vice President, Commodity Credit 
Corporation. 

[FR Doc. 91-4003 Filed 2-20-91; 8:45 am] 
BILLING CODE 3410-05-M 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


20 CFR Ch. V 
[RIN 1205-AA] 


Job Training Partnership Act: 
Employment and Training Services for 
the Disadvantaged 


AGENCY: Employment and Training 
Administration, Labor. 

ACTION: Advance notice of proposed 
rulemaking; request for comments. 


SuMMARY: The purpose of this notice is 
to obtain comments on the Departmeni 
of Labor’s (Department) approach to 
provide clarification and guidance to t..e 
Job Training Partnership Act (JTPA) 
system, and to list the areas of proposed 
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regulatory change. The Department is 


seeking comments both on the 

advi: of amending the JTPA 
regulations and on the areas and 
direction of prospective change 
identified in this notice. 

DATES: The Department invites written 
comments on this notice, to be received 
on or before March 25, 1991. 
ADDRESSES: Written comments shall be 
mailed to the Assistant Secretary for 
Employment and Training, Department 
of Labor, room N-4703, 200 Constitution 
Avenue NW., Washington, DC 20210, 
Attention: Mr. Hugh Davies, Acting 
Director, Office of Employment and 
Training Programs. Commenters wishing 
acknowledgement of receipt of their 
comments must submit them by certified 
mail, return receipt requested. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Hugh Davies, Acting Director, Office 
of Employment and Training Programs. 
Telephone: (202) 535-0577 (this is not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: Since the 
Job training Partnership Act [JTPA or 
Act) was enacted in 1982 [Pub. L. 97- 
300), the JTPA regulations governing 
programs under Titles I, I-A and II-B of 
the Act have been substantively 
changed only once—to reflect the 
changes in the Job Training Partnership 
Act Amendments (53 FR 4262 (February 
12, 1988))—-since their initial issuance on 
March 15, 1983 (48 FR11078).The — 
system of programs and activities 
conducted under the Act has evolved 
since initial implementation, and, over 
time, issues and points requiring 
clarification have arisen. 

As the result of recent oversight 
activities by the Department, certain 
areas have emerged that require 
regulatory action to preserve the overall 
integrity of the JTPA system, including 
matters related to JTPA procurement 
systems and to the conduct of on-the-job 
training (OJT) programs. 

Finally, over the past few years, the 
JTPA system and its programs have 
been the subject of extensive review 
and discussions. This includes reviews 
of JTPA by the General Accounting 
Office and the Department's Office of 
the Inspector General, examination by a 
JTPA Advisory Committee to the 
Secretary, and deliberations by the 
Congress. Among the topics of interest 
have been the broad area of program 
administrative improvements and 
integrity, and an emphasis on ways in 
which the program can maximize 
training resources. Out of this process 
has emerged a perception of the need to 
provide clear guidance and direction to 
the JTPA system. For this reason, a 
variety of proposals to amend the JTPA 


were considered, but not passed, in the 
101ist Congress just 

This legislative process is expected to 
be restarted in the 102nd Congress, but 
the Department questions whether it is 
advisable to delay regulatory action on 
areas of fiscal integrity and 
management. Further, the Department 
believes that a consensus has emerged 
in certain areas in which it may be in 
the interest of the JTPA system to 
initiate regulatory action. It should be 
made clear that regulatory action on 
these issues would not preclude the 
Department from proposing to the 
Congress legislative amendments to 
JTPA on other programmatic issues. In 
the Department's view, legislative action 
should focus on policy areas such as 
program design or new issues put forth 
by the Congress in the legislative 

rocess. 

Should the Department propose new 
JTPA regulations, such rulemaking 
would be undertaken pursuant to the 
Secretary's authority to promulgate 
regulations at Section 169(a) of JTPA. 
The Department intends to plan and 
implement revisions to the JTPA 
program in as open and public a manner 
as possible and to solicit participation of 
all interested parties, through requests 
for comments. This advance notice of 
proposed rulemaking is to initiate that 
process. Further, depending on 
comments solicited by this advance 
notice of proposed rulemaking, the 
Department would plan to publish a 
notice of proposed rulemaking for the 
JTPA program at the earliest possible 
time. If rulemaking goes forward, the 
Department also would plan to issue 
final regulations for Program Year (PY) 
1991 (July 1, 1991-June 30, 1992), with 
some features being phased in during 
the Program Year. 


Areas Under Consideration for Revision 


In light of the discussion above, the 
Department has undertaken a review of 
the Act and JTPA regulations to 
determine what changes should be 
considered in the near term. This review 
has been in consultation with 
Congressional staff and representatives 
of the JTPA system. Through this 
process, the Department believes that it 
has identified general areas in which 
there is a consensus on the need for 
policy direction. Changes in the areas 
indicated below would be undertaken to 
improve the integrity and overall 
administration and operation of JTPA 
programs. The purpose of the changes 
would not be to redefine the Federal 
role in the JTPA program, but to build on 
the strengths of the current system. 

In proposing regulations the following 
areas may be addressed. However, all of 
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the areas presented below will not 
necessarily be included in any final. 


rulemaking. 

The Department hereby requests 
comments on the possible 
initiatives that are listed below. 
Comments may generally address the 
need for regulatory action in the area of 
JTPA program integrity. Further, 
comments should discuss the efficacy of 
these proposals. Comments are 
requested as to possible recordkeeping 


Requirements to protect the fiscal and 
program integrity of JTPA including the 
following topics: 

Procurement Standards 


—Require the Governor to prescribe and 
implement procurement standards to 
ensure fiscal accountability and 
prevent fraud and abuse. The 
Governor's standards to be applied at 
the State, substate area, and service 
delivery area (SDA) levels would: 

—Reqguire full and open competition in 
procurement; 

—Minimize sole source procurement; 

—Require documentation of the 
procurment process including analysis 
of cost and price reasonableness and 
determination of ability of service 
providers to meet program design 
specifications; 

—Eliminate excess program income or 
profit in procurement; 

—Require that procurement specify 
deliverables and the basis for 
payment; 

—Call for written procedures to be 
established for procurement 
transactions; 

—Proscribe actual or apparent conflict 
of interest in procurement 
transactions; and 

—Require grantee and subgrantee 
oversight to ensure compliance with 
procurement standards. 

—Require the Governor to annually 
conduct on-site monitoring of SDAs 
and substate areas to ensure 
compliance with procurement 
standards. 

—Require the Governor to establish a 
corrective action plan or impose 
sanctions when the SDA or substate 
area is not in compliance. 

—Require that the Governor submit 
procurement standards to the 
Secretary of Labor (Secretary) and 
biennially certify to the Secretary that 
the standards satisfy specified 
requirements, and that the State has 
monitored and has taken appropriate 
ation to secure compliance. The 
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Secretary will review State 
procurement standards to determine 
whether specified requirements have 
been met. 

—If the Governor has not fulfilled 
requirements, the Secretary shall 
require corrective action and/or 
impose sanctions. 


Monitoring 


—Require each State, administrative 
entity and recipient receiving funds 
under the Act to monitor the 
performance of service providers in 
complying with the terms of grants, 
contracts or other agreements made 
pursuant to the Act. 


Program Income 


—Specify that income under a program 
administered by a public or private 
non-profit entity may be retained by 
the entity only to continue to carry out 
the program, and the conditions under 
which such income may be used. 
Require that each entity maintain 
records sufficient to determine the 
amount of income received and the 
purposes for which it was spent. 


Property 


—Specify that the Federal requirements 
governing the title, use, and 
disposition of real property, 
equipment, and supplies that are 
generally applicable to Federal grants 
shall apply to JTPA. 


Financial Management 


—Require that State fiscal control and 
fund accounting procedures ensure 
that, with specified exceptions, all 
financial transactions are conducted 
and records maintained in accordance 
with Generally Accepted Accounting 
Principals (GAAP). 


II. Fixed Unit Price, Performance-based 
Contracts 


—Incorporate and affirm the 
Department's March 13, 1989 (54 FR 
10459 (March 13, 1989)) policy on the 
acceptable elements of fixed unit 
price, performance-based contracts 
including the type of training that 
qualifies for such charging, 
specification for the content of 
contracts, requirements for payment 
systems, and the prohibition against 
tiered administrative structures 
(including new and specific 
restrictions on OJT “brokering” and 
“pass-through” arrangements). 


Ill. Other Areas of Guidance 
On-the-job Training 


—Provide guidance on the development 
of local policies on contracting for on- 
the-job training including participant 


selection, determination of training 
duration, contract content, and 
appropriate jobs for OJT. 


Employment Generating Activities and 
Economic Development 


—Provide specifications for allowable 
employment generating activities such 
as an increase in jobs for JTPA- 
eligible individuals and participants, 
and the charging of such activities 
under the JTPA cost categories. 
Specify that economic development 
and foreign travel are not allowable 
JTPA activities. 


Governor’s Coordination and Special 
Services Plan (GCSSP) 


—Clarify that the GCSSP must include 
assurances that the State’s 
procurement standards adhere to 
regulatory standards, that the State 
will monitor programs, and that the 
GCSSP must otherwise provide a 
more detailed description of proposed 
State policies and activities as the 
basis for receipt of JTPA funds. 


Targeting 


—Restate and emphasize the Act's 
requirement that Aid to Families with 
Dependent Children (AFDC) 
recipients who are Job Opportunities 
and Basic Skills (JOBS) program 
participants, and school dropouts 
must be served on an “equitable 
basis,” taking into account their 
proportion of the economically 
disadvantaged population. JTPA Sec. 
203(b)(3)); see also 45 CFR part 251, 56 
FR 2634 (January 23, 1991). Further 
define what comprises service on an 
equitable basis. 


Reporting by Individual 


—Replace the current voluntary survey 
of administrative records conducted 
by the Bureau of the Census with a 
quarterly, client-level reporting 
system. For example, as part of the 
Federal reporting requirements, SDAs 
could be asked to electronically report 
data for a sample of Title II-A and II- 
B participants (a sample of one in 
every fifty participants, or an average 
of 25 participants per SDA, would 
suffice). 


Signed at Washington, DC, this 15th day of 
February 1991. 
Roberts T. Jones, 
Assistant Secretary of Labor. 
[FR Doc. 91-4091 Filed 2-20-91; 8:45 am] 
BILLING CODE 4530-10-M 
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DEPARTMENT OF THE TREASURY 
internal Revenue Service 

26 CFR Part 301 

[1A-119-90] 

RIN 1545-AP55 


Imposition of Penalty for Failure To 
Comply With Information Reporting 
Requirements 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Notice of proposed rulemaking 
by cross-reference to temporary 
regulations. 


summary: In the Rules and Regulations 
portion of this issue of the Federal 
Register, the Internal Revenue Service is 
issuing temporary regulations providing 
guidance with respect to sections 6721 
through 6724 of the Internal Revenue 
Code (relating to the imposition of 
penalties for failure to comply with 
information reporting requirements and 
the waiver of these penalties due to 
reasonable cause). The text of the 
temporary regulations also serves as the 
comment document for this notice of 
proposed rulemaking. 

DATES: Written comments and requests 
for a public hearing should be received 
by April 22, 1991. 

ADDRESSES: Send comments and 
requests for a public hearing to: Internal 
Revenue Service (Attn: CC:CORP:T:R 
(IA-119-90)), P.O. Box 7604, Ben 
Franklin Station, room 4429, 
Washington, DC 20044. 

FOR FURTHER INFORMATION CONTACT: 
Renay France (202) 377-9344 (not a toll- 
free number). 


SUPPLEMENTARY INFORMATION: 
Background 


This document contains proposed 
Procedure and Administration 
Regulations (26 CFR part 301) that 
provide rules under sections 6721 
through 6724 of the Internal Revenue 
Code (relating to the imposition of 
penalties for failure to comply with 
information reporting requirements and 
the waiver of these penalties due to 
reasonable cause). The preamble of the 
temporary regulations that appear in the 


- Rules and Regulations portions of this 


issue of the Federal Register explains 
the reasons underlying the issuance of 
the proposed regulations. 


Special Analyses 


It has been determined that these 
proposed rules are not major regulations 
as defined in Executive Order 12291. 





Therefore, a Regulatory Impact Analysis 
is not required. It has also been 
determined that section 553(b) of the 
Administrative Procedure Act (5-U.S.C. 
chapter 5) and the Regualtory Flexibility 
Act (5 U.S.C. chapter 6) do not apply to 
these regulations, and, therefore, an 
initial Regulatory Flexibility Analysis is 
not required. Pursuant to section 7805(f) 
of the Internal Revenue Code, these 

will be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
their impact on small businesses. 


Before these proposed regulations are 
adopted as final regulations, 
consideration will be given to any 
written comments that are submitted 
(preferably an original and eight copies) 
to the Internal Revenue Service. All 
comments will be available for public 
inspection and copying. A public 
hearing will be held upon written 
request to the Internal Revenue Service 
by any person who also submits written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 
Drafting Information 

The principal author of these 
proposed regulations is Renay France of 
the Office of the Assistant Chief 
Counsel {Income Tax and Accounting), 
Internal Revenue Service. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in their 
development. 

Fred T. Goldberg, jr., 

Commissioner of internal Revenue. 

[FR Doc. 91-4134 Filed 2-15-91; 8:45 am] 
BILLING CODE 4830-01-41 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 935 


Ohio Permanent Regulatory Program; 
Revision of Administrative Rule and 
the Ohio Revised Code 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Proposed rule. 


SUMMARY: OSM is announcing the 
receipt of proposed Program 
Amendment Number 50 to the Ohio 
permanent regulatory program 
(hereinafter referred to as the Ohio 
program) under the Surface Mining 


Control and Reclamation Act of 1977 
(SMCRA). The amendment is intended 
to revise one rule in the Ohio 
Administrative Code and one section of 
the Chio Revised Code to be consistent 
with one provision of the Federal 
Omnibus Budget Reconciliation Act of 
1990. Ohio proposes to increase to 
300,000 tons the maximum annual coal 
production under which a mine operator 
is eligible for-participation in the Small 
Operator Assistance Program. 

This notice sets forth the times and 
locations that the Ohio program and 

proposed amendments to that program 

will be available for public inspection, 
the comment period during which 
interested persons may submit written 
comments on the proposed amendments, 
and the procedures that will be followed 
regarding the public hearing, if one is 
requested. 

DATES: Written comments must be 

received on or before 4 p.m. on March 

25, 1991. If requested, a public hearing 

on the proposed amendments will be 

held at 1 p.m. on March 18, 1991. 

Requests to present oral testimony at 

the hearing must be received on or 

before 4 p.m. on March 8, 1991. 

ADDRESSES: Written comments and 

requests to testify at the hearing should 

be mailed or hand-delivered to Mr. 

Richard J. Seibel, Director, Columbus 

Field Office, at the address listed below. 

Copies of the Ohio program, the 

proposed amendments, and all written 

comments received in response to this 
notice will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. Each 
requester may receive, free of charge, 
one copy of the proposed amendments 
by contacting OSM's Columbus Field 

Office. 

Office of Surface Mining Reclamation 
and Enforcement, Colurebus Field 
Office, 2242 South Hamilton Road, 
room 202, Columbus, Ohio 43232, 
Telephone: (614) 866-0578. 

Ohio Department of Natural Resources, 
Division of Reclamation, 1855 
Fountain Square Court, Building H-3, 
Columbus, Ohio 43224, Telephone: 
(614) 265-6675. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Richard J. Seibel, Director, 

Columbus Field Office, (614) 866-0578. 

SUPPLEMENTARY INFORMATION: 


L Background 

On August 16, 1982, the Secretary of 
the Interior conditionally approved the 
Ohio program. Information.on the 
general background of the Ohio program 
submission, including the Secretary's 
findings, the disposition of comments, 
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and a detailed explanation of the 
conditions of approval of the Ohio 
program, can be found in the August 10, 
1982 Federal Register (47 FR 34688). 
Subsequent actions concerning the 
conditions of approval and program 
amendments are identified at 30 CFR 
935.11, 935.12, 935.15, and 935.16. 


Il. Discussion of the Proposed 
Amendments 


By letter dated January 31, 1991 
(Administrative Record No. OH-1452}, 
Ohio submitted proposed Program 
Amendment Number 50. The 
amendment is intended to revise one 
rule in the Ohio Administrative Code 
(OAC) and one section of the Ohio 
Revised Code {GRC} to be consistent 
with one provision of the Federal 
Omnibus Budget Reconciliation Act of 
1990. Section 6011 of this Act revised 
section 507(c) of SMCRA to increase 
from 100,000 tons to 300,000 tons the 
maximum annual coal production under 
which a mine operator is eligible for 
participation in the Small Operator 
Assistance Program (SOAP). 

Ohio is _— to make a 
corresponding change to the SOAP 
eligibility tonnage figure in the Ohio 
program. Ohio proposes to substitute the 
300,000-ton eligibility limit for the 
existing 100,000-ton limit at OAC 
1501:13-6-03 paragraphs (c)(1){b), 
(1D(1)(d), and (1)(1)(e) and at ORC 
§ 1513.07 paragraph {B){4). 

Ill. Public Comment Procedures 

In accordance with the provisions of 
30 CFR 732.17(h), GSM is now seeking 
comment on whether the amendments 
proposed by Ohio satisfy the applicable 
program approval criteria of 30 CFR 
732.15. If the amendments are deemed 
adequate, they will become part of the 
Ohio program. 


Written Comments 


Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter's recommendations. 
Comments received after the time 
indicated under “DATES” or at locations 
other than the Columbus Field Office 
will not necessarily be considered in the 
final rulemaking or include in the 
Administrative Record. 


Public Hearing 


Persons wishing to comment at the 
public hearing should contact the person 
listed under “FOR FURTHER INFORMATION 
CONTACT” by 4 p.m. on March 8, 1991. If 
no one requests an opportunity te 
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comment at a public hearing, the hearing 
will not be held. 

Filing of a written statement at the 
time of the hearing is requested as it will 
greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare adequate responses 
and appropriate questions. 

The public hearing will continue on 
the specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to comment and who 
wish to do so will be heard following 
those scheduled. The hearing will end 
after all persons scheduled to comment 
and persons present in the audience 
who wish to comment have been heard. 


Public Meeting 


If only one person requests an 
opportunity to comment at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing to 
meet with OSM representatives to 
discuss the proposed amendments may 
request a meeting at the Columbus Field 
Office by contacting the person listed 
under “FOR FURTHER INFORMATION 
CONTACT.” All such meetings shall be 
open to the public and, if possible 
notices of the meetings will be posted at 
the locations listed under “ADDRESSES.” 
A written summary of each public 
meeting will be made a part of the 
Administrative Record. 


List of Subjects in 30 CFR Part 935 
Intergovernmental relations, Surface 
mining, Underground mining. 
Dated: February 11, 1991. 
Carl C. Close, 
Assistant Director, Easter Support Center. 
[FR Doc. 91-4050 Filed 2-20-91; 8:45 am] 
BILLING CODE 4310-05-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 

[PP 0E3845/P522; FRL-3876-5] 

RIN 2070-AC18 

Pesticide Tolerances for Ethyl! 3- 


Methyl-4-(Methyithio)Pheny! (1- 
Methytethy!) Phosphoramidate 
AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 

SUMMARY: This document proposes that 


a tolerance be established for residues 
of the nematicide ethyl 3-methyl-4- 


(methylthio)phenyl (1-methylethyl) 
phosphoramidate (also referred to in 
this document as fenamiphos) in or on 
the raw agricultural commodity bok 
choy. The proposed regulation to 
establish a maximum permissible level 
for residues of the nematicide in or on 
the commodity was requested in a 
petition submitted by the Interregional 
Research Project No. 4 (IR-4). 

DATES: Comments, identified by the 
document control number [PP 0E3845/ 
P522], must be received on or before 
March 25, 1991. 

ADDRESSES: By mail, submit written 
comments to: Public Information Branch, 
Field Operations Division (H7506C), 
Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St, SW., Washington, DC 20460. In 
person, bring comments to: Rm. 246, 
CM#2, 1921 Jefferson Davis Highway, 
Arlington, VA 22202. 

Information submitted as a comment 
concerning this document may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 246 at the address 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. 

FOR FURTHER INFORMATION CONTACT: By 
mail: Hoyt Jamerson, Emergency 
Response and Minor Use Section (H- 
7505C), Registration Division, Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. Office location 
and telephone number: Rm. 716C, 
CM#2, 1921 Jefferson Davis Highway, 
Arlington, VA 22202, 703-557-2310. 
SUPPLEMENTARY INFORMATION: The 
Interregional Research Project No. 4 (IR- 
4), New Jersey Agricultural Experiment 
Station, P.O. Box 231, Rutgers 
University, New Brunswick, NJ 08903, 
has submitted pesticide petition (PP) 
0E3845 to EPA on behalf of the 
Agricultural Experiment Station of 
California. 

The petition requested that the 
Administrator, pursuant to section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act, propose the 
establishment of the tolerance for 


residues of the nematicide fenamiphos 
(ethyl 3-methyl-4-(methylthio)pheny]! (1- 
methylethyl) phosphoramidate) in or on 
the raw agricultural commodity bok 
choy at 0.5 part per million (ppm). The 
petitioner proposed that this use of 
fenamiphos be limited to California 
based on the geographical 
representation of the residue data 
submitted. Additional residue data will 
be required to expand the area of usage. 
Persons seeking geographically broader 
registration should contact the Agency’s 
Registration Division at the address 
provided above. 

The data submitted in the petitions 
and other relevant material have been 
evaluated. The pesticide is considered 
useful for the purpose for which the 
tolerance is sought. The toxicological 
data considered in support of the 
proposed tolerance include: 

1. A 2-year dog feeding study with a 
no-observed-effect level (NOEL) for 
cholinesterase inhibition (ChE) of 1 ppm 
(equivalent to 0.025 milligram (mg)/ 
kilogram (kg) body weight/day} and no 
systemic effects seen at 10 ppm (the 
highest dose tested, equivalent to 0.25 
mg/kg/day). Levels tested were 0.5, 1, 2, 
5, and 10 ppm (equivalent to 0.0125, 
0.025, 0.05, 0.125, and 0.25 mg/kg/day). 

2. A 2-year rat (Fisher 344 strain) 
feeding/carcinogenicity study with a 
NOEL for cholinesterase inhibition at 
less than 2.0 ppm, a systemic NOEL of 
10 ppm, and a systemic lowest effect 
level (LEL) of 50 ppm (equivalent to 0.1, 
0.5, and 2.5 mg/kg/day, respectively). 
Levels tested were 0, 2, 10, and 50 ppm 
(equivalent to 0, 0.1, 0.5, and 2.5 mg/kg/ 
day). There were no carcinogenic effects 
seen at any of the levels tested under 
the conditions of the study. 

3. An 18-month feeding/ 
carcinogenicity study in mice with no 
carcinogenic effects seen at all levels 
tested under the conditions of the study. 
Levels tested were 0, 2, 10, and 50 ppm 
(equivalent to 0, 0.3,1.5, and 7.5 mg/kg/ 
day). 

4. A three-generation reproduction 
study in rats with no reproductive 
effects at all levels tested. Levels tested 
were 0, 3, 10, and 30 ppm — to 
0, 0:15, 0.5, and: 1.5 mg/kg/day). 

5. A rabbit developmental toxicity 
study with NOELs for developmental 
and maternal toxicity of 0.5 mg/kg/day. 
Levels tested were 0, 0.1, 0.5, and 2.5 
mg/kg/day. 

6. A rat developmental toxicity study 
with NOELs for developmental and 
maternal toxicity of 3.0 (HDT) and 0.85 
mg/kg/day. Levels tested were 0, 0.25, 
0.85, and 3.0 mg/kg/day. 





7. A 30-day neurotoxicity study in 
hens with no neurotoxicity damage at 
12.4 mg/kg/day (highest dose tested). 

8. In a metabolism study in rats, 
fenamiphos was metabolized to its 
sulfoxicide and sulfone analogs with 50 
percent excreted in the urine within 12 
to 15 hours. 

9. Genotoxicity studies including an 
Ames Test (negative), a dominant-lethal 
test in mice (negative), and an in vitro 
assay in Chinese hamster ovary cells 
(negative). 

The reference dose (RfD), based on 
the 2-year dog feeding study with a 
NOEL for cholinesterase inhibition at 1.0 
ppm (0.025 mg/kg/day) and using an 
uncertainty factor of 100, is calculated to 
be 0.00025 mg/kg body weight/day. The 
anticipated residue contribution (ARC) 
from existing tolerances was calculated 
using anticipated residue data from 
residue field studies for beets and 
peaches, and percent of crop treated 
data for beets, pineaples, and bananas, 
and is calculated to be 0.000122 mg/kg/ 
day, equivalent to 48.74 percent of the 
R{D. The contribution expected from the 
proposed use on bok choy is calculated 
to be less than 0.000001 mg/kg/day, an 
insignificant increase in the R{D (less 
than 1 percent). 

The nature of the residues is 
adequately understood, and an 
adequate analytical method, gas 
chromatography using a thermionic 
detector, is available for enforcement 
purposes in the Pesticide Analytical 
Manual (PAM), Vol. II. No secondary 
residues in meat, milk, poultry, or eggs 
are expected since bok choy is not 
considered a livestock feed commodity. 
There are currently no actions pending 
against the continued registration of this 
chemical. - 

Based on the above information 
considered by the Agency, the tolerance 
established by amending 40 CFR 180.349 
would protect the public health. 
Therefore, it is proposed that the 
tolerance be established as set forth 
below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains any of the ingredients listed 
herein, may request within 30 days after 
publication of this document in the 
Federal Register that this rulemaking 
proposal be referred to an Advisory 
Committee in accordance with section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act. 


‘ 
Interested persons are invited to 
submit written comments on the 


proposed regulation. Comments must 


bear a notation indicating the document 
control number, [PP 0E3845/P522]. All 
written comments filed in response to 
this petition will be available in the 
Public Information Branch, at the 
address given above from 8 a.m. to 4 
p.m., Monday through Friday, except 
legal holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291, 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 


List of Subjects in 40 CFR Part 180 
Administrative practice and 

procedure, Agricultural commodities, 

Pesticides and pests, Reporting and 


recordkeeping requirements. 
Dated: February 6, 1991. 
Anne E. Lindsay, 
Director, Registration Division, Office of 
Pesticide Programs, 


Therefore, it is proposed that 40 CFR 
part 180 be amended as follows: 


PART 180—[ AMENDED] 


1. The authority citation for part 180 
continues to read as follows: 


Authority: 21 U.S.C. 346a and 371. 


2. In § 160.349(c), by adding and 
alphabetically inserting the raw 
agricultural commodity bok choy, to 


read as follows: 


§ 180.349 Ethyl 3-methyl-4- 


(methyithio)pheny! (1-methyie 
phosphoramidate; tolerances for residues. 


* * * * * 
(c) * * * 


{FR Doc. 91-4119 Filed 2-20-91; 8:45 am] 
BILLING CODE 6560-50-F 
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FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Parts 2 and 15 
[GEN Docket No. 89-44; FCC 91-2] 


Further Notice of Proposed Rule 
Making With Regard to the 
Commission Procedure for Measuring 
Electromagnetic Emissions From 
Digital Devices 


AGENCY: Federal Communications 
Commission (FCC). 


ACTION: Proposed rule. 


SUMMARY: Based upon comments 
received on an earlier Notice of 
Proposed Rule Making (NPRM) in this 
proceeding 54 FR 11415, March 20, 1989, 
this action proposes to adopt the 
American National Standards Institute’s 
(ANSI) test procedure C63.4-1991 as the 
standard the Commission will use for 
measuring electromagnetic emissions 
from digital devices regulated under part 
15 of the FCC Rules. C63.4~-1991 would 
replace the present test procedures 
contained in FCC Publication MP-4 and 
would be used instead of TP-5 the test 
procedure proposed in the NPRM. This 
new procedure is a comprehensive 
revision of ANSI test procedure C63.4— 
1988, incorporating instructions specific 
to the testing of digital devices. C63.4- 
1991 also includes new criteria for site 
attenuation in a measurement facility 
description filing required by part 2 of 
the FCC Rules when a test site is used 
for testing digital devices. 

DATES: Comments are due on or before 
May 7, 1991, and Reply Comments are 


due on or before June 6, 1991. 


ADDRESSES: Federal Communications 
Commission, 1919 M Street, NW., 


Washington, DC 20554. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Richard Fabina, FCC Laboratory, 
7435 Oakland Mills Road, Columbia, 
MD, 21046, telephone number: 301-725- 
1585. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Further 
Notice of Proposed Rule Making in 
General Docket 89-44, adopted January 
2, 1991, and released February 1, 1991. 
The full text of the Commission proposal 
is available for inspection and copying 
during normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street, NW., Washington, DC. The full 


text of this decision may also be 


purchased from the Commission's copy 


contractor, Downtown Copy Center, 
(202) 452-1422, 1114 2ist Street, NW., 
Washington, DC 20036. 
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The following collection of 
information contained in the proposed 
rules has been submitted to the Office of 
Management and Budget for review 
under section 3504(h) of the Paperwork 
Reduction Act. Copies of the submission 
may be purchased from the 
Commission's copy contractor, 
Downtown Copy Center, (202) 452-1422, 
1114 21st Street NW., Washington, DC 
20036. Persons wishing to comment on 
this information collection should direct 
their comments to Jonas Neihardt (202) 
395-3785, Office of Management and 
Budget, room 3235 NEOB, Washington, 
DC 20503. A copy of any comments 
should also be sent to the Federal 
Communications Commission, Office of 
Managing Director, Washington, DC 
20554. For further information, contact 
Judy Boley, Federal Communications 
Commission, (202) 632-7513. 

OMB Number: 3060-0398. 

Title: Equipment Authorization 
Measurement Standards 2.948, 
15.117(g){2), 15.117(g)(3). 

Action: Revision. 

Respondents: Businesses (including 
small businesses) and other for-profit 
organizations. 

Frequency of Response: On occasion 
or every three years, and record keeping 
requirement. 

Estimated Annual Response: 320 
respondents; 20 record keepers; 9,350 
hours total annual burden; 27.5 hours 
average burden per respondent or 
record keeper. 

Needs and Uses: Proposed revision to 
Rule 2.948 is needed to ensure 
repeatable test results by establishing 
additional test site performance criteria. 
The NPRM will not affect the burden or 
requirements of Rules 15.117(g)(2) and 
15.117(g}(3). The data will be used by the 
FCC staff to ensure that data that 
accompanies requests for equipment 
authorization is valid, and that proper 
testing procedures have been utilized. 

OMB Number: 3060-0428. 

Title: Reporting and Recordkeeping 
Requirements for Radio Frequency 
Device Test Procedures 15.31{a). 

Action: Revision. 

Respondents: Businesses (including 
small businesses) and other for-profit 
organizations. 

Frequency of Response: On occasion 
and record keeping requirement. 

Estimated Annual Response: 8,600 
respondents; 5,675 record keepers; 
214,125 hours total annual burden; 15 
hours average burden per respondent or 
record keeper. 

Needs and Uses: Proposed revision to 
Rule 15,31(a) is needed to upgrade a 
well-established measurement 
procedure with a more current, state-of- 


the-art procedure, The new 


measurement procedure is essential for 
controlling radio frequency (RF) 
interference. 

Summary of the Further Notice of 
Proposed Rule Making 

1. The NPRM in this proceeding 
proposed to replace MP-4, the test 
procedure currently used by the 
Commission to determine compliance of 
digital devices with the Rules, with a 
new procedure designated TP-5. Based 
upon comments received in this 
proposal and recent efforts by industry 
and the Commission staff, the 
Commission is not proposing to adopt 
the American National Standard 
Institute’s (ANSI) measurement 
procedure C63.4—1991 as its procedure 
for testing digital devices rather than 
TP-5. ANSI C63.4-1991, entitled 
“Methods of Measurement of Radio- 
Noise Emissions from Low-Voltage 
Electrical and Electronic Equipment in 
the Range of 9 kHz to 40 GHz,” sets 
forth uniform methods for testing these 
devices for compliance with the 
technical standards in part 15 of the 
Rules. In order to clarify that ANSI 
C63.4—1991 has the full force of 
regulations, we are also proposing to 
incorporate it into our rules by 
reference. 

2. The comments filed in response to 
the NPRM suggest numerous changes for 
the proposed TP-5 test procedure. In 
many cases, the commenting parties 
disagree on the appropriate approach 
for specific aspects of the test 
procedure. Many commenting parties 
do, however, agree with the proposal in 
the NPRM that the FCC procedure for 
measuring digital devices be generally 
harmonized with the international test 
procedures set forth in CISPR 
Publication 22. In addition, several 
parties recommend that the Commission 
adopt ANSI test procedure C63.4-1988 
as the standard for testing digital 
devices. C63.4—1988 is a nationally 
recognized test procedure for measuring 
radio-noise emissions from all types of 
low-voltage electrical and electronic 
equipment in the range of 9 kHz to 1 
GHz. The ANSI Accredited Standards 
Committee on Electromagnetic 
Compatibility, C63, filed reply comments 
stating that it would revise C63.4—1988 to 


address many of the issues raised by the 
Commission and commenting parties in 
this proceeding. 

3. The development of test procedures 
for measuring radio-noise emissions is 
an area that typically involves state-of- 
the-art techniques and, becasue of this, 
there is often considerable disagreement 
among measurement experts as to the 
best approach to specific points in the 


process. Upon examining the comments, 


7065- 


the Commission concluded that, despite 
the improvements incorporated into TP- 
5, there were still many reasonable 
differing viewpoints on the best way to 
test digital devices and that it would be 
difficult to obtain a test procedure that 
would best represent a consensus of 
industry viewpoints. In considering this 
problem, the Commission observed that 
the process of revising ANSI test 
procedures, such as C63.4-1988, utilized 
by the C63 Committee could provide the 
means to obtain a consensus agreement 
among the concerned industry parties. It 
therefore initiated a joint effort with the 
ANSI €63 Committee and industry 
parties to revise and modify C63.4-1988 
for use in testing digital devices. The 
resulting test procedure, C63.4-1991, 
basically follows the technical 
framework and initiatives set forth in 
the TP-5 proposal. 

4. C63.4-1991 represents a substantial 
advance over both the earlier C63.4— 
1988 and the Commission proposed TP- 
5. It contains an entire section for digital 
device measurements, an Appendix to 
provide step-by-step guidance for testing 
personal computers. and associated 
peripherals, and updated criterion for 
the validation of a measurement facility. 
The Commission believes that each of 
the technical issues raised in this 
proceeding has been resolved in a 
technically competent and balanced 
manner. The C63.4-1991 digital device 
test procedures also harmonize with 
international procedures and, yet, 
dictate no additional testing burden on 
digital devices beyond the current test 
procedures in MP-4 or the technical 
requirements in the FCC Rules. In view 
of the above considerations, the 
Commission believes that the public 
interest would best be served by 
adopting ANSI C63.4-1991 instead of 
TP-5. 


5. However, the Commission would 


not permit the use of three sections of 
ANSI C63.4-1991 in determining 
compliance of a digital device with the 
FCC Rules. We would not permit the use 
of § 5.7, which specifies the use of an 
artificial hand. The procedure in this 
section can yield lower measured 
emission levels and devices are not 
always held in the hand while in 
operation. We also would not accept 
measurements made under section 9, 
which allows the use of an absorbing 
clamp as a substitute for performing 
radiated emissions measurements. 
There is insufficient evidence to show 
that results obtained with an absorbing 
clamp can be correlated with radiated 
emissions from digital electronic 
equipment. Finally, we would rot permit 


use of section 15, which allows the 





relaxation of the limit for “click” or 
short duration emissions. Short duration 
emissions can produce as much 
nuisance to radio communications as 
continuous emissions. 

6. Currently the Commission requires 
the filing of a measurement facility 
description pursuant to § 2.948 of the 
Rules, including measurements of site 
attenuation showing compliance with 
the horizontal test site attenuation 
values specified in FCC Office of 3 
Engineering and Technology Bulletin 55 
(OET 55). ANSI C63.4—1991 contains 
vertical site attenuation measurement 
requirements as well as the horizontal 
site attenuation measurement 
requirements contained in ORT 55. We 
are proposing to require site attenuation 
data to be taken pursuant to C63.4—1991. 

7. We recognize that a time period is 
needed for transition to the new : 
measurement procedure and test site 
requirements. We propose to implement 
the use of C63.4—1991 for equipment 
authorizations filed on or after June 23, 
1992. 

8. This is a non-restricted notice and 
comment rule making proceeding. See 
§ 1.1231 of the Commission’s Rule, 47 
CFR 1.1231 for the rules governing 
permissible ex parte contacts. 

9. Pursuant to the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 603, the 
proposed rules, if adopted, will not have 
a significant economic impact on a 
substantial number of small entities 
because it provides guidance and 
procedures consistent with the needs of 
industry. Public comment is requested 
on this initial regulatory flexibility 
analysis. 

10. The proposal contained herein has 
been analyzed with respect to the 
Paperwork Reduction Act of 1980 and 
found to impose a new or modified 
information collection requirement on 
the public. Implementation of any new 
or modified requirement will be subject 
to the approval of the Office of 
Senge and Budget as prescribed 
by the Act. 

11. Pursuant to the applicable 
procedures set out in section 1.415 of the 
Commission's Rules, interested persons 


may file comments with the Secretary of 
the FCC on or before May 7, 1991, and 


reply comments on or before June 6, 
1991. All relevant and timely comments 


will be considered by the Commission 


before final action is taken in this 
proceeding. 


List of Subjects: 
47 CFR Part 2 


Communications equipment, 
Description of measurement facility. 


47 CFR Part 15 
Communications equipment, Digital 


device measurement procedure. 
Proposed Rule Changes 


A. Title 47 of the Code of Federal 
Regulations, part 2, is proposed to be 


amended as follows: PART 2—[AMENDED} 


1, The authority citation for part 2 
would continue to read as follows: 
Authority: Sec. 4, 302, 303 and 307 of the 


Communications Act of 1934, as amended, 47 
U.S.C. 154, 302, 303, and 307, unless otherwise 


noted, 
2. Section 2.948 would be amended by 


revising paragraph (b)(8) to read as 
follows: 


§ 2.948 Description of measurement 
facilities. 


* + * * * 


{b) *¢ 

(8) A plot of site attenuation data. 

(i) For a measurement facility that will 
be used for testing radiated emissions 
from digital devices, the site attenuation 
data shall be taken pursuant to ANSI 
C63.4—1991. 

{ii) For a measurement facility that 
will be used for testing radiated 
emissions from devices other than 
digital devices, the site attenuation data 
shall be taken pursuant to either ANS! 
C63.4-1991 or FCC Bulletin OET 55. 


B. Title 47 of the Code of Federal 
Regulations, part 15, is proposed to be 
amended as follows: 

1. The authority citation for part 15 
would continue to read as follows: 
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opAuuthority: Sec. 4 302, 03, 304, and 307 of 


Communications Act of 1934, as 


amended, 47 U.S.C. 194, 302, 309, 304, and 307. 


2. Paragraph (a) of § 15.31 would be 
revised to read as follows: 


§ 15.31 Measurement standards. 

(a) The following measurement 
procedures are used by the Commission 
to determine compliance with the — 


technical requirements. Except where 
noted, copies of these procedures are 
available from the National Technical 
Information Service (NTIS), 5285 Port 
Royal Road, Springfield, VA 22161 or 


from the Commission's current 
duplicating contractor whose name and 


address are available from the 


Commission’s Consumer Assistance 
Office. 


(1) FCC/OET MP-1: FCC Methods of 
Measurements for Determining 
Compliance of Radio Control and 


Security Alarm Devices and Associated 
Receivers. 


(2) FCC/OET MP-2: Measurement of 


UHF Noise Fi s of TV Receivers. 
(3) FCC/OET MP-8; FCC Methods of 

Measurements of Output Signal Level, 

Output Terminal Conducted Spurious 


Emissions, Transfer Switch: 


Characteristics and Radio Noise , 
Emissions from TV Interface Devices. 

(4) FCC/OET MP-9: FCC Procedures 
for Measuring Cable Television Switch 
Isolation. 

(5) American National Standards 
Institute (ANSI) measurement procedure 
C63.4—1991 is incorporated by reference 
as the procedure the FCC will employ 
for making radio-noise emissions 
measurements of digital devices, 
excluding Sections 5.7, 9 and 15 of that 
document. ANSI C63.4-1991 is available 
from IEEE Standards Department, 455 
Hoes Lane, P.O. Box 1331, Piscataway, 
NJ.08855-1331, Telephone (201) 562- 
3800. 


Federal Communications Commission. 
William F. Caton, 
Acting Secretary. 
[FR Doc. 91-4063 Filed 2-20-91; 8:45 am] 
BILLING CODE 6712-01-M 





Notices 


This section of the FEDERAL REGISTER 


edbiiallons and agency statements of 
organization and functions are examples 


Of documents appearing in this section. 


DEPARTMENT OF COMMERCE 


Bureau of Export Administration 


Action Affecting Export Privileges; 
Yuzo0 Oshima and The Sound You 
Company, Ltd.; Order Temporarily 


Denying Export Privileges 


In the Matter of: Yuzo Oshima and The 
Sound You Company, Ltd., both with an 
address at: Tatsuno-Nishitenma Building, 3— 
1-6, Nishitenma, Kita-ku, Osaka, Japan, 


Respondents. 


The Office of Export Enforcement, 
Bureau of Export Administration, United 
States Department of Commerce 
(Department), pursuant to the provisions 
of § 788.19 of the Export Administration 
Regulations (currently codified at 15 
CFR parts 768-799 (1990)) (the 
Regulations), issued pursuant to the 
Export Administration Act of 1979, as 
amended (currently codified at 50 
US.C.A. app. 2401-2420 (Supp. 1990)) 
(Act), } has asked me to issue an order 
temporarily denying all United States 
export privileges to Yuzo Oshima and 
The Sound You Company, Ltd. 


As a result of its investigation, the 
Department has reason believe that, 
during the period February 20, 1990 to 
February 5, 1991, Yuzo Oshima and The 
Sound You Company, Ltd. have been 
trying to obtain near state-of-the-art 
Intel CPU-386 microprocessors, 
controlled for reasons of national 
security, so that they could export that 
equipment from the United States to 
North Korea, a country against which 
the United States has a virtually 
complete embargo, without first 
obtaining the required validated license. 
There is a presumption that a license 
application to ship the CPU-386 


1 The Act expired on September 30, 1990. 
Executive Order 12730 (55 FR 40373, October 2, 
1990) continued the Regulations in effect under the 
International Emergency Economic Powers Act (50 
U.S.C.A. 1701-1706 (Supp. 1990)). 


microprocessors to North Korea would 


not be granted. 

The investigation also has given the 
Department reason to believe that Yuzo 
Oshima and The Sound You Company, 
Ltd. intend to effectuate the export of 


the Intel CPU-386 microprocessors from 
the United States by sending them to 


third countries and then reexporting 


them to North Korea. The Department 
also has reason to believe that Yuzo 
Oshima and The Sound You Company, 
Ltd. are capable of bringing about such 
exports because it believes that Yuzo 
Oshima and The Sound You Company, 
Ltd. have access to large sums of money 


and that, given the opportunity, they 
would use that money in the near future 


to acquire the CPU-386 microprocessors 


and export them through other countries 
to North Korea. 

Therefore, based on the showing 
made by the Department, I find that an 
order temporarily denying the export 
privileges of Yuzo Oshima and The 
Sound You Company Ltd. is necessary 
in the public interest to prevent an 
imminent violation of the Act and the 
Regulations and to give notice to 
companies in the United States and 
abroad to cease dealing with Yuzo 
Oshima and The Sound You Company, 
Ltd. in goods and technical data subject 
to the Act and the Regulations, in order 
to reduce the substantial likelihood that 
Yuzo Oshima and The Sound You 
Company, Ltd. will continue to engage in 
activities which are in violation of the 
Act and the Regulations. This order is 


issued on an ex parte basis without a 


hearing based on the Department's 
showing that expedited action is 
required. 


Accordingly, Jt is Hereby Ordered. 


I. All outstanding validated export licenses 
in which Yuzo Oshima and The Sound You 
Company, Ltd., both with an address at 
Tatsuno-Nishitenma Building, 3-1-16, 
Nishitenma, Kita-ku, Osaka, Japan, appear or 
participate, in any manner or capacity, are 
hereby revoked and shall be returned 
forthwith to the Office of Export Licensing for 
cancellation. Further, all of respondents’ 
privileges of participating, in any manner or 
capacity, in any special licensing procedure, 
including, but not limited to, distribution 
licenses, are hereby revoked. 

Il. Respondents Yuzo Oshima and The 
Sound You Company, Ltd., their successors or 
assignees, officers, partners, representatives, 
agents, and employees hereby are denied all 
privileges of participating, directly or 
indirectly, in any manner or capacity, in any 
transaction involving commodities or 
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technical data exported or to be exported 
from the United States, in whole or in part, or 
that are otherwise subject to the Regulations. 
Without limiting the generality of the 
foregoing, participation, either in the United 
States or abroad, shall include participation, 
directly or indirectly, in any manner or 
capacity: (a) As a party or as a representative 
of a party to any export license application 
submitted to the Department, (b) in preparing 
or filing with the Department any export 
license application or reexport authorization, 
or any document to be submitted therewith, 
(c) in obtaining or using any validated or 
general export license or other export control 
document, (d) in carrying on negotiations 
with respect to, or in receiving, ordering, 
buying, selling, delivering, storing, using, or 
disposing of, in whole or in part, any 
commodities or technical data exported from 
the United States, or to be exported, and (e) 
in financing, forwarding, transporting, or 
other servicing of such commodities or 
technical data. Such denial of export 
privileges shall extend only to those 
commodities and technical data which are 
subject to the Act and the Regulations. 

Ill. After notice and opportunity for 
comment, such denial may be made 
applicable to any person, firm, corporation, or 
business organization with which either Yuzo 
Oshima or The Sound You Company, Ltd. is 
now or hereafter may be related by 
affiliation, ownership, control, position of 
responsibility, or other connection in the 
conduct of trade or related services. 

IV. No person, firm, corporation, 
partnership or other business organization, 
whether in the United States or elsewhere, 
without prior disclosure to and specific 
authorization from the Office of Export — 
Licensing shall, with respect to U.S.-origin 
commodities and technical data, do any mare 
the following acts, directly or indirectly, or 
carry on negotiations with respect thereto, in 
any manner or capacity, on behalf of or in 
any association with either respondent or 
any related party, or whereby either 
respondent or any related party may obtain 
any benefit therefrom or have any interest or 
participation therein, directly or indirectly: 
(a) Apply for, obtain, transfer, or use any 
license, Shipper’s Export Declaration, bill of 
lading, or other export control document 
relating to any export, reexport, 
transshipment, or diversion of any 
commodity or technical data exported in 
whole or in part, or to be exported by, to, or 
for either respondent or any related party 
denied export privileges; or (b) order, buy, 
receive, use, sell, deliver, store, dispose of, 
forward, transport, finance, or otherwise 
service or participate in any export, reexport, 
transshipment, or diversion of any 
commodity or technical data exported or to 
be exported from the United States and 
subject to the Act and the Regulations. 
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V. In accordance with the provisions of 
§ 788.19(e) of the Regulations, either 
respondent may, at any time, appeal this 
temporary denial order by filing with the: 
Office of the Administrative Law Judge, U.S. 
of Commerce, room H-6716, 14th 
Street and Constitution Avenue, NW., 


ap’ 
VE This order is effective immediately and 
shall remain in effect for 180 


oppose a request to.renew this temporary 
denial order by filing a written submission 
with the Assistant Secretary for Export 
Enforcement, which must be received not 
later than seven days before the expiration 
date of this order. 


A copy of this order shail be served 
on each t and this order shall 
be published in the Federal Register. 

Dated: February 11, 1991. 

Quincy M- Krosby, 

Assistant Seeretary for Export Enforcement. 
[FR Doc. 91-4010 Filed! 2-20-92; 8:45 am} 
BILLING CODE 3510-DT-# 


international Trade Administration 
[A-588-817] 


Determination of Sales at 


, AGENCY: International Trade 
Administration, Import Administration, 
Department of Commerce. 

ACTION: Notice. 


displays and subassemblies thereof 
(FPDs) from Japan are being, or are 
likely to-be, solid in the United States at 
less than fair value. We have notified 
the U.S. International Trade 
Commission (ITC} of our determination 
and have directed the U.S. Customs 
Service. to suspend liquidation of all 
entries of FPDs from Japan, as described 
in the “Suspension of Liquidation” 
section of this notice. If this 
investigation proceeds normally, we will 
make a final determination by April 29, 
1991. 

EFFECTIVE DATE: February 21, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Joel Fischl, Karmi Leiman, or Bradford 
Ward, Office of Antidumping 
Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 


Washington, DC 20230; telephone (202) 
377-1778, 377-8498, or 377-5288, 
respectively. 

SUPPLEMENTARY INFORMATION: 


Preliminary Determination 


We preliminarily determine that FPDs 
from Japan are being, or are:likely to be, 
sold.in the United States at less than fair 
value, as provided in section 733{b){1} of 
the Tariff Act of 1990, as amended (19 
U.S.C. 1673{b)(1))} (the Act), The 
estimated margins are shown in the 
“Suspension of Liquidation” section of 
this notice. 


Case History 

Since the notice of initiation on 
August 14, 1990. (55 FR 33146}, the 
following events have occurred: On 
September 4, 1990, the ITC preliminarily 
determined that there is a reasonable 
indication that an industry in the United 
States is materially injured by reason of 
imports of FPDs from Japan (55:FR 
37577, September 12, 1990). 

On September 27, 1990, the 
Department presented its questionnaire 
to Hosiden Electronics. Co., Ltd. 
(Hosiden), Matsushita Electronics 
Corporation (MatsushitaJ, Sharp 
Corporation (Sharp); and Toshiba 
Corporation (Toshiba). These 
companies’ sales accounted for more 
than sixty percent of imports of FPDs 
during the period of investigation (POT). 

On November 7, 1990, in accordance 
with section 733{c){1)(B){i) (i) and (Il) of 
the Act, we postponed the preliminary 
determination until February 13, 1991 (55 
FR 47783, November 15, 1990], 

In October and November 1990 we 
received replies to the questionnaire 
from respondents. Subsequent to these 
replies, a number of supplemental 
questionnaires are issued. In addition, 
based on information in the 
respondents’ initial questionnaire 
responses, constructed value (CV) 
questionnaire sections were issued to 
Hosiden and Toshiba and further 

manufacturing questionnaire sections 
were issued to Matsushita and Toshiba. 
Responses to all of the aforementioned 
questionnaire sections and supplements 
were received from the respondents in 
time for consideration for the purposes 
of this preliminary determination. Based 
on the December 21, 1990 supplemental 
questionnaire response, a CV 
questionnaire section was issued to 
Sharp. A response to this was not 
received.in time for consideration for 
the purposes of this: preliminary 
determination. 

In the petition, petitioners alleged that 
all respondents were selling FPDs in the 
home market at prices below the cost of 
production. In subsequent submissions, 
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petitioners supplemented these 
allegations for Toshiba, Sharp, and’ 
Matsushita. On January 10, 1991, the 
Department initiated cost of production 
(COP) investigations with regard to 
Sharp and Toshiba. On January 15, 1991, 
the Department initiated a COP 
investigation with regard to Matsushita. 
The Department issued COP 
questionnaires to these companies, but 
responses to these aires were 
received too late to be used for the 
purposes of this preliminary 
determination. We will analyze and 
verify the COP responses for use in the 
Department's final determination. 


Scope of the Investigation 


The products covered by this 
investigation are high information - 
content flat panel displays and 
subassemblies thereof. 

High information content flat panel 
displays are large area, matrix 
addressed displays, no greater than four 
inches in depth, with a picture element 
(“pixel”) count of 120,000 or greater, 
whether complete or incomplete, 
assembled or unassembled. Included are 
monochromatic, limited color, and full 
color displays. Displays may utilize, but 
are not limited to, the following 
technologies: Liquid crystal (LCD); 
plasma; and electroluminescence (EL). 
High information content flat panel 
displays are used to display text, 
graphics, and video. 

Subassemblies of a high information 
content flat panel display are processed 
glass substrates, whether or not 
integrated with additional components. 

The following merchandise is 
excluded: Segmented flat panel displays; 
matrix addressed flat panel displays 
with less than 120,000 pixels; and 
cathode ray tubes (CRTs). 

FPDs are currently classifiable under 
the following Harmonized Tariff 
Schedule (HTS) subheadings: 8543, 8803, 
9013, 9814, 9017.90.00, 9018, 9022, 9026, 
9027, 9030,:9031, 8741.92.30, 8471.92.40, 
8473.10.00, 8473.21.00, 8473.30.40, 
8442.40.00, 8466, 8517.90.00, 8528.10.80, 
8529.90.00, 8531.20.00, 8531.90.00, and 
8541. The HTS subheadings are 
provided for convenience and customs 
purposes. The written description 
remains dispositive. 

In the Department's notice of 
initiation, the scope of this investigation 
originally was defined to include 
subassemblies of a display that “are 
exclusively dedicated to or designed for 
use in high information content flat 
panel displays” without further 
limitation. Petitioners were concerned. 
that if the scope did not include 
subassemblies, any eventual duty order 





Federal Register / Vol. 56, No. 35 / Thursday, February 21, 1991 / Notices 


would be easily circumvented. The 
petition did not specifically name each 
of the subassemblies to be covered 
because of the large number of possible 
permutations of subassemblies. 

Upon further consideration, the 
Department has preliminarily 
determined to revise the scope of this 
investigation, balancing petitioners’ 
concerns with the unnecessary 
disruption of trade in a variety of 
electronic components. Trade in 
components designed for many other 
applications could be impeded as U.S. 
Customs attempted to determine which 
of the enormous number of electronic 
components imported are exclusively 
dedicated to FPDs. Accordingly, the 
scope of this investigation is now as 
defined above. We are including glass 
substrates because they are the 
essential elements of an FPD. In fact, a 
glass substrate is the core component to 
which all other components are affixed. 
This new definition should aid the 
administrability of any ensuing order. 


Clarification of Scope 


On December 31, 1990, Mitsui & Co., 
Ltd. and Mitsui Comtek Corp. (Mitsui) 
submitted a request for clarification of 
the scope of investigation. Mitsui 
imports a “nearly finished computer, in 
kit form” from Japan. The incomplete kit 
is shipped in four or more “groups” of 
components. “Group 1” consists of the 
following: An LCD assembly (i.e., the 
FPD assembly and electronics, mounted 
in the lid and attached to the computer 
cabinet top), cabinet bottom with 
speaker and electromagnetic 
interference shield, modem cavity cover, 
backup battery cover, and the keyboard 
assembly. Mitsui contends that the 
Department should determine that the 
scope of the investigation does not 
include sales of computer systems 
which, although designed and purchased 
by original equipment manufacturers 
(OEMs) as unitary systems, are exported 
to the United States in discrete 
shipments which include FPDs. 

We disagree with Mitsui. We find the 
“group 1” items to be shipments of FPDs 
within the scope of this investigation. 
First, while rulings of the U.S. Customs 
Service are not binding on the 
Department, we find such rulings to be 
instructive. In three rulings issued in 
1988, 1989, and 1990, Customs 
determined that shipments of “group 1” 
“do not represent an unassembled 
computer,” but rather were properly 
classified as “display units without 
cathode ray tube, having a visual 
display diagonal not exceeding 30.5 
centimeters,” under HTS 8471.92.3000. 
The product description and the HTS 
number suggest that the product being 


imported by Mitsui falls within the 
scope of our investigation. Absent 
evidence to the contrary, we believe 
that the Customs classification is 
accurate and appropriately 
characterizes this merchandise as 
within the scope of this investigation. 
This determination is consistent with 
our final determination in Color Picture 
Tubes from Japan (November 18, 1987, 
52 FR 44171) (CPTs). In that case, we 
determined that the mere fact that 
additional components may be entered 
at the same time as the CPT did not 
change the fact that a CPT was being 
imported and potentially dumped. 
Second, the scope of the investigation 
explicitly includes LCD FPDs. Mitsui has 
not claimed that the FPD, separate from 
the other components included in the 
“group 1” shipment, is somehow outside 
the scope of the investigation. Third, 
Mitsui’s contention that the finished 
product (i.e., the computer) is treated by 
the OEM as an integrated entirety and 
all components are designed for a 
specific and singular end use is not 
dispositive of whether merchandise is 
within the scope of investigation. Mitsui 
clearly sells a collection of components 
to the OEM, one of which is 
indisputably an FPD. 


Standing 


Since February 1, 1991, the 
Department has received several letters 
questioning petitioners’ standing to file a 
petition on behalf of an industry, 
pursuant to section 732(b) of the Act. 
We will fully investigate these 
allegations. 


Period of Investigation 


The period of investigation is 
February 1, 1990 through July 31, 1990. 


Class or Kind of Merchandise 


We have received numerous 
comments from petitioners, respondents, 
and other interested parties regarding 
the question of whether the subject 
merchandise constitutes one or more 
classes or kinds of merchandise 
pursuant to section 731 of the Act. Our 
policy has been to apply the following 
criteria in making class or kind 
decisions: The physical characteristics 
of the product, the expectations of the 
ultimate purchasers, the ultimate use of 
the product, and the channels of trade. 
After consideration of all views 
expressed, and based upon our 
discussions with product experts, the 
U.S. Customs Service, the ITC, and 
Department staff from the Office of 
Computers, among others, we have 
preliminarily determined that the 
subject merchandise constitutes a single 


class or kind of merchandise, regardless 
of technology. 

With respect to physical 
characteristics, we have decided that 
the similarities of FPDs using the 
various technologies outweigh the 
differences among them. All FPD” 
technologies are designed in ways that 
allow the display of text, graphics, and 
video on screens that are fourinches . 
thick or less. Regardless of technology, 
an FPD must meet this basic 
requirement. 

With respect to customer 
expectations, we have decided that the 
fundamental expectations of the 
consumer are essentially the same for 
all FPD technologies. While different 
technologies provide users with a choice 
of features, they do not offer 
fundamental differences in meeting the 
basic requirement to display text, 
graphics, and video. In choosing an FPD, 
consumers (principally original 
equipment manufacturers) have a range 
of additional requirements and must 
weigh the strengths and weaknesses of 
the different technologies in order to 
meet the needs of their customers. They 
are able to do this because the 
technologies are broadly substitutable. 

We find that the ultimate uses of all 
FPD technologies are essentially the 
same given the similarities in FPD 
technologies, as outlined above. All 
FPDs are designed to display text, 
graphics, and video. 

With regard to channels of trade, we 
have no evidence on the record that 
suggests that the channels of trade differ 
among FPD technologies. 

FPD technology and manufacture is a 
dynamic, rapidly evolving commercial 
area. New advances in FPD technologies 
make the range of available products 
even more interchangeable. A multiple 
class or kind decision based on today’s 
technology may be quickly undermined 
by further breakthroughs in the near 
future. 

We will continue to consider this 
issue and all comments submitted in this 
regard. 


Such or Similar Comparisons 


We have determined that there are 
three such or similar categories of 
merchandise: LCD; plasma; and EL. 
Where there were no sales of identical 
merchandise in the home market with 
which to compare merchandise sold in 
the United States, sales of the most 
similar merchandise were compared on 
the basis of a three-tiered set of criteria 
developed after consulting the parties to 
the investigation. The set of criteria is 
fully explained in Appendix V of the 
Department's questionnaire. 


BEST COPY AVAILABLE 





We made for differences 
in the physical characteristics of the 
merchandise, where appropriate, in: 
ee with sectior: 773{a}{4)}(C) of 

e Act. 


Fair Value Comparisons 


To determine whether sales of FPDs: 
from Japan to the United States were 
made:at less thar fair value, we 
compared the United States price to the 
foreign market value (FMV), as: specified 
in the “United States Price” and 
“Foreign Market Value” sections of this 
notice. 


United States Price 
A. Hosiden 


For Hosiden, we based United States 
price on price, in accordance 
with section 772fb) of the Act, because 
all sales were made directly to unrelated 
parties prior to importation into. the 


- United States. We calculated 


purchase 
price based on packed, FOB customer's 
freight forwarder in Japan or Japan 
seaport prices te unrelated customers in 
the United States. We made deductions, 
where appropriate, for foreign brokerage 
and handling, foreign inland freight, 
foreign inland insurance, palletizing, and 
containerization and stevedoring 
expense. 


B. Matsushita 


For Matsushita, we based United 
States price on purchase price, in 
accordance with section 772(b} of the 
Act, where sales were made directly to 
unrelated parties prior to importation 
into the United States. For Matsushita’s. 
sales of FPDs which it further 
manufactured in the United States into 
portable computers, we based United 
States price on exporter’s sales price 
(ESP), in accordance with section 772{c) 
of the Act. 

We calculated purchase price based 
on packed, FOB U.S. port or delivered 
prices to unrelated customers in the 
United States. We made deductions, 
where appropriate, for foreign brokerage 
and handling, foreign inland freight, 
ocean freight, air freight, U.S. inland 
freight, U.S. brokerage and handling, 
U.S. Customs processing fees, harbor 
maintenance fees, and insurance. In 
accordance: with section 772(d}{1}(C} of 
the Act. we added to net unit price the 
amount of value-added tax (VAT) that is 
not collected by reason of exportation of 
the merchandise. 

For ESP sales, the FPDs were 
incorporated into a portable computer 
before being: seld to the first unrelated 
party. To: calculate ESP we used the 
packed, FOB prices of computers te 


unrelated purchasers in the United 
States. 

We made deductions, where 
appropriate, for foreign inland freight, 
foreign brokerage and handling, ocean 
freight, air freight, U.S. inland freight, 
U.S. brokerage and handling, U.S. 
Customs processing fees, harbor 
maintenance fees, and insurance. In 
accordance with section 772(e)(2) of the 
Act, we made additional deductions, 
where appropriate, for credit expenses, 
warranty expenses, royalties, and 
indirect selling expenses. In accordance 
with section 772{d){1){C) of the Act,.we 
added to net unit price the amount of 
value-added tax (VAT) that is not 
collected by reason of exportation of the 
merchandise. 

In addition to the aforementioned 
deductions, we deducted all value 
added to the FPD in the United States, 
pursuant to section 772(e)(3) of the Act. 
The value added consists of the costs 
associated with the production and sale 
of the computer, other than costs 
associated with the FPD, and a 
proportional amount of profit or loss 
related to the value added. Profit or loss 
was.calculated by deducting from the 
sales price of the computer all 
production and selling costs incurred by 
the company for the computer. The total 
profit or loss was then allocated 
proportionately to all components of 
cost. Only the profit or loss attributable 
to the value added was deducted. 

In determining the costs incurred to 
produce the c ; the ent 
included (1) the costs of manufacture for 
each comporent; (2) movement and 
packing expenses for each component; 
and (3) general expenses, including 
selling, general, and administrative 
expenses, R&D expenses, and interest 
expenses. We used Matsuhita’s data 
except in those instances where the 
costs were not appropriately quantified 
or valued. 


C. Sharp 


For Sharp, we based: United States 
price on price, in accordance 
with section 772{b) of the Aict, where 
sales were made directly to unrelated 
parties prior to importation into the 
United States. Where sales to the first 
unrelated purchaser took place after 
impertation into the United States, we 
based United States price on exporter’s 
sales price, in accordance with section 
772(c) of the Act. 

We calculated purchase price based 
on packed; ex-godown (free on dock) 
port of export prices to unrelated: 
customers in the United States. We 
made deductions, where appropriate, for 
foreign brokerage and handling, foreign 
inland freight, and foreign land 
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insuranee. In accordance with section 
772(d){A)(C) of the Act, we added to net 
unit price the amount of value-added tax 
(VAT} that is not collected by reason of 
exportation of the: merchandise: 

In its November 20, 1990 
response, Sharp failed to provide: 
matches or difference in merchandise 
adjustment information for two FPD 
models. In its December 21, 1990: 
supplemental response, once again 
Sharp did not provide matches or 
difference in merchandise adjustments 
for the two FPD models, but instead 
indicated that there were no matches. 
Based on this information, the 
Department issued Sharp a CV 
questionnaire section on January 4, 199%. 

Because Sharp’s response to the CV 
questionnaire section was not received 
in time for consideration in this 
preliminary determination, we used the 
best information available, in 
accerdance with section 776(c} of the 
Act, for these purchase price sales 
without matches in the home market. As 
best information available, we used the 
weighted-average margin of Sharp's 
sales with margins greater than zero. 

For 19 additional sales where Sharp 
did not provide sufficient information, 
we also used the weighted-average 
margin of sales with margins greater. 
than zero as the best information 
available. 

We calculated ESP based on packed, 
CIF prices ta unrelated customers in the 
United States. We made deductions, 
where appropriate, for foreign inland 
freight, foreign brokerage and handling, 
ocean freight, air freight, U.S. Customs 
processing fees, U.S. inland freight, U.S. 
brokerage and handling, and insurance. 
In accordance with section 772(e)(2) of 
the Act, we made additional deductions, 
where appropriate, for credit expenses, 
warranty expenses, direct advertising 
expenses, product liability premiums, 
price protection rebates, rebates for 
meeting competition, inventory carrying 
expenses, and. indirect selling expenses. 
In accordance with section 772{e){1) of 
the Act, we also deducted commissions. 
In accordance with section 772(d){1}{C), 
of the Act, we added to net unit price 
the amount of value-added tax (VAT} 
that is not collected by reason of 
exportation of the merchandise. 


D. Toshiba 


For Toshiba, we based United States. 
price on purchase price, in accordance 
with section 772{(b). of the Act, where 
sales were made directly to unrelated 
parties prior to importation into the 
United. States. For Toshiba’s sales of 
FPDs which it further merufactured in 
the United States into portable 
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computers, we based. United States price 
on exporter’s sales price (ESP), in 
— with section 772(c) of the 

cf. 

We calculated purchase price based 
on packed, FOB port of export, FOR 
{fee on rails) Japan, or FOB destination 
prices, as appropriate, to unrelated 
customers in the United States. We 
made deductions, where appropriate, for 
foreign brokerage and handling, foreign 
inland freight, ocean freight, air freight, 
U.S. inland freight, U.S. brokerage and 
handling, U.S. duty, and insurance. In 
accordance with section. 772(d}{1)(C)} of 
the Act, we added te net unit price the 
amount of value-added tax (VAT} that is 
not collected by reason of exportation of 
the merchandise. 

For ESP sales, the FPDs were 
incorperated into a portable computer 
before being sold to the first. unrelated 
party. Tocalculate ESP we used the 
packed, FOB prices of computers to 
unrelated purchasers in the United. 
States, 

We made deductions, where 
appropriate, for foreign inland frieght, 
foreign brokerage and handling, ocean 
freight, air freight, U.S. inland freight, 
U.S. brokerage and handling, U.S. 
Customs processing fees, and insurance. 
In accordance with section 772(e){2} of 
the Act, we made additional deductions, 
where appropriate, for cash discounts, 
rebates, credit expenses, 
expenses, advertising expenses, 
warranty expenses, royalties, price 


accordance with section 772(d}(4)(C) of 
the Act, we added to net unit price the 
amount of tax {VAT} that is 
not collected by reason of exportation of 
the merchandise. 

In addition to the aforementioned 
deductions, we deducted all value 
added to the FRB in the: United States, 
pursuant te section 772{e){3) of the: Act. 
The value added consists of the costs 
associated with the production and sale 
of the computer, other than costs 
associated with the FPD, and a 
proportional amount of profit or less 
related to the value added. Profit or loss 
was caleulated by deducting from the 
sales price of the computer alt 
production and selling costs incurred-by 
the company for the computer. The total 
profit or loss was then allocated 
proportionately to alk components of 
cost. Only the profit or loss attributable 
to the value added was deducted.. 

In determining the costs: incurred to 
produce the computer, the Department 
included (1) the costs of manufacture for 
each component, (2}] movement and 
packing expenses for each component, 
and (3) general expenses, including 


selling, general, and administrative 
expenses, R&D expenses, and interest 
expenses. 


Foreign Market Value 


In.order te determine whether there 
were sufficient sales of FPDs in the 
home market te serve as-a viable basis 
for calculating FMV, we compared. the 
volume of home market sales.in each 
such or similar category to the volume of 
third country sales in the same such or 
similar category, in accordance with 
section 773{a)[(1) of the Act. Sharp, 
Matsushita, and Hosiden had viable 
home markets with respect to sales of 
all relevant such or similar categories of 
FPDs made during the POF. Foshiba’s 
home market was viable for sales of 
LCD FPDs, but not viable for sales of 
plasma FPDs. 

A.. Hosiden 

We calculated FMV based on CV, in 
accordance with section 773f{e) of the 
Act, because Hosider had neo sales in 
the home market which could 
reasonably be compared to its U.S. sales 
according to the Department's matching 
criteria. The CV includes the cost of 
materials and fabrication of the 
merchandise exported to the United 
States, pbus general expenses, profit, 
and packing. We used Hosiden’s CV 
data except im those instances where the 
costs were not appropriately quantified 
or valued. After the adjustments, we 
used actual general expenses, in: 
accordance with section 773(e}(1){B)fi} 
of the Act, because they exceeded the 
statutory minimum of ten percent. For 
profit, we eight percent of the 
combined cost of materials, fabrication, 
and general expenses, pursuant to 
section 773{e}(1)(B)Gii) of the Act, 
because the actual figure was less than 
the statutory minimum of eight percent. 

From FMV, we deducted home market 
credit and warranty expenses. We 
added U.S. credit expense, U.S. 
warranty expense, and U.S. direct 
technical services expense. We added 
U.S. commissions and deducted home 
market indirect selling expenses up to 
the amount of the U.S. commissions, in 
accordance with 19 CFR 353.56(b). 


B: Matsushita 


We caleulated FMV based on 
delivered prices to unrelated original 
equipment manufacturers in. the home 
market, in accordance with section 
773{a){2}(A) of the Act. 

Por comparison to purchase-price 
sales we made deductions, where 
aqpacpaiate, for discounts and foreign 

inland freight. We made circumstance of 


sale adjustments, where spprogeiaie, for 
differences. in credit, warranty, and 


royalty expenses, pursuant ta 19 CFR. 
353.56(a), } We deducted home market 
packing costs and addedU.S. packing 
costs. We made a circumstance of sale 
adjustment for VAT incurred on home 
market sales not om export sales. We 
made the VAT adjustment based on U.S. 
gross price net of discounts. 

For comparison to ESP sales, we made 


made deductions for credit, warranty, 
and royalty expenses. We also deducted 
indirect selling expenses, including 
inventory carrying expenses, 
warehousing expenses, advertising 
expenses, and other indirect selling 
expenses. This deduction for home 
market indirect selling expenses was 
capped by the amount of indirect selling 
expenses incurred in the U.S. market, in 
accordance wtih 19 CFR 353.56(b). We 
deducted home market packing costs 
and added. U.S. packing costs. We made 
a circumstance of sale adjustment for 
VAT incurred on home market sales and 
not on export sales. We made the VAT 
adjustment based on the constructed 
gross. U.S. price of the FPD. 


C. Sharp 


We:calculated FMV based on 
delivered prices to unrelated customers 
in the home market, in accordance with 
section 773({a)}{1){A) of the Act. 

For comparison to purchase price 
sales, we made deductions for cash 
discounts, rebates, and foreign inland 
freight. We deducted home market 
credit, pursuant to 19 CFR 353.56fa). We 
deducted heme market packing costs: 
and added U.S. packing costs and U.S. 
credit expenses. We made a 
circumstance of sale adjustment for 
VAT incurred on home market sales and 
not on export sales. We made the VAT 
adjustment based on U.S. gross price net 
of discounts. 

For comparison to ESP sales, we made 
deductions for foreign inland freight. We 
made deductions, where appropriate, for 
credit, cash discounts, and rebates. We 
also deducted home market indirect 
selling expenses, which included 
inventory carrying expenses, product 
liability premiums, other indirect selling 
expenses, and advertising expenses. 
This deduction for home market indirect 
selling expenses was capped by the 
amouat of indirect selling expenses and 
commissions incurred in the U.S. 
market, in accordance with 19 CFR 
353.56(b). We deducted home market 
packing costs and added U.S.packing 
costs. We made a circumstance of sale 
adjustment for VAT incurred on home 
market sales and not on export sales. 
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We made the VAT adjustment based on 
U.S. gross price net of discounts. 

For comparisons to both purchase 
price and ESP sales, we did not allow 
home market warranty adjustments 
because of errors and omissions in 
Sharp’s allocation methodology. 


D. Toshiba 

We calculated FMV for LCD FPDs 
based on delivered prices to related and 
unrelated customers in the home market. 
We have determined that sales to 
related customers in the home market 
were at arm’s | 

For comparison to purchase price 
sales, we made deductions, where 
appropriate, for discounts, rebates, 
warranty expenses, and foreign inland 
freight. We made circumstance of sale 
adjustments for differences in 
advertising expenses, direct selling 
expenses, and credit expenses, pursuant 
to 19 CFR 353.56(a). We deducted home 
market packing costs and added U.S. 
packing costs, royalty and credit 
expenses. We made a circumstance of 
sale adjustment for VAT incurred on 
home market sales and not on export 
sales. We made the VAT adjustment 
based on U.S. gross price net of 
discounts. 

For comparison to ESP sales, we made 
deductions, where appropirate, for 
discounts, rebates, and foreign inland 
freight. We made deductions for 
advertising expenses, warranty 
expenses, direct selling expenses, and 
credit expenses. We deducted home 
market packing costs and added U.S. 
packing costs. We made a circumstance 
of sale adjustment for VAT incurred on 
home market sales and not on export 
sales. We made the VAT adjustment 
based on the constructed gross U.S. 
price of the FPD. 

We based FMV for plasma FPDs and 
on LCD FPD model on CV, in 
accordance with section 773(e) of the 
Act, because Toshiba had no sales in 
the home market which would 
reasonably be compared to the U.S. 
sales of these models according to the 
Department's matching criteria. The CV 
includes the cost of materials and 
fabrication of the merchandize exported 
to the United States, as reflected in the 
price Toshiba paid for the FPD from an 
unrelated supplier, plus general 
expenses, profit, and packing. We used 
Toshiba’s CV data except in those 
instances where the costs were not 
appropriately quantified or valued. After 
the adjustments, we used actual general 
expenses, in accordance with section 
773(e)(1)(B)(i) of the Act, because they 
exceeded the statutory minimum of ten 
percent. For profit, we applied eight 
percent of the combined costs of 


materials, fabrication, and general 
expenses, pursuant to section 
779(e)(A)CB)CH) of the Act, because the 
actual figure was less than the statutory 
minimum of eight percent. 
‘' We based FMV for an additional LCD 
FPD model on CV in accordance with 
section 773(e) of the Act, because 
Toshiba had no sales in the home 
market which could reasonably be 
compared to the U.S. sales of this model 
according to the Department’s matching 
criteria. The CV includes the cost of 
materials and fabrication of the 
merchandise exported to the United 
States, plus general expenses, profit, 
and packing. We used Toshiba’s CV 
data except in those instances where the 
costs were not appropriately quantified 
or valued. After the adjustments, we 
used actual general expenses, in 
accordance with section 773(e)(1)(B)(i) 
of the Act, because they exceeded the 
statutory minimum of ten percent. For 
profit, we applied eight percent of the 
combined cost of materials, fabrication, 
and general expenses, pursuant to 
section 773(e)(1)(B)(ii) of the Act, 
because the actual figure was less than 
the statutory minimum of eight percent. 
From CV we deducted home market 
direct selling expenses. We also 
deducted home market indirect selling 
expenses. This deduction for home 
market indirect selling expenses was 
capped by the amount of indirect selling 
expenses incurred in the U.S. market, in 
accordance with 19 CFR 353.56(b). 


Currency Conversion 


In accordance with 19 CFR 353.60, we 
converted foreign currency into the 
equivalent amount of United States 
currency using the official exchange 
rates in effect on the appropriate dates. 


Verification 


As provided in section 776{b) of the 
Act, we will verify all information used 


in making our final determination. 
Suspension of Liquidation 


In accordance with section 733(d)(1) 
of the Act, we are directing the U.S. 
Customs Service to suspend liquidation 
of all entries of FPDs from Japan, except 
for those of Hosiden and Matsushita, as 
defined in the “Scope of Investigation” 
section of this notice, that are entered, 
or withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice in the Federal 
Register. The U.S. Customs Service shall 
require a cash deposit or posting of a 
bond equal to the estimated preliminary 
dumping margin, as shown below. This 
suspension of liquidation will remain in 


effect until further notice. The weighted- 
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average dumping margins are as 


follows: 


ITC Notification 


In accordance with section 733(f) of 
the Act, we have notified the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonproprietary 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and business 
proprietary information in our files, 
provided the ITC confirms in writing 
that it will not disclose such 
information, either publicly or under 
administrative protective order, without 
the written consent of the Deputy 
Assistant Secretary for Investigations, 
Import Administration. 

If our final determination is 
affirmative, the ITC will determine 
whether these imports are materially 
injuring, threaten materia) injury to, or 
are materially retarding the 
establishment of, the U.S. industry 
before the later of 120 days after the 
date of this preliminary determination or 
45 days after our final determination. 


Public Comment 


In accordance with 19 CFR 353.38, 
case briefs or other written comments in 
at least ten copies must be submitted to 
the Assistant Secretary no later than 
April 11, 1991, and rebuttal briefs no 
later than April 18, 1991. In accordance 
with 19 CFR 353.38(b), we will hold a 
public hearing, if requested, to afford _ 
interested parties an opportunity to 
comment on arguments raised in case or 
rebuttal briefs. The hearing will be held 
on April 22, 1991, at 10 a.m. at the U.S. 
Department of Commerce, room 3708, 
14th Street and Constitution Avenue, 
NW., Washington, DC 20230. Interested 
parties who wish to participate in the 
hearing must submit a written request to 
the Assistant Secretary for Import 
Administration, U.S. Department of 
Commerce, room B-099, within ten days 
of the publication of this notice in the 
Federal Register. Requests should 
contain: (1) The party’s name, address, 
and telephone number; (2) the number of 
participants; (3) the reasons for 
attending; and (4) a list of the issues to 
be discussed. In accordance with 19 
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CFR 353.38fb), oral presentations will be 
limited to issues raised in the briefs. 


This determination is published 


pursuant to section 733ff} of the Act and ~ 


19 CFR 353.15. 
Dated: February 13, 1991. 
Eric L. Garfinkel, 


Assistant Secretary for Import 
Administration. 


(FR Doc. 91-4127 Filed 2-20-92; 8:45 am 
BILLING CODE 3510-DS-M 


[A-791-602} 


Low-Fuming Brazing Copper Wire and 
Rod From South Africa; Determination 
cena Revoke Antidumping Duty 


AGENCY: International Trade 
Adnministration/Import Administration 
Department of Commerce. 

ACTION: Notice of determination not to 
revoke antidumping duty order. 


SUMMARY: The Department of 

Commerce is notifying the public of its 
determination not to revoke the 
antidumping duty order on Low-Fuming: 
Brazing Copper Wire and Rod from 
South Africa. 


EFFECTIVE DATE: February 21, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Robert J. Marenick, Office of 
Antidumping Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, DC 20230, 
telephone: (202) 377-5255, 


SUPPLEMENTARY INFORMATION: 
Background 

On january 14, 1991, the Department 
of Commerce (the Department} 
published in the Federal Register (56 FR 
1381) its intent to revoke the 
antidumping duty order on Low-Fuming 
Brazing Copper Wire and Rod from 
South Africa (54 FR 3640, January 29, 
1986). The Department may revoke an 
order if the Secretary concludes that the 
order is no longer of interest to 
interested parties. We did not receive a 
request for an administrative review of 
the order for the last four consecutive 
annual anniversary months and, 
therefore, published a notice of intent to 
revoke the order pursuant to 19 CFR 
353.25(d)(4). 

On January 28, 1991, Cerro Metal 
Products, one of the original petitioners, 
objected to our intent to revoke the 
order. Therefore, we no longer intend to 
revoke the order. 


Dated: February 14, 1991. 
Joseph A. Spetrini, 
Deputy Assistant Secretary for Compliance. 
[FR Doc. 91-4132 Filed 2-26-91; 8:46 am] 
BILLING CODE 3510-DS- 


[C-333-081] 


Cotton Sheeting and Sateen From 
Peru; Intent to Revoke Countervailing 
Duty Order 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 

ACTION: Notice of intent to revoke 
countervailing duty order. 


SUMMARY: The Department of 
Commerce is notifying the public of its 
intent to revoke the countervailing duty 
order on cotton sheeting and sateen 
from Peru. Interested parties whe object 
to this revocation must submit their 
comments im writing not later than 
February 28, 1991. 

EFFECTIVE DATE: February 21, 1992. 


FOR FURTHER INFORMATION CONTACT: 
Al Jemmott or Paul McGarr, Office of 
Countervailing Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-2788. 


SUPPLEMENTARY INFORMATION: 


Background 


On February 1, 1983, the Department 
of Commerce (“the Department”] 
published a countervailing duty order on 
cotton sheeting and sateen from Peru (48 
FR 4501). The Department has not 
received a request to conduct an. 
administrative review of the 
countervailing duty order on cotton 
sheeting and sateen from Peru for more 
than four consecutive annual 
anniversary months. 

In accordance with 19 CFR 
355.25(d)(4){iii), the Secretary of 
Commerce will conclude that an order is 
no Jonger of interest to interested parties 
and will revoke the order if na 
interested party objects to revocation or 
requests an administrative review by 
the last day of the fifth anniversary 
month. Accordingly, as required by 
§ 355.25(d)(4) of the Department's 
regulations, we are notifying the public 


of our intent to revoke this order. 


Opportunity to Object 


Not later than February 28, 1991, 
interested parties, as defined in 
§ 355.2(i) of the Department's 
regulations, may object to the 
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Department's intent fo revoke this 
countervailing duty order. 

Seven copies of any such objections 
should be submitted to the Assistant 
Secretary for =o Administration, 
International Trade Administration, 
room B-098, U.S, Department of 
Commerce, Washington, DC 20230. 

If interested parties do not request an 
administrative review or object to the 
Department's intent to revoke by 
February 28, 1991, we shall conclade 
that the order is no longer of interest to 
interested parties and shall proceed 
with the revocation. 

This notice is in accordance with 19 


CFR 355.25{d). 


Dated: February 14, 1991. 
Joseph A. Spetrini, 
Deputy Assistant Secretary for Import. 
Administration. 
[FR Doc: 91-4129 Filed 2-20-01; 8:45.am] 
BILLING CODE 3610-06-M 


[C-333-002} 


Cotton Yarn From Peru; intent to 
Revoke Countervailing Duty Order 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 


ACTION: Notice of intent to revoke 
countervailing duty order. 


SUMMARY: The Department of 
Commerce is notifying the public of its 
intent to revoke the countervailing duty 
order on cotton yarn from Peru.. 
Interested parties who object to this 
revocation must submit their comments 
in writing not later than February 28, 
1991. 

EFFECTIVE DATE: February 21, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Al Jemmott or Paul McGarr, Office of 
Countervailing Compliance, 
International. Trade Admimistration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-2786.. 


SUPPLEMENTARY INFORMATION: 
Background 


On February 1, 1983, the Department 
of Commerce (“the Department”) 
published a countervailing duty order an 
cotton yarn from Pere (48 FR 4808]. The 
Department has not received a request 
to conduct an administrative review of 
the countervailing duty order on cotton 
yarn from Peru for more than four 
consecutive annual anniversary months. 

In accordance with 179 CFR 
355.25(d){4){iii), the Secretary of 
Commerce will conclude that an order is 
no longer of interest to interested parties 
and will revoke the order if no 
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intereste i party objects to revocation or 
requests an administrative review by 
the last day of the fifth anniversary 
month. Accordingly, as required by 

§ 355.25(d)(4) of the Department's 
regulations, we are notifying the public 
of our intent to revoke this order. 


Opportunity to Object 

Not later than February 28, 1991, 
interested parties, as defined in 
$ 355.2{i) of the Department's 
regulations, may object to the 
Department's intent to revoke this 
countervailing duty order. 

Seven copies of any such objections 
should be submitted to the Assistant 
Secretary for Import Administration, 
International Trade Administration, 
room B-099, U.S. Department of 
Commerce, Washington, DC 20230. 

If interested parties do not request an 
administrative review or object to the 
Department's intent to revoke by 
February 28, 1991, we shall conclude 
that the order is no longer of interest to 
interested parties and shall proceed 
with the revocation. 

This notice is in accordance with 19 
CFR 355.25(d). 

Dated: February 14, 1991. 

Joseph A. Spetrini, 

Deputy Assistant Secretary for Import 
Administration. 

[FR Doc. 91-4130 Filed 2-20-91; 8:45 am] 
BILLING CODE 3510-DS-M 


[C-357-801] 


Certain Weided Carbon Stee! Pipe and 
Tube From Argentina; Termination of 
Countervailing Duty Administrative 
Review 


AGENCY: International Trade 
Administration/Import Administration; 
Department of Commerce. 

ACTION: Notice of termination of 
countervailing duty administrative 
review. 


sumManry: The Department of 
Commerce (the Department) has 
terminated the administrative reviews 
requested on two of the four 
countervailing duty orders on certain 
welded carbon steel pipe and tube from 
Argentina, initiated on October 26, 1990, 
for the period January 1, 1989 through 
December 31, 1989. The administrative 
reviews of standard pipe and line pipe 
are terminated. 

EFFECTIVE DATE: February 21, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Cameron Cardozo or Maria MacKay, 
Office of Countervailing Compliance, 


International Trade Administration, U.S. 


Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-2786. 
SUPPLEMENTARY INFORMATION: On 
September 28, 1990, Comatter, S.A. and 
Acindar Industria Argentina De Aceros, 
S.A., Argentine producers of certain 
welded carbon steel pipe and tube, and 
the Embassy of the Argentine Republic 
requested countervailing duty 
administrative reviews of the orders on 
standard pipe and line pipe from 
Argentina for the period January 1, 1989 
through December 31, 1989. No other 
interested parties requested reviews. On 
October 26, 1990, the Department 
initiated the administrative reviews for 
that period (55 FR 43154). 

On January 24, 1991, the Argentine 
producers and the Argentine Embassy 
withdrew their request for reviews. As a 
result, the Department has determined 
to terminate the reviews. 

This notice is published in accordance 
with 19 CFR 355.22(a)(3). 

Dated: February 14, 1991. 

Joseph A. Spetrini, 

Deputy Assistant Secretary for Compliance. 
[FR Doc. 91-4128 Filed 2-20-91; 8:45 am] 
BILLING CODE 3510-DS-M 


Minority Business Development 
Agency 


Receipt of Petition Requesting 
Designation as Group Eligible to 
Receive MBDA Assistance 


AGENCY: Minority Business 
Development Agency (MBDA), 
Commerce. 

ACTION: Notice. 


SUMMARY: The Minority Business 
Development Agency (MBDA) has 
received a petition requesting it to 
designate Iranians who entered the U.S. 
as political refugees as a socially or 
economically disadvantaged group 
whose members are eligible to receive 
assistance from the Agency. 
ADDRESSES: Interested persons are 
invited to submit comments regarding 
this petition: Eric W. Moll, Acting Chief 
Counsel, United States Department of 
Commerce, Minority Business 
Development Agency, 14th and 
Pennsylvania Ave., NW., Room 5069, 
Washington, DC 20230, Telephone (202) 
377-5045. 

FOR FURTHER INFORMATION CONTACT: 
Dinah Flynn (202) 377-5045. 
SUPPLEMENTARY INFORMATION: Under 
Executive Order 11625 (E.O. 11625) the 
Minority Business Development Agency 
(MBDA) provides program funds to 
recipients who then provide 
management and technical assistance to 
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minority business enterprises. A , 
minority business enterprise is defined 
as a business owned or controlled by 
one or more socially or economically 
disadvantaged individuals. E.O. 11625 
lists six groups whose members are 
considered socially or economically 
disadvantaged and the Department has 
designated three additional groups as 
eligible to receive MBDA assistance. 
On October 24; 1984, MBDA published 
a final rule, at 15 CFR part 1400, which 
provides procedures under which groups 
not previously designated can establish 
their social or economic disadvantage 
status. Section 1400.3 of the rule (15 CFR 
part 1400.3) provides that any group 
seeking designation must submit a 
written application containing evidence 
of the group's social or economic 
disadvantage to the MBDA Director. 
Section 1400.5a, requires the Department 
to publish a notice in the Federal —_- 
Register that formal designation of this 
group will be considered and that the 
public is requested to submit comments 
on the propriety of such a designation. 
MBDA has received a petition 
requesting the Agency to recognize 
Iranians who entered the United States 
as political refugees as a group whose 
members are eligible to receive MBDA 
assistance. Interested persons are 
invited to submit comments on the 
propriety of this designation to the 
above address by March 25, 1991. 
Authority: 15 U.S.C. 1512, E.O. 11625, 3 CFR 
616 (1971-75), 36 FR 19967 (1971); and E.O. 
12432, 3 CFR 198 (1983), 48 FR 32551 (1983). 
Dated: February 13, 1991. 
Eric W. Moll,- 
Acting Chief Counsel. 
[FR Doc. 91-4054 Filed 2-20-91; 8:45 am] 
BILLING CODE 3510-21-M 


National Oceanic and Atmospheric 
Administration 


Western Pacific Fishery Management 
Council; Public Meeting 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 

The Western Pacific Fishery 
Management Council’s (Council) 
Bottomfish Advisory Review Board | 
(BARB), will hold a public meeting on 
February 21, 1991, from 3 to 5 p.m., at the 
Department of Land and Natural 
Resources Board Room, 1151 Punchbow] 
Street, Honolulu, HI. 

The BARB will make its 
recommendations to the Council on the 
following agenda items: (1) Issuance of 
new permits in the Ho’omalu Zone; (2) 
transferability of permits; (3) limitation 
of the number of boats in the Mau Zone; 
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(4) improvement of enforcement in the 
Mau and Ho'omalu Zones, and (5) 
discussion of other agenda items. 

For more information contact Kitty M. 
Simonds, Executive Director, Western 
Pacific Fishery Management Council, 
1164 Bishop Street, Suite 1405, Honolulu, 
HI 96813; telephone: (808) 523-1368. 

Dated: February 15, 1991. 

David S. Crestin, 

Deputy Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 

[FR Doc. 91-4100 Filed 2-20-91; 8:45 am] 
BILLING CODE 3510-22-M 


Western Pacific Fishery Management 
Council; Public Meetings 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 

The Western Pacific Fishery 
Management Council will hold a public 
meeting on February 27—March 1, 1991, 
at the Dole Cannery, 735 Iwilei Road, 
Lanai Ballroom, Honolulu, HI. The 
Council will begin its meeting on 
February 27 at noon, and at 9 a.m. on the 
subsequent two days. 

At its 72nd meeting, the Council will 
hear reports from islanders and 
government fisheries representatives 
from American Samoa, Guam, Hawaii, 
the Commonwealth of the Northern 
Mariana Islands, the U.S. Fish and 
Wildlife Service, the U.S. Coast Guard, 
and the National Marine Fisheries 
Service (NMFS). The status of fisheries 
and the fishery management plans 
(FMPs) covering crustaceans, bottomfish 
and seamount groundfish, and pelagics, 
will be discussed. Reports from the 
Council’s Standing Committees 
(Enforcement, Executive, Budget and 
Program) will be discussed also. Public 
comment will be heard and appropriate 
action taken; in addition, the Council 
will discuss, hear public comments, and 
take action on the following agenda 
items: 

1. Crustaceans: Discussion of the 
status of overfishing amendment #6; 
recommendations from the industry and 
from the Council's Plan Team for 
limiting entry and reducing effort in the 
Northwestern Hawaiian Islands (NWHI) 
lobster fishery; and recommendations 
from the workshop on transferability of 
permits. 

2. Bottomfish: Discussion of the status 
of Overfishing Amendment #3; 
regulatory schemes for Main Hawaiian 
Islands bottomfish (i.e., minimum size 
for sale, season closures based upon 
spawning seasons, area closures and 
bag limits); and recommendations from 
the Bottomfish Advisory Review Board 
on transferability of permits and on the 


increasing number of Ho’omalu Zone 
permits. 

3. Pelagics: Discussion of the status of 
overfishing amendment #1; the status of 
the longline permit and logbook 
amendment #2; the status of the 
emergency moratorium on new entry 
into the Hawaii longline fishery; 
recommendations from the Task Force 
on NWHI longline/monk seal 
interactions; recommendations from the 
workshop on transferability of permits; 
amendment #3 to establish a three-year 
moratorium on new entry into the 
Hawaii longline fishery; 
recommendations from the task force on 
gear conflict and allocation issues; and 
recommendations on preferential 
treatment for indigenous people. 

4. Long-range planning: Five-year 
program elements and budgets for the 
pelagic fisheries of the Central and 
Western Pacific. 

Administrative matters and other 
fishery management business also will 
be discussed. For more information 
contact Kitty M. Simonds, Executive 
Director, Western Pacific Fishery 
Management Council, 1164 Bishop 
Street, suite 1405, Honolulu, HI 96813; 
telephone: (808) 523-1368; fax: (808) 526- 
0824. 


Dated: February 15, 1991. 
David S. Crestin, 
Deputy Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 
[FR Doc. 91-4101 Filed 2-20-91; 8:45 am] 
BILLING CODE 3510-22-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Transshipment Charges and Deducts 
for Certain Cotton, Wool, Man-Made 
Fiber, Silk Blend and Other Vegetable 
Fiber Textiles and Textile Products 
Produced or Manufactured in the 
Peopie’s Republic of China 


February 15, 1991. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs charging 
illegal transshipments to 1990 limits and 
making two corrections to the Federal 


Register notice of December 28, 1990. 


EFFECTIVE DATE: February 22, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Janet Heinzen, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. 
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SUPPLEMENTARY INFORMATION: 

Authority. Executive Order 11651 of March 
3, 1972, as amended; sec. 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 

In a notice published in the Federal 
Register on December 28, 1990 (55 FR 
53321), the Government of the United 
States announced that charges would be 
made to the 1990 and 1991 quotas for the 
People’s Republic of China as a result of 
U.S. Customs Service determinatiéns 
that textiles produced in China and 
exported to the United States were 
transshipped in circumvention of the 
U.S.-China Bilateral Cotton, Wool, Man- 
Made Fiber, Silk Blend and Other 
Vegetable Fiber Textile Agreement of 
February 2, 1988, as amended. 

Partial charges were made, effective 
January 1, 1991, in Categories 345, 347/ 
348, 369-S, 445/446, 645/646 and 845. 
Also, the notice announced that CITA 
would review the status of the 1990 
quotas early in 1991 and would make 
the remaining charges, as appropriate. 
Accordingly, in the letter published 
below, the Chairman of CITA is 
directing the Commissioner of Customs 
to make the charges to the applicable 
1990 quotas. 

In April, CITA will publish a Federal 
Register notice that delineates the total 
transshipment charges which effectively 
reduce the 1991 quotas. This listing will 
be based on the latest import data 
avilable for the 1990 quota year at that 
time. To the extent that further imports 
of 1990 shipments enter after this date, 
they will be charged according to 
standard Customs procedures. For the 
purpose of measuring the impact of 
these transshipment charges on the 1991 
quotas, all routinely reported 1990 
shipments are counted against the 
applicable 1990 quota before the 
illegally transshipped goods. 

The charges in the directive to 
Customs include two corrections to the 
quantities previously announced. For 
Categories 645/646, the potential 
charges to 1991 were stated to be 
123,052 dozen. This quantity should 
have been 222,592 dozen and this 
quantity is being charged in this 
directive. For Category 345, the charges 
made to the 1991 level were 73,687 
dozen. 884 dozen are being deducted 
from these charges and there are no 
further charges to be made as a result of 
these particular investigations. 

Customs is currently conducting other 
investigations of illegal transshipments 
of textiles produced in China and 
exported to the United States. The 
charges resulting from these 
investigations will be published in the 
Federal Register. 





The U.S. Government is taking this 
action pursuant to the U.S. diplomatic 
note dated December 19, 1990, the U.S.- 
China bilateral textile agreement of 
February 2, 1988, as amended, and in 
conformity with paragraph 16 of the 1986 
Protocol of Extension and article 8 of the 
Arrangement Regarding International 
Trade in Textiles, done at Geneva on 
December 20, 1973 and extended on 
December 14, 1977, December 22, 1981 
and July 31, 1986. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States fsee 
Federal Register notice 55 FR 50756, 
published on December 10, 1990). 

Auggie DB. Tantillo, 

Chairman, Committee for the Implementation 

of Textile Agreements. 

February 15, 1991. 

Commissioner of Customs, 

Department of the Treasury, Washington, DC 
20229. 


Dear Commissioner: To facilitate 
implementation of the Bilateral Cotton, Man- 
Made Fiber, Silk Blend and Other Vegetable 
Fiber Textile Agreement of February 2, 1988, 
as amended, between the Governments of the 
United States and the People’s Republic of 
China, I request that, effective on February 
22, 1991, you charge the following amounts to 
the limits established in the directive of 
December 14, 1989 for cotton, wool, man- 
made fiber and other vegetable fiber textile 
products in the following categories, 
produced or manufactured in China and 
exported during the period January 1, 1990 


Also, you are directed to deduct 884 
dozen from the charges made to the 1991 
limit established for Category 345 in the 
directive of November 14, 1990. 

This letter will be published in the 
Federal Register 


Sincerely, 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 91-4048 Filed 2-20-61; 8:45 am] 
BILLING CODE 3510-DR-€ 


DEPARTMENT OF DEFENSE 


Office of the Secretary 


Privacy Act of 1974; System of 
Records Notices 


AGENCY: Office of the Secretary of 
Defense, DoD. 


ACTION: Amendment of a Record 
System. 


SUMMARY: The Office of the Secretary of 


Defense proposes to amend a record 
system to its inventory of systems of 
records subject to the Privacy Act of 
1974, as amended, (5 U.S.C. 552a). The 
amended record system notice is set 
forth below. 
DATES: This action will be effective 
March 25, 1991, unless comments are 
received which result in a contrary 
determination. 
ADDRESSES: Mr. Dan Cragg, OSD 
Privacy Act Officer, OSD Records 
Management and Privacy Act Branch, 
Room 5C315, The Pentagon, 
Washington, DC 20301-1155. Telephone 
(703) 697-2501 or Autovon 227-2561. 
SUPPLEMENTARY INFORMATION: The 
Office of the Secretary of Defense 
record system notices subject to the 
Privacy Act of 1974, as amended, (5 
U.S.C. 552a) have been published in the 
Federal Register as follows: 


50 FR 22090, May 29, 1985 (DoD Compilation, 
changes follow) 
50 FR 47087, Nov. 14, 1985 
51 FR 11807, Apr. 7, 1986 
51 FR 17508, May 13, 1986 
51 FR 44668, Dec. 11, 1986 
52 FR 23334, Jun. 19, 1987 
53 FR 15808, May 4, 1988 
53 FR 27894, Jul. 25, 1988 
54 FR 33756, Aug. 16, 1989 
54 FR 43314, Oct. 24, 1989 
55 FR 17655, Apr. 26, 1996 
55 FR 20180, May 15, 1990 
55 FR 21429, May 24, 1990 
55 FR 35449, Aug, 30, 1990 
55 FR 49405, Nov. 28, 1990 
56 FR 4603, Feb. 5, 1991 
This amendment is not within the 
purview of subsection (r) of the Privacy 
Act, as amended, (5 U.S.C. 552a), which 
required the submission of an altered 
record system report. The specific 
changes to the record system are set 
forth below followed by the record 
system notice published in its entirely, 
as amended. 
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Alternate OSD Federal Register 
Liaison Officer, Department of Defense. 


DHA 04.0 
System name: 

DoD Bone Marrow Donor Program 
Changes: 


t - * * * 


Record access procedures: 


Delete second paragraph and replace 
with “The request should contain the 
individual’s full name, Social Security 
number, and, if applicable, the name of 
the medical facility where examinations 
tests, bone marrow collection, and 
follow-up procedures were conducted. 


DHA 04.0 


SYSTEM NAME: 
DoD Bone Marrow Donor Program. 


SYSTEM LOCATION 


Primary system: Naval Medical 
Research Institute, Bethesda, MD 20814- 
5055. 

National Marrow Donor Program 
(NMDP) Collection Centers atthe — 
following locations: 

Alta Bates-Herrick Hospital, Bone 
Marrow Transplant Program, 3001 Colby 
Street, Berkeley, CA 94705. 

Baylor University Medical Center, 
Bone Marrow Transplant Program, 
Sammons Tower, Suite 410, 3500 Gaston 
Avenue, Dallas, TX 75246. 

Children’s Hospital Medical Center, 
Division of Hematology/Oncology, Bone 
Marrow Donor Program, Elland & 
Bethesda Avenues, Cincinnati, OH 
45229. 

a. of Hope National Medical Center, 

lood Transfusion Services, 1500 E. 
Duarte Road, Duarte, CA 91010. 

Cleveland Clinic Foundation, 9500 
Euclid Avenue, Cleveland, OH 44106. 

Dana Farber Cancer Institute, Dana 
1838, 44 Binney Street, Boston, MA 
02115. 

Dartmouth/Hitchock Medical Center, 
Hematology/Oncology Department, Vail 
Building, Room 56, P.O. Box HB-7923, 
Hanover, NH 03756. 

Emory Clinic, Department of 
Hematology, 1365 Clifton Road, 
Northeast, Atlanta, GA 30322. 

Georgetown University Hospital, 
Lombardi Cancer Research Center, Bone 
Marrow Transplantation Program, 3800 
Reservoir Road, Northwest, 
Washington, DC 20007. 

Genesee Hospital, 224 Alexander 
Street, Rochester, NY 14607, HCA 
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Weslery Medical Center, 3243 East 
Murdock, Suite 300, Wichita, KS 67208. 

Hahnemann University Hospital, 
Broad & Vine Street, 8102 N.C.B., 
Philadelphia, PA 19102. 

The Johns Hopkins Oncology Center, 
Bone Marrow Transplant Program, 600 
North Wolfe Street, Baltimore, MD 
21205. 

Kaiser Health Center—East, 3414 
North Kaiser Center Drive, Portland, OR 
97227. 

Kansas City Internal Medicine, 6420 
Prospect Avenue, T101, Kansas City, 
MO 64132. 

LSU Medical School, Department of 
Medicine, 1524 Tulane Avenue, New 
Orleans, LA 70112. 

Medical College of Wisconsin, 
Department of Medicine, Milwaukee 
County Medical Complex, 8700 West 
Wisconsin Avenue, Milwaukee, WI 
53233. 

Memorial Sloan-Kettering Cancer 
Center, 1275 York Avenue, New York, 
NY 10021. 

Mercy General Hospital, 3939 “J” 
Street #300, Sacramento, CA 95819. 

Methodist Hospital of Indiana, Inc., 
Bone Marrow Transplantation Program, 
1701 North Senate Boulevard, 
Indianapolis, IN 46202. 

_. Montefiore Hospital, Hematology/ 

Oncology Unit, 3459 Fifth Avenue, 
Pittsburgh, PA 15213. 

The Ohio State University, Bone 
Marrow Transplant Program, 10 North 
Doan Hall, 410 West Tenth Avenue, 
Columbus, OH 43210-1228. 

Ohio State University Hospital, 410 
West Tenth Avenue, N1025 Doan Hall, 
Columbus, OH 43210. 

Pacific Presbyterian Hospital, Division 
of Bone Marrow Transplant, 2351 Clay 
Street, Suite 414, San Francisco, CA 
94115. 

Poudre Valley Hospital, Bone Marrow 
Transplant Program, 1024 LeMay 
Avenue, Forth Collins, CO 80524. 

St. Frances Hospital, Cancer Care 
Associates, 6835 South Canton, Tulsa, 
OK 74136. 

Scripps Clinic Research Foundation, 
Weingart Center for Bone Marrow 
Transplantation, 10666 North Torrey 
Pines Road, Maildrop MS-312, LaJolla, 
CA 92037. 

Stanford University Medical Center, 
Bone Marrow Transplant Program, 300 
Pasteur Drive, Room H-1353, Stanford, 
CA 94305-5290. 

Tufts New England Medical Center, 
Bone Marrow Transplant Program, 750 
Washington Street, 245, Boston, MA 
02111. 

UCLA Center for Health Science, 
Bone Marrow Transplant Program, 10833 
LeConte, Room 42-121, Los Angeles, CA 
90024. 


UCSD Medical Center, Bone Marrow 
Transplant Program, 225 Dickinson 
Street, H-811K, San Diego, CA 92103. 

United Blood Services, 1515 
University Avenue, P.O. Box 25445, 
Albuquerque, NM 87125. 

University of California Medical 
Center, Hematology Services, P.O. Box 
0324, Room A-502, 400 Parnassus, San 
Francisco, CA 94143. 

University of Connecticut Medical 
Center, Department of Hematology/ 
Oncology, Bone Marrow 
Transplantation Program, 263 
Farmington Avenue, Farmington, CT 
06032. 

University of Florida, College of 
Medicine, Bone Marrow Transplant 
Program, Box J277 JHMHC, Gainesville, 
FL 32610. 

University of lowa Hospitals & 
Clinics, Division of Hematology/ 
Oncology, Adult Bone Marrow 
Transplant Program, Iowa City, IA 
52242. 

University of Minnesota Hospital & 
Clinic, Bone Marrow Transplant 
Program, Box 803, UMHC, Harvard 
Street at East River Road, Minneapolis, 
MN 55455. 

University of Nebraska Medical 
Center, 42nd & Dewey Avenue, Omaha, 
NE 68105. 

University of Oklahoma, Hematology 
Section, Health Sciences, P.O. Box 
26901, Oklahoma City, OK 73190. 

University of Wisconsin Hospitals & 
Clinics, Hematology H4/540, Bone 
Marrow Transplant Program, 600 
Highland Avenue, Madison, WI 53792. 

Virginia Mason Clinic, Medical 
Oncologist, 925 Seneca, P.O. Box 900, 
Seattle, WA 98111. 

Wake Forest University Cancer 
Center, Section of Hematology/ 
Oncology, 300 South Hawthorne Road, 
Winston Salem, NC 27103. 

Wayne State Univ/Harper Grace 
Hospitals, School of Medicine, Division 
of Hematology/Oncology, P.O. Box 
02188/John R., Detroit, MI 48201. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Department of Defense military and 
civilian personnel and their dependents 
who have volunteered for and been 
accepted as potential bone marrow 
donors. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Donor registration and consent forms 
(or a notation in writing if the consent 
was obtained telephonically) including 
consent for testing, and consent to 
donate a blood sample for HLA (human 
leukocyte antigen) typing; a consent to 
donate platelets; a consent to donate 
bone marrow, if compatible with a 
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patient; a consent to undergo anesthesia 
if selected to donate marrow; report of 
physical examination of the donor to 
include complete medical history and 
the results of laboratory and other tests 
(X-ray, electrocardiogram, virology, 
etc.), and examining physician’s report 
to the donor center; information 
pertinent to the collection process 
including posthospitalization follow-up; 
donor’s written consent to be returned 
to the registery for further donations. 
Data items include: Name, Social 
Security Number, a bar-coded Donor 
Identification Number (DIN), and HLA 
type; donor’s address, place of work, 
home and work telephone numbers; 
names, addresses and telephone 
numbers of donor’s relatives and 
friends; donor's race/ethnicity; hospital 
and hospital provider number, city and 
State; date and time of marrow recovery 
and transplantation; name of transplant 
center. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C 136 and Executive Order 
9397. 


PURPOSE(S): 

To tissue type as many donors as 
possible for inclusion in the national 
registry of marrow donors in order to 
offer patients requiring bone marrow 
transplants access to as many potential . 
donors as possible for the purpose of 
obtaining compatible match. 

To the National Coordinating Center 
for the purpose of obtaining a marrow 
match. Information released will consist 
of DIN, donor’s race, date of birth and 
sex only. 

To the National Coordinating Center 
for the purpose of obtaining insurance 
coverage for the donor. Information 
released will consist of name, address, 
Social Security Account and date of 
birth. Name and address only for the 

purpose of direct informational mailing 
{in such a way that the individual is not 
linked to his or her donor identification 
number of HLA-type). 

To a NMDP-approved civilian medical 
facility in only those cases where 
required medical examination and/or 
actual marrow procurement is 
performed. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

To a Congressional office from the 
record of an individual in response to an 
inquiry from the Congressional office 
made at the request of that individual. 

To the Office of Management and 
Budget in connection with the review of 
private relief legislation as set forth in 





OMB Circular A-19 at any state of the 


To the Department of Justice for the 
purpose of representing the Department 
of Defense, or any officer, employee or 
member of the Department in pending or 
potential litigation to which the record is 
pertinent. 

To the Merit System Protection Board, 
including the Office of Special Counsel 
for the purpose of litigation, including 
administrative proceedings, appeals, 
special studies of the civil service and 
other merit systems, review of OPM or 
component rules and regulations, 
investigation of alleged or possible 
prohibited personnel practices; including 
investigation, and such other functions, 
promulgated in 5 U.S.C. sections 1205 
and 1206, or as may be authorized by 


Records ere maintained on paper in 
file folders and on microcomputers. 


RETRIEVABILITY: 


Hard copy is filed by donor's name. 
Electronic records may be accessed by 
search on any information field. 
Retrievable fields are donor's name, 
Social Security Number or Donor 
Identification Number, HLA type, date 
of birth, sex, and racial/ethnic group. 


Records are accessed by authorized 
personne! with an official need-to-know 
who have been trained for handling 
Privacy Act data. Hard copy records are 
maintained in locked cabinets in 
restricted access areas. Computer files 
are accessed on a password-protected 
stand-alone microcomputer system with 
mechanical locks for additional 
protection. 


RETENTION AND DISPOSAL: 

Paper records are destroyed by 
tearing into pieces, shredding, pulping, 
macerating, or burning. Disposition will 
be according to the following schedule: 

a. For persors who have donated 
bone marrow: Each record will be 
maintained 25 years beyond the known 
death of the marrow recipient and then 
destroyed. The donor will be notified by 
mail when this is done. 

b. For persons who are accepted as 
donors but not requested to provide a 
transplant: 

(1] upon leaving the Federal service 
(military or civilian), if the potential 
donor does not elect to continue 
participation through transfer to a 


civilian program, his/her records will be 
destroyed. The potential donor will be 
notified by mail when this is done. 

(2) At age 56 the potential donor's 
records will be destroyed and 
notification will be sent by mail when 
this is done. 

c. For persons who are accepted as 
donors but who subsequently decline 
further participation in the program, all 
records will be destroyed upon 
notification in writing of withdrawal. 


Assistant Secretary of Defense 
(Health Affairs), Office of Professional 
Affairs and Quality Assurance, Room 
3D366, the Pentagon, Washington, DC 
20301-1200. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about themselves must 
address written inquiries to the 
Assistant Secretary of Defense (Health 
Affairs), Office of Professional Affairs 
and Quality Assurance, Room 3D366, 
The Pentagon, Washington, DC 20301- 
1200, where a log of these requests will 
be maintained. 

The request should contain the full 
name and individual's Social Security 
Number. 


RECORD ACCESS PROCEDURES: 


Individuals seeking access to records 
about themselves contained in this 
system of records must address written 
inquiries to the Assistant Secretary of 
Defense (Health Affairs), Office of 
Professional Affairs and Quality 
Assurance, Room 3D366, The Pentagon, 
Washington, DC 20301-1200. 

The request should contain the 
individual’s full name, Social Security 
number, and, if applicable, the name of 
the medical facility where examinations, 
tests, bone marrow collection, and 
follow-up procedures were conducted. 


CONTESTING RECORDS PROCEDURES: 


The Office of the Secretary of Defense 
rules for accessing records and for 
contesting contents and appealing initial 
determinations are published in OSD 
Administrative Instruction No. 81, “OSD 
Privacy Program”; 32 CFR part 286b; or 
may be obtained from the system 
manager. 


RECORDS SOURCE CATEGORIES: 


Information is obtained from record 
subjects and attending medical 
specialists. 
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EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


[FR Doc. 91-3942 Filed 2-20-@1; 8:45 am] 
BILLING CODE 3810-01-¥ 


Department of the Army 


Privacy Act of 1974; Record System 
Amendment 


AGENCY: Department of the Army, DOD. 


action: Amendment of a Records 
Systems. 


SUMMARY: The Department of the Army 
proposes to amend twenty record 
systems in its inventory of record 
system notices subject to the Privacy 
Act of 1974, as amended (5 U.S.C. 552a). 


DATES: The proposed actions will be 
effective without further notice on 
March 25, 1981, unless comments are 
received which would result in a 
contrary determination. 


ADDRESSES: Send comments to Ms. 
Alma Lopez, Office of Systems 
Management Branch (ASOP-MP) Ft. 
Huachuca, AZ 85613-5000. 


SUPPLEMENTARY INFORMATION: The. 
Department of the Army record system 
notices subject to the Privacy Act of 
1974, as amended, have been published 
in the Federal Register as follows: 


50 FR 22090, May 29, 1985 (DoD Compilation, 
changes follow) 
51 FR 23576, Jun. 30, 1986 
51 FR 30900, Aug. 29, 1988 
51 FR 40479, Nov. 7, 1986 
51 FR 44361, Dec. 9, 1986 
52 FR 11847, Apr. 13, 1987 
52 FR 18798, May 19, 1987 
52 FR 25905, Jul. 9, 1987 
52 FR 32329, Aug. 27, 1987 
52 FR 43932, Nov. 17, 1987 
53 FR 12971, Apr. 20, 1988 
53 FR 16575, May 10, 1988 
53 FR 21508, Jun. 8, 1988 
53 FR 28247, ful. 27, 1988 
53 FR 28249, Jul. 27, 1988 
53 FR 28430, Jul. 28, 1988 
53 FR 34576, Sep. 7, 1988 
53 FR 49588, Dec. 8, 1988 
53 FR 51580, Dec. 22, 1988 
54 FR 10034, Mar. 9, 1969 
54 FR 11790, Mar. 22, 1989 
54 FR 14835, Apr. 13, 1969 
54 FR 46965, Nov. 8, 1989 
54 FR 50268, Dec. 5, 1989 
55 FR 13935, Apr. 13, 1990 
55 FR 21897, May 30, 1990 (Army Address 
Directory) 
55 FR 41743, Oct. 15, 1990 
55 FR 48707, Nov. 6, 1990 
55 FR 46708, Nov. 6, 1990 
55 FR 48678, Nov. 21, 1990 
55 FR 49671, Nov. 21, 1990 (Amended ID ” 
Numbers) 
55 FR 51467, Dec. 14, 1990 
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The amendments are not within the 
purview of subsection (r) of the Privacy 
Act of 1974, as amended (5 U.S.C. 552a), 
which requires the submission of an 
altered system report. The specific 
changes to the record systems being 
amended are set forth below, followed 
by the record system notices, as 
amended, published in their entirety. 

Dated: February 14, 1991. 

L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 


A0025-6USAISC 
System name: 
Military Affiliate Radio System, (52 
FR 18805, May 19, 1987). 
Changes: 


* * * * * 


System manager(s) and address: 
After “Systems Command,” add 
“ATTN: ASOP-D,” 


* * * . * 


A0025-6USAISC 


SYSTEM NAME: 
Military Affiliate Radio System. 


SYSTEM LOCATION: 

U.S. Army Information Systems 
Command, Fort Huachuca, AZ 85613- 
5000 for individuals on whom an 
investigation or inquiry has been 
received. Official mailing addresses are 
published as an appendix to the Army's 
compilation of record systems notices. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: é 
Individuals having a valid amateur 
radio station license issued by the 
Federal Communications Commission 
who apply for membership in the Army 
Military Affiliate Radio System (MARS). 


CATEGORIES OF RECORDS IM THE SYSTEM: 

Applicant’s name, home address and 
telephone number, licensing data and 
call-sign provided by Federal 
Communications Commission, Army 
MARS cail-sign, relevant inquiries/ 
records and reports. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C. 3013; DOD Directive 4650.2; 
Executive Order 9397. 


PurPose(s): 

To provide a potential reserve of 
trained radio communications personnel 
for military duty when needed and/or to 
provide auxiliary communications for 
military, civil, and/or disaster officials 
during periods of emergency. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Information may be disclosed to 
Department of Army and Department of 
Defense communication agencies and 
their authorized contractors in 
connection with individual’s 
participation in the Military 
Affiliate Radio System (MARS) Program 
and to federal supply agencies in 
connection with individual’s 
participation in the Army MARS 
Equipment Program. 

The Army's “Blanket Routine Uses” 
set forth at the beginning of the Army’s 
compilation of record system notices 
apply to this record system. 


DISPOSING OF RECORDS iN THE SYSTEM: 
STORAGE: 


Cards; paper in file folders, computer 
tapes, discs, listings. 


RETRIEVABULITY: 
By member's name. 


SAFEGUARDS: 

Information is maintained in buildings 
having security guards and is accessible 
only to individuals who have need 
therefor to perform their duties. 
Automated records are further protected 
by a product control number assigned to 
designated persons. 


RETENTION AND DISPOSAL: 

Retained 1 year beyond the time 
individual is active in the program, then 
destroyed by shredding. 


SYSTEM MANAGER(S) AND ADDRESS: 

Commander, U.S. Army Information 
Systems Command, ATTN: ASOP-D, 
Fort Huachuca, AZ 85613-5000. 


NOTIFICATION PROCEDURE: 


Individuals seeking to determine if 
information about themselves is 
contained in this records system should 
address written inquiries to the 
Commander, U.S. Army Information 
Systems Command, ATTN: ASOP-D, 
Fort Huachuca, AZ 85613-5000. 

Individual should provide the name 
under which licensed in the Army 
MARS program, Social Security 
Number, present address, call sign, and 
signature. 


RECORD ACCESS PROCEDURE: 


Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Commander, U.S. Army 
Information Systems Command, ATTN: 
ASOP-D, Fort Huachuca, AZ 85613— 
5000. 


Individual should provide the name 
under which licensed in the Army 
MARS program, Social Security 
Number, present address, call sign, and 
signature. 


The Army's rules for accessing 
records, contesting contents, and 
appealing initial agency determinations 
by the individual concerned are 
published in Department of the Army 
Regulation 340-21; 32 CFR part 505; or 
may be obtained from the system 
manager. 


RECORD SOURCE CATEGORIES: 


From the individual; Federal 
Communications Commission. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


A0060-20DAMO 
System name: 


Ration Control/Blackmarket 
Monitoring Files, (53 FR 28250, July 27, 
1988). 


Changes: 


* * * * 


System manager(s): 


Delete entry and replace with “Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440.” 


Notification procedures: 


Delete entry and replace with 
“Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the Provost 
Marshal at the overseas Army 
installation which issued the ration 
control authorization. 

Individual should provide the full 
name, Social Security Number, address, 
details concerning the expulsion or 
debarment action, and signature.” 


Record access procedures: 


Delete entry and replace with 
“Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Provost Marshal at the 
oversease Army installation which 
issued the ration control authorization. 

Individual should provide the full 
name, Social Security Number, address, 
details concerning the expulsion or 
debarment action, and signature.” 


* * * * 





A0060-20DAMO 


Ration Contro!/Blackmarket 
Monitoring Files. 


SYSTEM LOCATION: 

Office of the Provost Marshal, U.S. 
Army, Japan; US. Army, Europe and 
Seventh Army; U.S. Army; Southern 
Command; U.S. Forces Korea/Eighth 
Army. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

All members of the U.S. Army at 
overseas locations, their dependents, 
civilian employees, U.S. Embassy 
personnel, contract personnel, technical 
representatives, and individuals who 
are assigned to or under the judicial or 
administrative control of the U.S. Army 
who make purchases of controlled items 
from authorized resale activities at 
overseas locations, those authorized 
duty-free privileges at Class VI stores, 
commissaries, and retail outlets located 
on U.S. facilities and installations 
overseas. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Individual’s name, Social Security 
Number, passport number, citizenship, 
service component, dependency status, 

local address; sales slips and control 
sheets used in sale of controlled items 
by U.S. Forces; over spending/over 
purchase printouts produced by central 
computer facilities. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C. 3013; 5 U.S.C. 301, Status of 
Forces Agreement between the United 
States of America and the host country 
in which U.S. Forces are located; and 
Executive Order 9397. 


PURPOSE(S): 

To assist commanders and U.S. 
Armed Forces investigative agents in 
monitoring purchases of controlled 
items; to produce ration control plates 
for authorized users; to maintain record 
of selected controlled item purchases at 
retail facilities and suspected violators 
of the system; and to comply with Joint 
Service blackmarket monitoring control 
policy. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

To provide information to the host 
country, required by the Status of Forces 
Agreement between the United States of 
America and the host country. 

The “Blanket Routine Uses” published 
at the beginning of the Army 
compilation of record system notices 
also apply to this record system. 


POLICIES AND PRACTICES FOR STORING, 

RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 


Paper records, magnetic tapes, 
microfiche. 


RETRIEVABILITY: 


By name and/or Social Security 
Number. 


SAFEGUARDS: 


Records are accessed only by 
authorized personnel having official 
need therefor. During off duty hours, the 
facility housing the records is secured 
by sound activated alarm. 


RETENTION AND DISPOSAL: 


Records are retained for 1 year; 
violations data are retained until the 
end of the individual’s tour of duty or 
employment; then destroyed. 


SYSTEM MANAGER(S) AND ADDRESS: 

Deputy Chief of Staff for Operations 
and Plans, ATTN: DAMO-ODL, 
Headquarters, Department of the Army, 
Washington, DC 20310-0440. 


NOTIFICATION PROCEDURES: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the Provost 
Marshal at the overseas Army 
installation which issued the ration 
control authorization. 

Individual should provide the full 
name, Social Security Number, address, 
details concerning the explusion or 
embarment action, and signature. 


RECORD ACCESS PROCEDURES: 

Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Provost Marshal at the 
overseas Army installation which issued 
the ration control authorization. 

Individual should provide the full 
name, Social Security Number, address, 
details concerning the explusion or 
embarment action, and signature. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340-21; 32 
CFR part 505; or may be obtained from 
the system manager. 


RECORD SOURCE CATEGORIES: 

From individual’s application for 
ration control privileges; recorded sales 
at retail outlets and orders made 
through exchange catalog sales at U.S., 
military facilities in overseas locations. 
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EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

A0190-5DAMO 

System name: 


Traffic Law Enforcement/Vehicle 
Registration System MPMIS, (50 FR 


___—-22165, May, 29, 1985). 


Changes: 


* * * 


System name: 


Delete system name and replace with 
“Vehicle Registration System (VRS). 


System location: 


Delete entry and replace with 
“Decentralized to Army installation 
which created the vehicle registration/ 
driver record. A cross-reference index in 
either manual or automated media may 
exist at intermediate and higher 
command levels. In addition, 
information is stored on computer media 
at five contractor-operated Regional 
Data Centers located near Washington, 
DC; Fort McPherson, GA; Fort Knox, KY; 
Fort Hood, TX; and Fort Ord, CA.” 


Categories of records in the system: 


At the end of the paragraph add 
“Information contained on the DA Form 
3626 may be provided by paper record, 
the automated, VRS, or the automated 
Vehicle Registration System/Installation 
Support Module (VRS/ISM). Information 
entered into the VRS or VRS/ISM from 
the DA Form 3626 is used to create a 
master edit file and master registration 
file.” 


Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 


Storage: 


Delete entry and replace with “Paper 
records in file folders; microfiche; 
magnetic tapes or discs; punched cards; 
or computer printouts.” 


Safeguards: 


Delete entry and replace with 
“Information is stored in locked 
containers or storage areas within 
buildings which are secured, and the 
system is accessed by designated 
persons having an official need for the 
information. 

Regional Data Centers are contractor- 
operated under an Army approved 
security program. Contractor personnel 
participate in a security education 
program under the Regional Data 
Security Officer. Regional Data Centers 
are connected through a 
communications network to data _ 
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processing centers at Army 
installations. Technical, physical, and 
administrative safeguards required by 
Army Regulation 380-19, Information 
Systems Security, are enforced at the 
installation data processing centers. 
Data are available only to installation 
personnel responsible for system 
operation and ma 

not in the data processing center are. 
under the supervision of a terminal area 
security office at each remote location 
protecting these terminals from 
unauthorized use. Access to information 
is also controlled by a system of 
assigned passwords for authorized users 
of terminals.” 


System manager{s) and address: 

Delete entry and replace with “Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 


Notification procedures: 


Delete entry and replace with 
“Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the Provost 
Marshal at the installation where 
vehicle registration or accident 
occurred. 

Individual should provide the full 
name, Social Security Number, current 
address, and other information 
verifiable from the record itself.” 


Record access procedures: 


Delete entry and replace with 
“Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Provost Marshal at the 
installation where vehicle registration or 
accident occurred. 

Individual should provide the full 
name, Social Security Number, current 
address, and other information 
verifiable from the record itself.” 


* * * * 


A0190-5DAMO 


SYSTEM NAME: 
Vehicle Registration System (VRS). 


SYSTEM LOCATION: 

Decentralized to Army installation 
which created the vehicle registration/ 
driver record. A cross-reference index in 
either manual or automated media may 
exist at intermediate and higher 
command levels. In addition, 
information is stored on computer media 
at five contractor-operated Regional 
Data Centers located near Washington, 
DC; Fort McPherson, GA; Fort Knox, KY; 
Fort Hood, TX; and Fort Ord, CA.” 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Military personnel (active, reserve, 
retired), civilian employees, contractor 
personnel, vendors, visitors. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Information contained on the DA 
Form 3626 may be provided by paper 
record, the automated VRS, or the 
automated Vehicle Registration System/ 
Installation Support Module (VRS/ISM). 
Information entered into the VRS or 
VRS/ISM from the DA Form 36286 is 
used to create a master edit file and 
master registration file. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C. 3013(g); 5 U.S.C. 301; Status 
of Forces Agreement between the 
United States of America and the host 
country in which U.S. Forces are located 
and Executive Order 9397. 


PURPOSE(S): 

To assist the commander in carrying 
out effective law enforcement, traffic 
safety, and crime prevention programs; 
to ensure compliance with Highway 
Safety Program Standards (23 U.S.C. 
402) applicable to federally 
administered areas; to provide 
management data on which to base 
crime prevention, selective enforcement, 
and improved driving safety. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
Information in this system may be 
disclosed to state law enforcement and 
motor vehicle departments for 
ascertaining or disclosing driver 
information and/or accident reports, 
and, in overseas areas, to the host 
country as required by the Status of 
Forces Agreement between the United 
States of America and the host country. 


DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: ‘ 
Paper records in file folders; 


microfiche; magnetic tapes or discs; 
punched cards; or computer printouts. 


RETRIEVABILITY: 

By surname/Social Security Number. 
SAFEGUARDS: 

Information is stored in locked 
containers or storage areas within 
buildings which are secured, and the 
system is accessed by designated 
persons having an official need for the 
information. 

Regional Data Centers are contractor- 
operated under an Army approved 
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security program. Contractor personnel 
participate in a security education 
program under the Regional Data 
Security Officer. Regional Data Centers 
are connected through a 
communications network to data 
processing centers at Army 

installations. Technical, alowed and 
administrative safeguards required by 
Army Regulation 380-19, Information 
Systems Security, are enforced at the 
installation data processing centers. 
Data are available only to installation 
personnel responsible for system 
operation and maintenance. Terminals 
not in the data processing center are 
under the supervision of a terminal area 
security office at each remote location 
protecting these terminals from 
unauthorized use. Access to information 
is also controlled by a system of 
assigned passwords for authorized users 
of terminals. 


RETENTION AND DISPOSAL: 


Destroyed on transfer or separation of 
parking permit holder, or when permit is 
superseded or revoked, whichever 
occurs first. Traffic law enforcement 
records are destroyed 2 years after 
closing of the case. 


SYSTEM MANAGER(S) AND ADDRESS: 


Deputy Chief of Staff for Personnel, 
ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 


NOTIFICATION PROCEDURE: 


Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the Provost 
Marshal at the installation where 
vehicle registration or accident 
occurred. 

Individual should provide the full 
name, Social Security Number, current 
address, and other information 
verifiable from the record itself. 


RECORD ACCESS PROCEDURES: 

Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Provost Marshal at the 
installation where vehicle registration or 
accident occurred. 

Individual should provide the full 
name, Social Security Number, current 
address, and other information 
verifiable from the record itself. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340-21; 32 
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CFR part 505; or may be obtained from 
the system manager. 


RECORD SOURCE CATEGORIES: 

From the individual, participants in 
car pools, military or civilian police 
reports, investigative and law 
enforcement agencies, third parties who 
provide relevant information. 


EXEMPTIONS CLAIMED FOR THE SYSTEM 

Parts of this system may be exempt 
under 5 U.S.C. 552a(j)(2) as applicable. 

An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553 (b) (1), (2), > 
and (3), (c) and {e) and published in 32 
CFR part 505. For additional information 
contact the system manager. 


A0190-9DAMO 
System name: 


Absentee Case Files. (53 FR 28249, 
July 27, 1988). 
Changes: 


* * * * 


System location: 
Delete “Evaluation and” in line three. 


* * * * * 


Safeguards: 


Delete “Army Regulation 380-380" 
and substitute “Army Regulation 380-19, 
Information Systems Security,”. 


* * * * * 


System manager{s): 

Delete entry and replace with “Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440.” 


Notification procedures: 


Delete entry and replace with 
“Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the U.S. 
Army Deserter Information Point, U.S. 
Army Enlisted Records Center, Fort 
Benjamin Harrison, IN 46249. 

Individual should provide the full 
name, Social Security Number and/or 
Army serial number, address, telephone 
number and signature.” 


Record access procedures: 


Delete entry and replace with 
“Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the U.S. Army Deserter 
Information Point, U.S. Army Enlisted 
Records Center, Fort Benjamin Harrison, 


IN 46249. 


Individual should provide the full 
name, Social Security Number and/or 
Army serial number, address, telephone 
number and signature.” 


* * * * * 


A0190-9DAMO 


SYSTEM NAME: 
Absentee Case Files. 


SYSTEM LOCATION: 

Primary U.S. Army Deserter 
Information Point, U.S. Army Enlisted 
Records Center, Fort Benjamin Harrison, 
IN 46249. A copy of all or portions of 
this system is maintained at the 
installation initiating the report of 
absence and at respective law 
enforcement agencies. - 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any active Army member absent 
without proper authority and 
administratively designated as a 
deserter pursuant to Army Regulation 
630-10, Absence Without Leave and 
Desertion. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Reports and records which document 
the individual's absence; notice of 
unauthorized absence from U.S. Army 
which constitutes the warrant for arrest; 
notice of return to military control or 
continued absence in hands of civil 
authorities. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C. 3013(g) and Executive Order 
9397. 

PURPOSE(S) 

To enter data in the FB] Nationa) 
Crime Information Center “wanted 
person” file; to ensure apprehension 
actions are initiated/terminated 
promptly and accurately; and to serve 
management purposes through 
examining causes of absenteeism and 


developing programs to deter 


unauthorized absences. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 


Information is furnished to local, 
state, federal, international, or foreign 
law enforcement authorities in efforts to 
apprehend, detain, and return offenders 
to military custody. In overseas areas, 
information may be disclosed to foreign 
governmental and civil authorities as 
required by local customs, law, treaties, 
and agreements with allied forces and 
foreign governments. Information may 
be disclosed to the Veterans 
Administration for assistance in 


determining whereabouts of Army 
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deserters through the Veterans and 
Beneficiaries Identification and Records 
Locator Subsystem. 


Paper documents and the record copy 
of the Arrest Warrant are maintained in 
the Official Military Personnel Files; 
verified desertion data are stored on the 
Deserter Verification Information 
System at the U.S. Army Deserter 
Information Point. 


RETRIEVABILITY: 

Manually, by name; automated 
records are retrieved by name, plus any 
numeric identifier such as date of birth, 
Social Security Number, or Army serial 
number. 


SAFEGUARDS: 

Access is limited to authorized 
individuals having a need-to-know. 
Records are stored in facilities manned 
24 hours, 7 days a week. Additional 
controls which meet the administrative, 
physical, and technical safeguard 
requirements of Army Regulation 380- 
19, Information Systems Security, are in 
effect. 


RETENTION AND DISPOSAL: 

Automated records are erased when 
individual returns to military custody, is 
discharged, or dies. Paper or microform 
records remain a permanent part of the 
— Official Military Personnel 
File. 


SYSTEM MANAGER(S) AND ADDRESS: 

Deputy Chief of Staff for Operations 
and Plans, ATTN: DAMO-ODL, 
Headquarters, Department of the Army, 
Washington, DC 20310-0440. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the U.S. 
Army Deserter Information Point, U.S. 
Army Enlisted Records Center, Fort 
Benjamin Harrison, IN 42649. 

Individual should provide the full 
name, Social Security Number and/or 
Army serial number, address, telephone 
number and signature. 


RECORD ACCESS PROCEDURES: 
Individuals seeking access to records 


about themselves contained in this 
record system should address written 
inquiries to the U.S. Army Deserter 
Information Point, U.S. Army Enlisted 
Records Center, Fort Benjamin Harrison, 


IN 46249. 
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Individual should provide the full 
name, Social Security Number and/or 
Army serial number, address, telephone 
number and signature. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340-21; 32 
CFR part 505; or may be obtained from 
the system manager. 


RECORD SOURCE CATEGORIES: 

Unit commander, first sergeants, 
subjects, witnesses, military police, U.S. 
Army Criminal Investigation Command 
personnel and special agents, 
informants, Department of Defense, 
federal, state, and local investigative 
and law enforcement agencies, 
departments or agencies of foreign 
governments, and any other individuals 
or organizations which may furnish 
pertinent information. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 

Parts of this system may be exempt 
under 5 U.S.C. 552a(j)(2) as applicable. 

An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553 (b) (1), (2), 
and (3), (c) and (e) and published in 32 
CFR part 505. For additional information 
contact the system manager. 


A0190-14DAMO 


System name: 

Registration and Permit Files (53 FR 
28253, July 27, 1988). 
Changes: 


* * * * * 


System manager(s) and address: 

Delete entry and replace with “Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 


Notification procedures: 
Delete entry and replace with 
“Individuals seeking to determine if 


information about themselves is 
contained in this record system should 


address written inquiries to the Deputy 
Chief of Staff for Operations and Plans, 


ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 


Individua) should provide the full 
name, Social Security Number, and 


other information verifiable from the 
record itself.” 
Record access procedures: 

Delete entry and replace with 


“Individuals seeking access to records 


about themselves contained in this 
record system should address written 
inquiries to the Deputy Chief of Staff for 
Operations and Plans, ATTN: DAMO- 
ODL, Headquarters, Department of the 
Army, Washington, DC 20310-0440. 

Individual should provide the full 
name, Social Security Number, and 
other information verifiable from the 
record itself.” 


* * * * * 


A0190-14DAMO 


SYSTEM NAME: 
Registration and Permit Files. 


SYSTEM LOCATION: 


Army installations. Official mailing 
addresses are published as an appendix 
to the Army’s compilation of record 
system notices. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any citizen registering restricted 
items of property on a military 
installation or desiring to engage in 
restricted activities on a military 
installation. Items/activities include but 
are not limited to privately owned 
firearms/weapons, pets and hunting and 
fishing. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Registration form for items of 
restricted property; permit application 
for restricted activities. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: . 

10 U.S.C. 3013 and Executive Order 
9397. 


PURPOSE(S): 
To assist the commander in carrying 


out effective law enforcement, troop 
safety, and crime prevention programs. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 


USERS AND THE PURPOSES OF SUCH USES: 
Information is furnished to criminal 
justice elements outside the Department 

of Defense for investigation and 
prosecution when such cases fall within 
their jurisdiction or concurrent 
jurisdiction is applicable. These include: 
Federal Bureau of Investigation; U.S. 
Customs Services; Bureau of Alcohol, 
Tobacco and Firearms; U.S. District 
Courts; U.S. Magistrates; state and local 
law enforcement, wildlife conservation 
and public health agencies: and, in 
overseas areas, host government law 


enforcement agencies. 


Paper records in file folders: magnetic 
disc/tape; microfiches; computer 
printouts. 


RETRIEVABILITY: 
By individual's surname. 


SAFEGUARDS: 

Only authorized personnel have 
access to files. Physical security 
measures include locked containers/ 
storage areas, controlled personnel 
access, and continuous presence of 
authorized personnel. 


RETENTION AND DISPOSAL: 

Destroyed upon removal of the 
restricted property from the military 
installation or upon expiration of the 
permit. 


SYSTEM MANAGER(S) AND ADDRESS: 

Deputy Chief of Staff for Operations 
and Plans, ATTN: DAMO-ODL, 
Headquarters, Department of the Army, 
Washington, DC 20310-0440. 


NOTIFICATION PROCEDURE: 
Individuals seeking to determine if 
information about themselves is 


contained in this record system should 
address written inquiries to the Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 

Individual should provide the full 


name, Social Security Number, and 
other information verifiable from the 


record itself. 


RECORD ACCESS PROCEDURE: 

Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Deputy Chief of Staff for 
Operations and Plans, ATTN: DAMO- 
ODL, Headquarters, Department of the 
Army, Washington, DC 20310-0440. 

Individual should provide the full 
name, Social Security Number, and 
other information verifiable from the 
record itself. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340-21; 32 
CFR part 505; or may be obtained from 


the system manager. 


RECORD SOURCE CATEGORIES: 
Any citizen desiring/required to 
register firearms/ weapons, pets, etc. 





that will be maintained within or 


desiring to hunt/fish within the confines 
of any Army instaffation. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
Parts of this system may be exempt 


under 5 U.S.C. 552a{k){2) as applicable. 
An exemption rule for this system has 


been promulgated in accordance with 
requirements of 5 U.S.C. 553{b) (1), (2), 
and (3), (c) and (e) and published in 32 
CFR part 505. For additional information 
contact the system manager. 


A0190-30DAMO 
System name: 

Military Police Investigator 
Certification Files (53 FR 28254, fuly 27, 
1988). 


+ * * 


& stem manager(s) and managers: 
Delete entry and replace with “Deputy 

Chief of Staff for Operations and Plans, 

ATTN: DAMO-ODL, Headquarters, 


Department of the Army, Washington, 


DC 20310-0440. 


Notification procedures: 

Delete entry and replace with 
“Individuals seeking to determine if 
information about themselves is 
contained in this record system should 


address written inquiries to the Deputy 
Chief of Staff for Operations and Plans, 
ATTN. DAMG-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 

Individual should provide the full 
name, Secial Security Number, current 


address, other information verifiable 


from the record itself, and signature.” 


Record access procedures: 

Delete entry and replace with 
“Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Deputy Chief of Staff for 
Operations and Plans, ATTN: DAMO- 
ODL, Headquarters, Department of the 


Army, Washington, DC 20310-0440. 
Individual should provide the full 


name, Social Security Number, current 
address, other information verifiable 


from the record itself, and signature.” 


* * 


A0190-30DAMO 
SYSTEM NAME: 
Military Police Investigator 
Certification Files. 
SYSTEM LOCATION: 
Primary records are maintained at the 


U.S. Army Military Personnel Center, 
200 Stovall Street, Alexandria, VA 


22332. Segments exist at the installation 


initiating request and at respective 
major Army commands. 
CATEGORIES OF INDIVIDUALS COVERED GY THE 
SYSTEM: 

Any individual who has been 
nominated by a commander for 
certification as a Military Police 


Investigator. 
CATEGORIES OF RECORDS IN THE SYSTEM: 


Files contain requests, name checks, 
background checks, approvals, 
disapprovals, appeals, rebuttals, and 
related documents. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C, 3012(g) and Executive Order 
9397. 


PURPOSE(S): 


To establish eligibility and suitability 
of individuals to be certified as Military 


Police Investigators. 
ROUTINE USES OF RECORDS MAINTAINED i 


/ ‘THE SYSTEM, INCLUDING CATEGORIES OF 


USERS AND THE PURPOSES OF SUCH USES: 


The “Blanket Routine Uses” set forth 


at the beginning of the Army’s 
compilation of record system notices 


apply to this record system. 
POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS iN THE SYSTEM: 
STORAGE: 

Paper records in file folders; card 
indices. 


RETRIEVABILITY: 
By individual's surname. 
SAFEGUARDS: 
Buildings employ security guards and 


control access. Information is not 


disclosed outside the agency; within the 


agency, access to records containing 


adverse suitability information is 
restricted by use of protective markings. 


Distribution and access are based on 
strict need-to-know. 
RETENTION AND DISPOSAL: 


Pein de upon individual's release 


from active service or 3 years a 
involuntary withdrawal of certification. 
SYSTEM MANAGER(S) AND ADDRESS: 


Deputy Chief of Staff for Operations 
and Plans, ATFN: DAMO-ODL, 


Headquarters, Department of the Army, 


Washington, DC 20310-0440. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the Deputy 
Chief of Staff for Operations and Plans, 
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ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington. 
DC 20310-0440. 

Individual should provide the full 
name, Social Security Number, current 
address, other information verifiable 


from the record itself, and signature. 


RECORD ACCESS PROCEDURES: 

Individuals seeking access to records 
about themselves contained in this 
record system should address written 


inquiries to the Deputy Chief of Steff for 


Operations and Plans, ATTN: DAMO- 
ODL, Headquarters, Department of the 
Army, Washington, DC 20310-0440. 
Individual should provide the full 
name, Socia) Security Number, current 


address, other information verifiable 
from the record itself, and signature. 


CONTESTING RECORD PROCEDURES: 
The Army’s rules for accessing 


records, contesting contents, and 
appealing initial determinations are 


contained in Army Regulation 340-21; 32 
CFR part 505; or may be obtained from 
the system manager. 


RECORD SOURCE CATEGORIES: 

Subjects, witnesses, victims, Military 
Police and U.S. Army Criminal 
Investigation Command personnel and 
agents, informants, various Department 


of Defense, federal, state and local 


investigative and law enforcement 
agencies, departments or agencies of 
foreign governments; and any other 


individuals or organizatons which may 
supply pertinent information. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
Parts of this system may be exempt 
under 5 U.S.C. 552a{k) (2), (5). (7} as 


applicable. 


An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553(b} (1), (2), 


and (3), (c) and (e) and published in 32 
CFR vart 505. For additional information 


contact the system manager. 
A20190-40DAMO 


System name: 

Serious Incident Reporting Files, (53 
FR 28251, July 27, 4988). 
Changes: 


* ‘ 7 


System location: 


Delete “Office of the Deputy Chief of 
Staff for Personnel, Headquarters, 
Department of the Army, The Pentagon,” 
and replace with “Office of the Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODE, Headquarters, 


Department of the Army,”. 
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System manager{s) and address: 

Delete entry and replace with “Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 


Department of the Army, Washington, 


DC 20310-0440. 


Notification procedures: 
Delete entry and replace with 


“Individuals seeking to determine if 


information about themselves is 
contained in this record system should 


address written inquiries to the Deputy 
Chief of Staff for Operations and Plans, 


ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 

Individuals should provide the full 
name, Social Security Number, current 


address and telephone number, other 
information verifiable from the record 


itself, and signa 


Record access procedures: 


Delete entry and replace with 
“Individuals seeking access to records 


about themselves contained in this 


record system should address written 
inquiries to the Deputy Chief of Staff for 
Operations and Plans, ATTN: DAMO- 
ODL, Headquarters, Department of the 
Army, Washington, DC 20310-0440. 
Individual should provide the full 
name, Social Security Number, current 
address and telephone number, other 
information verifiable from the record 


itself, and signature.” 


A0190-40DAMO 


SYSTEM NAME: 
Serious Incident Reporting Files. 


SYSTEM LOCATION: 


Primary System is located at the 
Office of the Deputy Chief of alts = 
Operations and Plans, A’ 

ODL, Headquarters, Sisncheie tof the 
Army, Washington, DC 20310-0440. 
Segments are maintained at the 


installation initiating the report and at 
the respective major Army command. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 


Any citizen identified as the subject 
or victim of a serious incident reportable 
to Department of the Army in 
accordance with Army Regulation 190—- 
40, Serious Incident Report. This 
includes in general any criminal act or 
other incident which, because of its 
sensitivity or nature, publicity or other 
considerations should be brought to the 
attention of Headquarters, Department 
of the Army. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Records include the initial report of 
the incident plus any supplemental 
reports, including reports of 
adjudication. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: . 


10 U.S.C. 3013(g) and Executive Order 
9397 


PURPOSE(s): 

To provide the military chain of 
command with timely information 
regarding serious incidents to permit a 
valid early determination of possible 


implication; to provide an early 
indication of acts or conditions which 
may have widespread adverse publicity: 
to provide a means of analysis of crime 
and conditions conducive to crime on 
which to base crime prevention policies 
and programs; and to meet the general 
needs of Department of the Army staff 
agencies for information regarding 


selected incidents which impact on their 


respective areas of responsibility. 


The “Blanket Routine Uses” set forth 
at the beginning of the Army’s 


compilation of record system notices 
apply to this record system. 


Paper records in file folders. 


RETRIEVABILITY: 


By individual's name, Social Security 


Number, and installation number. 


SAFEGUARDS: 
Buildings employ security guards and 


control access. Distribution and access 
to files are based on strict need-to- 


know. Records are contained in locked 


safes when not under perso: 
supervision of authorized personnel. 


RETENTION AND DISPOSAL: 
Destroyed 1 year after final report is 
completed. 


SYSTEM MANAGER(S) AND ADDRESS: 

Deputy Chief of Staff for Operations 
and Plans, ATTN: DAMO-ODL, 
Headquarters, Department of the Army, 
Washington, DC 20310-0440. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the Deputy 
Chief of Staff for Opertions and Plans, 
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ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 

Individual should provide the full 
name, Social Security Number, current 


address and telephone number, other 
ormation verifiable from the record 


itself, and signature. 
RECORD ACCESS PROCEDURES: 

Individuals seeking access to rec records 
about themselves contained in 
record system should address ain 
inquiries to the Deputy of Staff for 
Operations and Plans, ATTN: DAMO- 


ODL, Headquarters, Department of the 
Army, Washington, DC 20310-0440. 
Individual should provide the full 
name, Social Security Number, current 
address and telephone number, other 


information verifiable from the record 
itself, and signature. 


CONTESTING RECORD PROCEDURES: 
The Army’s rules for accessing 


records, contesting contents, and 
appealing initial determinations are 


contained in Army Regulation 340-21; 
part 505; or may be obtained from 
the 1 system manager. 


RECORD SOURCE CATEGORIES: 


Subjects, witnesses, victims, military 
police and U.S. y Criminal 
Investigation Gompuas personnel and 


special agents, informants, various 
Department of Defense, federal, state 


and local investigative and law 


enforcement agencies, departments or 
agencies of foreign governments, and 


any other individuals or organizations 
which may supply pertinent information. 


EXEMPTION CLAIMED FOR THE SYSTEM: 
Parts of this system may be exempt 


under 5 U.S.C. 552a(j)(2) as applicable. 
An exemption rule for this system has 


been promulgated in accordance with 
requirements of 5 U.S.C. 553{b) (1), (2). 

and (3), (c) and (e) and published I in 32 

CFR part 508. For additional information 

contact the system manager. 

A0190-45DAMO 

System name: 

Law Enforcement: Offense Reporting 
System (MPMIS), (50 FR 22161, May 29, 
1985). 

Changes: 
System name: 

Delete system name and replace with 
“Offense Reporting System (ORS)”. 
System location: 


Delete entry and replace with 
“Decentralized to Army installations 
which created the Military Police 





Report; copy may be sent to the U.S. 
Army Crime Records Center (USACRC), 
Baltimore, MD, dependent on nature of 
crime (see Army Regulation 190-45, 
Records and Forms). A cross-reference 
index in either manual or automated 
media may exist at intermediate and 
higher commend levels. In addition, 
information is stored on computer media 
at five contractor-operated Regional 
Data Centers located near Washington, 
DC; Fort McPherson, GA; Fort Knox, KY;" 
Fort Hood, TX; and Fort Ord, CA.” 


* * * 


Categories of records in the system: 


Delete the aw and replace with 
Criminal information or investigative 
files involving the Army which may 
consist of Military Police Reports (DA 
Form 3975} or similar reports containing 
investigative data, supporting or sworn 
statements, affidavits, provisional 
passes, receipts for prisoners or 
detained persons, Reports of Action 
Taken (DA Form 4833}, and disposition 
of cases. Information contained on the 
DA Forms 39875 or 4833 may be provided 
by paper records, the Offense Reporting 
System (ORS), ORS-2, or Simplex 
Automated Military Police System 
(SAMPS). Personal information includes, 
but is not limited to name, social 
security number, home address, 
telephone number, category of offense, 
involvement, and case number.” 


* + ® + 


Delete entry and replace with “To 
provide detailed information necessary 
for Army officials and commanders to 
discharge their responsibilities for 
maintaining discipline, law, and order 
through investigation of complaints and 
incidents and possible criminal 
prosecution, civil court action, or 
regulatory order. This system contains 
information which may be used, as 
permitted by the Privacy Act and other 
pertinent laws, for employee personnel 
actions and determinations concerning, 
but not limited to security clearances, 
recruitment, retention, and placement. 
Statistical data are derived from 
individual reports and stored in 
automated media at major Army 
commands and Headquarters, 
Department of the Army, for the 
purposes of: (1) Developing crime trends 
by major categories (e.g., crimes against 
persons, drug erimes, crimes against 
property, fraud crimes, and other 
offenses), and (2) developing Ht 
enforcement and crime 
programs te reduce or deter ak 
within Army communities.” 


* e * * 


System manager(s) and address: 


Delete entry and replace with “Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 


Notification procedures: 


Delete entry and replace with 
“Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the 
commander of the installation where the 
incident occurred. If more than five 
years have elapsed since the 
occurrence, Individual should address 
written inquiries to the U.S. Army Crime 
Records Center, Baltimore, MD. 

Individual should provide the full 
name, Social Security Number, date and 
place of the incident, and a notarized 
signature.” 


Record access procedures: 


Delete entry and replace with 
“Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the commander of the 
installation where the incident occurred. 
If more than five years have elapsed 
since the occurrence, Individual should 
address written inquiries to the U.S. 
Army Crime Records Center, Baltimore, 
MD. 

Individual should provide the full 
name, Social Security Number, date and 
place of the incident, and a notarized 
signature.” 


* * * * * 


A0190-45DAMO 


SYSTEM NAME: 
Offense Reporting system (ORS). 


SYSTEM LOCATION: 


Decentralized to Army installations 
which created the Military Police 
Report; copy may be sent to the U.S. 
Army Crime Records Center (USACRC), 
Baltimore, MD, dependent on nature of 
crime (see Army Regulation 190-45, 
Records and Forms). A cross-reference 
index is either manual or automated 
media may exist at intermediate and 
higher command levels. In addition, 
information is stored on computer media 
at five contractor-operated Regional 
Data Centers located near Washington, 
DC; Fort McPherson, GA; Fort Knox, KY; 
Fort Hood, TX; and Fort Ord, CA. 
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CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any individual who is the subject, 
victim, complainant, witness, or suspect 
in a criminal, civil, or traffic offense. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Criminal information or investigative 
files involving the Army which may 
consist of Military Police Reports (DA 
Form 3975} or similar reports containing 
investigative data, supporting or sworn 
statements, affidavits, provisional 
passes, receipts for prisoners or 
detained persons, Reports of Action 
Taken (DA From 4833), and disposition 
of cases. Information contained on the 
DA Forms 3975 or 4833 may be provided 
by paper records, the Offense Reporting 
System {ORS), ORS-2, or Simplex 
Automated Military Police System 
(SAMPS). Personal information includes, 
but is not limited to name, social 
security number, home address, . 
telephone number, category of offense, 
involvement, and case number. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C. 3013 and Executive Order 
9397. 


PURPOSE(S): 

To provide detailed information 
necessary for Army officials and 
commanders to discharge their 
responsibilities for maintaining 
discipline, law, and order through 
investigation of complaints and 
incidents and possible criminal 
prosecution, civil court action, or 
regulatory order. This system contains 
information which may be used, as 
permitted by the Privacy Act and other 
pertinent laws, for employee personnel 
actions and determinations concerning, 
but not limited to security clearances, 
recruitment, retention, and placement. 
Statistical data are derived from 
individual report and stored in 
automated media at major Army 
commands and Headquarters, 
Department of the Army, for the - 
purposes of: {1} Developing crime trends 
by major categories (e.g., crimes against 
persons, drug crimes, crimes against 

, fraud crimes, and other 
offenses), and (2) developing law 
enforcement crime prevention 
programs to reduce or deter crime 
within Army communities. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Information may be disclosed to 
federal, state, and local (including 
Foreign Government) agencies for 
investigation and prosecution when 
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cases are either-withim their jurisdiction 
or when.concurrent jurisdiction applies: 
These: include:-Federal Bureau of 
Investigation; Drug-Enforcement 
Administration;.U:S. Customa Service; 
Bureau of Alcohol, Tobacco and 
Firearms, U.S. District Courts,.WS. 
Magistrates. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

Paper Records:in file folders; 
Microfiche; magnetic. tapes/discs; 
punched cards; computer:printouts: 


RETRIEVABILITY: 

By individual’s-name, date-of birth, 
Social Security. Number, and:case 
number. 


SAFEGUARDS: 


Access to information is controlled; 

. limited to authorized.personnel having 
official need therefor. Regional Data 
Centers are-contractor-operated under 
an Army approved security-program: 
Contractor personnel participate in an 
on-going security education program 
under the Regional Data Security 
Officer. Regional Data Centers are 
connected'through'a communications: 
network to-44 distributed ‘data 
processing centers at Army 
installations: Technical, physical and 
administrative-safeguards required by 
Army Regulation '380-380-are met at 
installation- data processing centers: 
Data are-available-only to-installation 
personnel responsbile for systems: 
operation and maintenance: Terminals 
not in the data:processing center are 
under the supervision of a terminal-area 
security: office at each: remote location 
protecting them from unauthorized use: 
Access to information is also controlled 
by a system of assigned passwords for 
authorized users of terminals: 


RETENTION AND DISPOSAL: 

Information is. destroyed after 5:years 
except for that required. by. Army. 
Regulation 199-45.to:be sent to the 
Crime Records:Center where it is 
retained.40. years following final action. 
SYSTEM MANAGER(S) AND ADDRESS: 

Deputy Chief of Staff for Operations 
and Plans,.ATTN: DAMO-ODE, 
Headquarters; Department'of the Army; 
Washington, DC 20310-0440. 


NOTIFICATION PROCEDURE:. 
Individuals:seeking to:determine if 
information about.themselves:is: 
contained in: this:record system should 
address. written inquiries to the: 
commander of the installation where the 
incident occurred. If more:tham five 


years have elapsed since the 
occurrence; Individual should: address: 
written inquiries to the-U.S, Army Crime 
Records Center,.Baltimore; MD: 

Individual should provide: the full: 
name, Social : Number;,.date: and 
place of the incident, anda notarized: 
signature; 


RECORD ACCESS PROCEDURE: 


Individuals. seeking access. to.records 
about themselves-contained in. this. 
record system should address written 
inquiries to the commander of the 
installation where the incident occurred. 
If more than five years have elapsed 
since the occurrence, Individual-should 
address written inquiries to the-U.S; 
Army. Crime Records Center, Baltimore, 
MD. 

Individual should provide the full 
name, Social Security Number, date-and 
place:of the:incident;and a notarized 
signature. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting.contents, and 
appealing initial determinations are 
contained ‘in Army Regulation 340-21; 32 
CFR part'505; or may: be obtained from 
the system manager. 


RECORD SOURCE CATEGORIES: 


From the individual; witnesses;. 
victims; Military Police and/or U.S. 
Army Criminal Investigation Command 
special agents; informants; investigative 


and law enforcement persons of Federal, 


state; local'and: foreign government’ 
agencies; any source that may supply 
pertinent information. 


EXEMPTIONS CLAIMED FOR. THE SYSTEM: 

Part of this system may be exempt 
under 5 U.S.C. 552a(j)(2) as.applicable. 

An exemption.rule.for this. system. has 
been promulgated in accordance. with 
requirements of 5.U.S.C..553(b), (1),.(2), 
and (3),.(c) and (e) and published in 32 
CFR part 505..For additional information 
contact the system manager. 


A0180-47DAMO- 
System name: 


Correctional Reporting System (CRS); 
(53 FR 28255, July 27;,1988). 
Changes: 


* 2 * 


Safeguards: 


Second. paragraph,.line-thirteen, 
replace.“‘Army Regulation:360-360" with 
“Army Regulation:380-19; Information 
Systems. Security’. 


7027 


System manager(s):and:managers:. 


Delete entry. and replace with.“Deputy 
Chief of Staff for Operations’and Plans, 
ATTN: DAMO-ODL, Headquarters,. 
Department of the Army, Washington, 
DC 20310-0440. 


Notification procedures: 


Delete:entry and replace with 
“Individuals:seeking to. determine if 
information about themselves-is 
contained in this-record system should 
address written inquiries tothe 
commander of the confinement/ 
correctional facility, or to the Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 
Department of the Army,. Washington, 
DC_20310-0440.. 

Individuals-should.provide. the. full. 
name, Social.Security- Number, and 
other information verifiable: from the 
record itself.” 


Record.access procedures. 


Delete entry and replace with 
“Individuals-seeking:access:to-records 
about themselves:contained ‘in this 
record system should address- written 
inquiries to the confinement/ 
correctional facility where‘a ‘prisoner, or 
to the Deputy Chief of Staff for 
Operations and’Plans; ATTN: DAMO- 
ODL, Headquarters, Department of the 
Army, Washington; DC.20310-0440. 

Individual should provide the full 
name; Social: Security: Number; present: 
address, and dates of confinement and: 
signature.” 


* ” * « * 


A0190-47DAMO 


SYSTEM NAME: 
Correctional Reporting System (CRS): 


SYSTEM LOCATION: 


Army installation detention.facilities, 
U.S. Army Correctional Activity,.Fort 
Riley, KS; U.S. Disciplinary Barracks, 
Fort Leavenworth, KS. 

An automated-extract.of selected data 
from individual correctional treatment 
records-at Army facilities is:stored on 
computer at five contractor-operated 
regional data centers located’near 
Washington,.DC;.Fort:McPlierson,.GA;. 
Fort Knox,.KY; Fort Hood, TX; and Fort 
Ord, CA. 

The: Army Clemency: Board Office, 
Assistant.Secretary. of the Army, 
Manpower and Reserve Affairs, 
Washington, DC 20310-(for decisions.on 
clemency recommendations,, parole 
actions; and-restoration:to duty), 





CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any military member confined at an 
Army confinement or correctional 
facility as a result of, or pending, trial by 
courts-martial. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Documents related to the 
administration of individual military 
prisoners; courts-martial orders, 
release/confinement orders, medical 
examiner's reports, requests and 
receipts for health and comfort supplies, 
reports and recommendations relating to 
disciplinary ections, clothing and 
equipment issue records; forms 
authorizing correspondence by prisoner, 
mail records; personal history records; 
individual prisoner utilization records; 
requests for interview; fingerprint cards, 
military police reports; prisoner 
identification-records; parolee 
agreements; inspections; documents 
regarding custodianship of personal 
funds and property of prisoners; former 
commanding officer’s report; parents’ 
report; spouse's report; classification 
recommendations; request to transfer 
prisoner; social history; clemency 
actions; psychologist’s report; 
psychiatric and sociologic reports; 
certificate of parole; certificate of 
release from parole; assignment 
progress reports; and similar relevant 
documents. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C. 951-953 and Executive Order 
9397. 


PURPOSE(S): 

Correctional treatment records are 
used to determine prisoner's custody 
classifications, work assignments, 
educational needs, adjustment to 
confinement, areas of particular 
concern, and, as the basis for clemency, 
parole and restoration to duty 
considerations. Automated records 
provide pertinent information required 
for proper management of confinement 
facility population, demographic studies, 
status of discipline and responsiveness 
of personnel procedures, as well as 
confinement utilization factors such as 
population turnover, recidivism, etc. 


ROUTINE USES OF RECORDS MAINTAINED IN 
‘THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Information may be disclosed to local, 
state, and federal law enforcement and 
investigation agencies for investigation 
and possible criminal prosecution, civil 
court actions or regulatory orders. 

To confinement/ correctional agencies 
for use in the administration of 
correctional programs including custody 


classification, employment, training and 
educational assignments, treatment 
programs, clemency, restoration to duty 
or parole actions, verification of 
offender's criminal records, employment 
records, and social histories. 

The ‘Blanket Routine Uses’ set forth at 
the beginning of the Army’s compilation 
of record system notices also apply to 
this record system. 


Paper records in file folders, punch 
cards, magnetic tape and disc. 


RETRIEVABILITY: 


By prisoner's surname and/or Social 
Security Number/register number. 


All records are maintained in areas 
accessible only to designated personnel 
having official need therefor. Automated 
data base and output are managed 
through comprehensive procedures and 
policies prescribed in system functional 
users manuals. 

Regional Data Centers are contractor- 
operated. Contractor personnel are 
security screened; employees receive a 
security briefing and participate in an 
on-going security education program 
under the Regional Data Security 
Officer. Regional Data Centers are 
connected through a communications 
network to 44 distributed data 
processing centers at Army 
installations. Technical, physical, and 
administrative safeguards required by. 
Army Regulation 380-19, Information 
Systems Security, are met at installation 
data processing centers and information 
is secured in locked rooms with limited/ 
controlled access. Data are available 
only to installation personnel 
responsible for system operation and 
maintenance. Terminals not in data 
processing centers are under the 
supervision of a terminal area security 
officer at each remote location 
protecting them from unauthorized use. 
Access to information is controlled 
further by a system of assigned 
passwords for authorized users of 
terminals. 


RETENTION AND DISPOSAL: 

Individual correctional treatment 
records for prisoners in the U.S. Army 
Correctiona! Activity (USACA) or U.S. 
Disciplinary Barracks (USDB) are 
retained for 90 days following expiration 
of sentence/completion of parole/ 
maximum release date, following which 
they are retired to the National 
Personnel Records Center for 25 years; 
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destruction is by shredding. Similar 
records for prisoners in local Army 
confinement and correctional facilities 
are destroyed 4 years following release 
of prisoner from confinement. 

Note: Transfer of a prisoner from one 
facility to another is not construed as release 
from confinement. When a prisoner is : 
transferred to another facility, his/her file is 
transferred with him/her. 


Information on tape/disc is erased 
after 3 years. 

Army Clemency Board case files are 
returned on completion of Board action 
to USACA or USDB, as appropriate, - 
where they are retained for 90 days after 
prisoner's release from confinement or — 
return to duty, following which they are 
retired to the National Personnel 
Records Center and maintained for 25 
years before being destroyed by 
shredding. 


SYSTEM MANAGER(S) AND ADDRESS: 


Deputy Chief of Staff for Operations 
and Plans, ATTN: DAMO-ODL, 
Headquarters, Department of the Army, 
Washington, DC 20310-0580. 


NOTIFICATION PROCEDURE: 


Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the 
commander of the confinement/ 
correctional facility, or to the Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 

Individual should provide the full 
name, Social Security Number, and 
other information verifiable from the 
record itself. 


Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the confinement/ 
correctional facility where a prisoner, or 
to the Deputy Chief of Staff for 
Operations and Plans, ATTN: DAMO- 
ODL, Headquarters, Department of the 
Army, Washington, DC 20310-0440. 

Individual should provide the full 
name, Social Security Number, present, 
address, and dates of confinement and 
signature. 


CONTESTING RECORD PROCEDURES: 


The Army’s rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340-21; 32 
CFR part 505; or may be obtained from 
the system manager. 





Federal Register / Voli. 56; No.. 36: /' Thursday, February 21, 1991 /' Notices 


RECCRD SOURCE CATEGORIES: 


From the individual witnesses; 
victims; Military Police/WS: Army 
Criminal Investigation Command’ 
personnel and/or reports;-informants; 
various Federal; state and-local 
investigative and. law. enforcement 
agencies; foreign governments; and 
other individual or organization that 
may supply pertinent:information. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 


Parts of.this system may be.exempt 
under 5 U.S.C. 552a(j}(2),as.applicable. 

An exemption rule for this. system has 
been promulgated. in accordance with. 
requirements. of.5.U.S.C..553{b) (1),.(2), 
and (3), (c) and (e),and. published. in 32 
CFR part 505. For additional information 
contact the system manager. 


A0210-7DAMO 
System name: 


Expelled or Barred.Persom Files (53 FR 
28253, July 27,.1988).. 


Changes: 


* * * w . 


System.manager(s)'and ‘address: 


Delete entry, and'replace with “Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODE, Headquarters; 
Department of the Army, Washington, 
DC 20310-0440.” 


Notification procedures: 


Delete entry. and.replace. with: 
“Individuals seeking. to determine:if 
information about themselves is 
contained in this record system should 
address written inquiries to the Deputy 
Chief of Staff for Operations and.Plans, 
ATTN: DAMO-ODL, Headquarters, 
Departmentiof the Army, Washington, 
DC 20310+0440:. 

Individual should provide the full: 
name; Social’ Security Number; address; 
details concerning the expulsion or 
debarment action, and signature:” 


Record access procedures: 


Delete entry and replace with 
“Individuals seeking access to:records 
about themselves contained irr this 
record system should address written 
inquiries to the Deputy Chief cf Staff for 
Operations and Plans;. ATTN::DAMD-- 
ODL, Headquarters, Department of the 
Army, Washington, DC 20310-0440, 

Individual should provide the full: 
name,.Social Security'Number,.address, 
details.concerning the expulsion.or. 
debarment.action,,and.signature."’ 


* - & * * 


A0210-7DAMO) 


SYSTEM NAME: 
Expelled or Barred Person. Files. 


SYSTEM'LOCATION: 


Records are maintained.at the Army 
installation initiating the expulsion or 
debarment action. 


CATEGORIES OF INDIVIDUALS COVERED BY THE: 


SYSTEM: 
Any citizen who is expelled or barred 
from an Army. installation.. 
CATEGORIES OF RECORDS IN THE SYSTEM: 
Name of individual, expulsion. orders,. 


’ investigative reports and supporting 


documents. 
AUTHORITY. FOR‘ MAINTENANCE OF THE. 
SYSTEM: 

18U.S.C. 1982 and Executive Order 
9397. 
PUuRPOSE(s): 

To assist the commander in carrying 


out responsibilities required by 16'U'S.C. 


1382. 


ROUTINE USES OF RECORDS MAINTAINED Itt 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES-OF SUCH-USES: 

The “Blanket Routine Uses” set-forth. 
at the beginning of the Army’s 
compilation of record system notices 
apply to:this:record system:. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM:: 
STORAGE: 


Paper records in file-folders: 


RETRIEVABILITY: 

By individual’ s:name. 
SAFEGUARDS: 

Distribution and access to files are 
based on strict need-to-know. Physical! 
security measures include locked 
containers/ storage: areas,.controlled 
personnel:access,.and'continuous: 
presence of authorized personneli 


RETENTION AND DISPOSAL: 


Destroyed: on: revocation or upon 
discontinuance: 


SYSTEM MANAGER(S) AND ADDRESS: 

Deputy Chief of Staff for Operations 
and Plans; A'TTNi.DAMO-ODL,. 
Headquarters;. Department! of the: Army; 
Washington, DC 20310-0440. 


NOTIFICATION PROCEDURES: 

Individuals: seeking-to determine if 
informatiomabout themselves:is: 
contained im this.record‘system:should 
address writteninquires’to the: Deputy 
Chief of Stafffor Operations:and!Plans; 
ATTN::DAMO+ODL, Headquarters, 


Department of the Army, Washington, 
DC 20310+0440. 

Individuai should: provide the fuil 
name, Social. Security Number; address; 
details concerning the expulsion or 
debarment action, and signature. 


RECORD ACCESS PROCEDURES: 
Individuals:seeking-access:to records: 
about themselves contained in this. 
record system should address written. 
inquiries to the-Deputy, Chief of Staff. for 
Operations and Plans, ATTN: DAMO- 
ODL, Headquarters, Department of the 
Army, Washington, DC 20310-0448:. 
Individual should provide-the full 
name, Social Security Number, address, 
details concerning the expulsion or 
debarment action;.and:signature. 


CONTESTING RECORD PROCEDURES: 


The Army’s:rules-for accessing: 
records,.contesting contents, and 
appealing initial.determinations are 
contained in. Army'Regulation.340-21; 32 
CFR part 505; or may be obtained. from: 
the system manager. 


RECORD SOURCE CATEGORIES:. 

Subjects, witnesses, victims, Military 
Police and U.S. Army Criminal. 
Investigations Command personnel and 
special agents, informants;.various 
Department.of. Defense, federal; state 
and local investigative and law 
enforcement agencies, departments or 
agencies of foreign governments; and 
any other individuals or organizations 
which may supply pertinent information. 


EXEMPTIONS CLAIMED. FOR-THE SYSTEM. 

Paris of this system may be exempt 
under 5 U.S.C. 552a(j)(2) as applicable. 

An exemption rule for this system has 
been promulgated in accordance with 
requirements of § U:S:C: 553(b)(1); (2); 
and (3), (c) and (e) and published iir32 
CFR. part .505. For additional.information 
contact the system manager. 


A0220+1USSOCOM: 
System name: 


Military. Personnel Data File, 
USREDCOM, (50 FR.22188,,May 29, 
1985); 

Changes: 


System.location: 
Replace-“US:Readiness Command” 
with “U.S: Special’Operations 
Command”: 
Categories. of individuals:covered by the 
system: 
Replace “USREDCOM"” with: 
“USSOCOM”: 


BEST COPY AV AILABLE 





Categories of records in the system: 
Delete “alert status joint task force, 
immunization dates, weapon 
qualification, * * *”. Replace 
“USREDCOM” with “USSOCOM”. 


* * * * * 


Purpose(s): 

Replace “USREDCOM” with 
“USSOCOM”. Delete “* * * 
Immunization Rosters, Joint Task Force 
Deployment Rosters, * * *”. 


Safeguards: 
Delete the first sentence. 
Retention and disposal: 


Replace “USREDCOM” with 
“USSOCOM”. : 


System manager{s) and address: 


Delete “Commander, US Readiness 
Command” and replace with 
“Commander-in-Chief, U.S. Special 
Operations Command,”. 


Notification procedure: 
Replace “Ji (ATTN: RCJ1-MP)” with 
ity (SOJ1)” : 


* * * * * 


Record source categories: 
Replace “USREDCOM” with 
“USSOCOM”. 


+ * * * * 


A0220-1USSOCOM 


Military Personnel Data File, 
USSOCOM. 


SYSTEM LOCATION: 


U.S. Special Operations Command 
(USSOCOM), MacDill Air Force Base, 
FL 33608. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

All Army, Navy, Marine Corps, and 
Air Force personne! assigned for duty 
with USSOCOM. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

File contains individual's name, Social 
Security Number, rank, pay grade, date 
of rank, branch of service, Army officer 
branch, basic active service date, basic 
pay entry date, date of birth, 
organization and division, primary and 
secondary military specialty, duty 
MOS/AFSC, marital status, officer 
evaluation report/enlisted efficiency 
report date, reserve regular officer 
status, duty telephone number, home 
address and telephone number, spouse’s 
name, date arrived at USSOCOM, 
projected loss date, expiration term of 


service, foreign service availability 
code, human personal reliability 
screening data, language proficiency, 
enlisted evaluation report weighted 
average, name of OER/EER rater, duty 
title, permanent grade, date of rank, 
rated category, highest professional 
military and civilian education, source 
of commission, mandatory retirement 
date (officers). 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C. 3013 and Executive Order 
9397. : 


PURPOSE(S): 

To maintain a consolidated joint 
personnel file pertaining to Army, Navy, 
Marine Corps, and Air Force personnel. 
Although each service has its own 
personnel records system, USSOCOM 
requires basic personnel data for 
Command Manning Rosters and similar 
management purposes. 


ROUTINE USES OF RECORDS MAINATAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, RETAINING, AND 
DISPOSING OF RECORDS iM THE SYSTEM: 
STORAGE: 

The system is an on-line disc resident 
application with back-up maintained on 
magnetic tape. 


RETRIEVABILITY: 

Standard reports and ad hoc 
retrievals are generated via remote 
terminals using a data management 
system. Updates and record browsing 
may be accomplished in the interactive 
mode through keying by Social Security 
Number. 


SAFEGUARDS: 

All operators have Passwords which 
are required for access to the computer 
file. All output products bear Privacy 
Act labels. 


RETENTION AND DISPOSAL: 

Personnel data are deleted upon 
departure of the individual from 
USSOCOM. 


SYSTEM MANAGER(S) AND ADDRESS: 

Commander in Chief, U.S. Special 
Operations Command, MacDill AFB, 
Florida 33608. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the 
Commander in Chief, U.S. Special 
Operations Command, ATTN: Director 
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of Personnel (SOJ1-P), MacDill AFB, 
Florida 33608, 

Individual should provide the full 
name, Social Security Number, and 
military status or other information 
verifiable from the record itself. 


Individuals seeking access to record 
about themselves contained in this 
record system should address written 
inquiries to Commander in Chief, U.S. 
Special Operations Command, ATTN: 
Director of Personnel (SOJ1-P), MacDill 
AFB, Florida 33608. 

Individual should provide the full 
name, Social Security Number, and 
military status or other information 
verifiable from the record itself. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting contents, and 
appealing agency determinations by the 
individual concerned are published in 
Department of the Army Regulation 340- 
21; 32 CFR part 505; or may be obtained 
from the system manager. 


RECORD SOURCE CATEGORIES: 


From official military personnel 
records of the individual upon his/her 
reporting to USSOCOM for duty. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


A0351DAMO 
System name: 


_ USAWC Cooperative Degree Program 
Files, (50 FR 22232, May 29, 1985). 


Changes: 


* * * * * 


Notification procedures: 


Delete entry and replace with | 
“Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to 
Commandant, U.S. Army War College, 
ATTN: Director, Student and Faculty 
Development, Directorate of Academic 
Affairs, Carlisle Barracks, PA 17013. 

Individual should provide the full 
name, Social Security Number/service 
number, current address and telephone 
number, and signature.” 


Record access procedures: 


Delete entry and replace with 
“Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to Commandant, U.S. Army 
War College, ATTN: Director, Student 
and Faculty Development, Directorate of 
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Academic Affairs, Carlisle Barracks, PA 
17013. 

Individual should provide the full 
name, Social Security Number/service 
number, current address and telephone 
number, and signature.” 


Record source categories: 


After the word “Shippensburg” delete 
“State College” and substitute 
“University”. 

* * * * * 


A0351DAMO 


SYSTEM NAME: 


USAWC Cooperative Degree Program 
Files. 


SYSTEM LOCATION: 


U.S. Army War College, Carlisle 
Barracks, PA 17013. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Present and past students 
participating in the Cooperative Degree 
Program. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Student’s name, rank, and service 
number, past military and civilian 
academic records (transcripts, diplomas, 
letters of recommendation, Veterans 
Administration application, etc.). 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 


10 U.S.C. 3013. 


PURPOSE(S): 

To assist students in applying for, and 
pursuing their graduate degree, to 
monitor administrative data for use in 
managing the program (number and 
percent of students participating, 
degrees being pursued, anticipated 
completion dates, schools being 
attended, etc.), and to maintain data for 
evaluating the program. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 


Information may be disclosed to the 
Veterans Administration and other 
interested Government agencies. 


DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

Paper records in file cabinets; 
magnetic tapes/discs. 
RETRIEVABILITY: 

By student’s name. 


Records are maintained in a secured 
area with access limited to authorized 


personnel. In addition, access to 
computerized data is by password 
known only to designated authorized 
personnel. 


RETENTION AND DISPOSAL: 
Records are permanent. 


SYSTEM MANAGER(S) AND ADDRESS: 


Commandant, U.S. Army War College, 
Carlisle Barracks, PA 17013. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to 
Commandant, U.S. Army War College, 
ATTN: Director, Student and Faculty 
Development, Directorate of Academic 
Affairs, Carlisle Barracks, PA 17013. 

Individual should provide the full 
name, Social Security Number/service 
number, current address and telephone 
number, and signature. 


RECORD ACCESS PROCEDURE: 

Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to Commandant, U.S. Army 
War College, ATTN: Director, Student 
and Faculty Development, Directorate of 
Academic Affairs, Carlisle Barracks, PA 
17013. 

Individual should provide the full 
name, Social Security Number/service 
number, current address and telephone 
number, and signature. 


CONTESTING RECORD PROCEDURES: 


The Army’s rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340-21; 32 
CFR part 505; or may be obtained from 
the system manager. 


RECORD SOURCE CATEGORIES: 

From students; staff and faculty; 
officials at cooperating civilian 
institutions such as Shippensburg 
University and the Capitol Campus of 
the Pennsylvania State University. 
EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 


A0351USAREUR 
System name: 


Individual Academic Record Files, (50 
FR 22232, May 29, 1985). 


Changes: 


* « * * 


System location: 


Change “APO New York 09114” to 
“APO New York 09112”. 


* * 


Retrievability: 


Delete entry and replace with “By 
student's Social Security Number, 
surname, course and/or class number”. 


* * * « * 


Notification procedure: 


Change “Commander, Seventh Army 
Combined Arms Center, APO New York 
09114, providing their full name, course 
and class or dates of attendance, and 
signature” to “Commander, Seventh 
Army Combined Arms Training Center, 
APO New York 09112, providing their 
Social Security Number, full name, 
course and class dates of attendance, 
and signature” 


* * * 


A0351USAREUR 


SYSTEM NAME: 
Individual Academic Record Files. 


SYSTEM LOCATION: 


Headquarters, Seventh Army 
Combined Arms Training Center, APO 
New York 09112. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 


Military or civilian personnel 
admitted as a student at a course of 
instruction conducted by the Seventh 
Army Combined Arms Training Center. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Student’s name, Social Security 
Number, race, unit of assignment, course 
quota status, roster number, applicable 
Army Classification Battery Scores, 
eligibility for course attendance, 
academic achievements, awards, and 
similar relevant data. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 


10 U.S.C. 3013 and Executive Order 
9397. 


PURPOSE(S): 


To determine eligibility for 
enrollment/attendance, monitor student 
progress, and record accomplishments 
for management studies and reports. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 


The “Blanket Routine Uses” set forth 
at the beginning of the Army’s listing of 
record system notices apply to this 
record system. 
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Paper records in file folders; magnetic 
tape. 


RETRIEVABILITY: 


By student's Social Security Number, 
surname, course/class number. 


Records are maintained in locked 
rooms, accessible only to designated 
persons authorized to use in the 
performance of official duties. 


RETENTION AND DISPOSAL: 

Information in automated media is 
contained for 5 years before being 
erased. Manual records are retained for 
three years. Academic records, class 
rosters, and grade sheets are retired to 
the National Personnel Records Center, 
St. Louis, MO and held for 40 years. 


SYSTEM MANAGER(S) AND ADDRESS: 
Commander in Chief, US Army 


Europe and Seventh Army, APO New 
York 09408. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the | 
Commander, Seventh Army Combined 
Arms Training Center, APO New York 
09112. 

Individuals should provide their 
Social Security Number, full name, 
course and class dates of attendance, 
and signature. 


RECORD ACCESS PROCEDURE: 

Individuals seeking access to 
information about themselves contained 
in this record system should address 
written inquiries to the Commander, 
Seventh Army Combined Arms Training 
Center, APO New York 09112. 

Individuals should provide their 
Social Security Number, full name, 
course and class dates of attendance, 
and signature. 


CONTESTING RECORD PROCEDURES: 

The Army's rules for accessing 
records, contesting contents, and 
appealing initial determinations by the 
individual concerned are published in 
the Department of the Army Regulation 
340-21; 32 CFR part 505; or may be 
obtained from the system manager. 


RECORD SOURCE CATEGORIES: 

From the individual; hie/her 
commander; instructors; Army records 
and reports. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


A0380-13DAMO 


System name: 

Local Criminal Intelligence Files, (53 
FR 28255, July 27, 1988). 
Changes: 


* * e 2 2 


Routine uses of records maintained in 
the system, including categories of users 
and the purposes of such uses: 


Delete entry and replace with 
“Intelligence may be disclosed to the 
Federal Bureau of Investigation; Drug 
Enforcement Administration; U.S. 
Customs Service; Bureau of Alcohol, 
Tobacco and Firearms; other federal, 
state, and local enforcement agencies; 
and, in overseas areas, host government 
law enforcement agencies when the 
intelligence pertains to matters within 
= penioricntions of case agencies.” 


System manager{s) and address: 


Delete entry and replece with “Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 
Department of the samy. Washington, 
DC 20310-0440.” 


Notification procedures: 


Delete entry and replace with 
“Individuals seeking to determine if 
information about themselves is 
contained in this records system should 
address written inquiries to the Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 

Individual should provide the full 
name, Social Security Number, address, 
details concerning the expulsion or 
debarment action, and signature.” 


Record access procedures: 


Delete entry and replace with 
“Individuals seeking access to records 
about themselves in this records system 
should address written inquiries to the 
Deputy Chief of Staff for Operations and 
Plans, ATTN: DAMO-ODL, 
Headquarters, Department of the Army, 
Washington, DC 20310-0440. 

Individual should provide the full 
name, Social Security Number, address, 
details concerning the expulsion or 
debarment action, and signature.” 


* * * * * 


a 


A0380-13DAMO 


SYSTEM NAME: 
Local Criminal Intelligence Files. 


Records are maintained at the 
installation initiating or collecting the 
documents. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any citizen or group of citizens 
suspected or involved in criminal 
activity directed against or involving the 

United States Army. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Reports and supporting documents of 
criminal activity directed against or 
involving the US Army. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C. 3013(g) and Executive Order 
9397. 


PURPOSE(S): 

To identify individuals or groups of 
individuals in an effort to anticipate, 
prevent or monitor possible crimi 
activity directed against or involving the 
U.S. Army. 

To enable Army officials, 
commanders, or civil criminal justice 
agencies to meet their responsibilities 

the maintenance of discipline, 
law and order through investigation and 
possible criminal prosecution, civil court 
action or regulatory order. Users within 
the Army include commanders in 
exercising their authority under the 
provisions of Titles 10 and 18, U.S.C; 
persons designated by the commander 
to assist in carrying out these 
responsibilities, i.e., staff judge 
advocate, investigating officers 
appointed in accordance with Army 
regulations, US Army Criminal 
Investigation Command, military 
intelligence personne! in those incidents 
involving possible or actual sabotage or 
espionage. 


ROUTINE USES OF RECORDS MAINTAINED IN 


Intelligence may be disclosed to the 
Federal Bureau of Investigation; Drug 
Enforcement Administration; U.S. 
Customs Service; Bureau of Alcohol, 
Tobacco and Firearms; other federal, 
state, and local enforcement agencies; 
and, in overseas areas, host government 
law enforcement agencies when the 
intelligence pertains to matters within 
the jurisdiction of those agencies. 


records in file folders; magnetic 
tape/disc. 
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RETRIEVABILITY: 

By individual's name, or by cross- 
index of other data maintained in the 
system. 


SAFEGUARDS: 

Only authorized personnel have 
access to files. Physical security 
measures include locked containers/ 
storage areas, controlled personnel 
access, and continuous presence of 
authorized personnel. 


RETENTION AND DISPOSAL: 

Destroyed upon supersession, 
obsolescence, or deactivation of the 
related command. 


SYSTEM MANAGER(S) AND ADDRESS: 

Deputy Chief of Staff for Operations 
and Plans, ATTN: DAMO-ODL, 
Headquarters, Department of the Army, 
Washington, DC 20310-0440. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 

Individual should provide the full 
name, Social Security Number, address, 
details concerning the expulsion or 
debarment action, and signature. 


RECORD ACCESS PROCEDURES: 

Individuals seeking access to records 
about themselves contained in this 
records system should address written 
inquiries to the Deputy Chief of Staff for 
Operations and Plans, ATTN: DAMO- 
ODL, Headquarters, Department of the 
Army, Washington, DC 20310-0440. 

Individual should provide the full 
name, Social Security Number, address, 
details concerning the expulsion or 
debarment action, and signature. 


CONTESTING RECORD PROCEDURES: 

The Army's rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340-21; 32 
CFR part 505; or may be obtained from 
the system manager. 


RECORD SOURCE CATEGORIES: 

Subjects, witnesses, victims, Military 
Police and US Army Criminal 
Investigation Command personnel and 
special agents, informants, various 
Department of Defense, federal, state 
and local investigative and law 
enforcement agencies, departments or 
agencies of foreign governments, and 
any other individuals or organizations 


which may supply pertinent information. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 

Parts of this system may be exempt 
under 5 U.S.C. 552a(j)(2) as applicable. 

An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553(b) (1), (2), 
and (3), (c) and (e) and published in 32 
CFR part 505. For additional information 
contact the system manager. 


A0600-8USFK 
System name: 


Command Unique Personnel 
Information Data System, (CUPIDS) (50 
FR 22200, May 29, 1985). 


Changes: 


* * = * ~~ 


Categories of records: 


Delete the following words: “local 
address”. 


* * * * * 


A0600-8USFK 


SYSTEM NAME: 


Command Unique Personnel 
Information Data System (CUPIDS) 


SYSTEM LOCATION: 


Headquarters, U.S. Forces, Korea/ 
Eighth U.S. Army, APO San Francisco 
96301-9000. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Members of U.S. Forces, Korea and 
Eighth U.S. Army, their dependents, U.S. 
Embassy employees, contract personnel, 
technical representatives, and 
individuals who are assigned to or 
under the jurisdicial or administrative 
control of the U.S. Army who make 
purchases of controlled items from 
authorized resale activities in Korea. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Individual’s name, Social Security 
Number, date and place of birth, sex, 
citizenship, date arrived in and previous 
tours in the Republic of Korea, rotation 
date, service component, pay grade/ 
position, marital status, dependency 
status, selected skill specialties; sales 
slips and control sheets used in sales of 
controlled items by U.S. Forces; 
overspending/overpurchase printouts 
produced by central computer facilities. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C. 3012; 5 U.S.C. 301; Status of 
Forces Agreement; United States of 
America and the Republic of Korea; and 
Executive Order 9397. 


PURPOSE(S): 
Information is used for personnel 
management, strength accounting, 


manpower management, and 
contingency planning and operations: to 
assist commanders and U.S. Armed 
Forces investigative agents in 
monitoring purchases of controlled 
items; to produce ration control plates 
for authorized users; to maintain record 
of selected controlled items purchases at 
retail facilities and suspected violators 
of the system; and to comply with Joint 
Service blackmarket monitoring control 
policy. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Information required for 
noncombatant evacuating planning and 
statistical studies by U.S. Forces Korea; 
to provide a source document for 
production of ration control plate. The 
Army’s “Blanket Routine Uses” set forth 
at the beginning of the Army’s 
compilation of record system notices 
apply to this record system. 


DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 


Magnetic tapes, microfiche, and paper 
printouts. 


RETRIEVABILITY: 


By surname of noncombatants; by 
Social Security Number of all others. 


Records are accessible only to 
authorized personnel. During non-duty 
hours, the facility is locked and secured. 


RETENTION AND DISPOSAL: 


Destroy when no longer needed for 
current operations or when no longer 
needed to meet host country laws and 
regulations, whichever is later. 


SYSTEM MANAGER(S) AND ADDRESS: 

Commander, U.S. Forces Korea/ 
Eighth U.S. Army, ATTN: AJ-DM, APO 
San Francisco 96301-6000. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this records system should 
address written inquiries to the 
Commander, U.S. Forces Korea/Eighth 
U.S. Army, ATTN: AJ-DM, APO San 
Francisco 96301-9000. 

Individual should provide the full 
name, Social Security Number, and 
military status or other information 
verifiable from the record itself. 


Individuals seeking access to records 
about themselves contained in this 





record system should address written 
inquiries to the Commander, U.S. Forces 
Korea/Eighth U.S. Army, ATTN: AJ-DM, 
APO San Francisco 96301-9000. 

Individual should provide the full 
name, Social Security Number, and 
military status or other information 
verifiable from the record itself. 


CONTESTING RECORD PROCEDURES: 

The Army's rules for ene 
records, contesting contents, 
appealing initial agency determinations 
by the individual concerned are 
published in Department of the Army 
Regulation 340-21; 32 CFR part 505; or 
may be obtained from the system 


From the individual; Army records 


and reports. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None 

A0600-55DAMO 


System name: 


Motor Vehicle/Equipment Operator 
Permit Files, (50 FR 22248, May 29, 1985) 


Changes: 


* * * + * 


System managers(s) and address: 

Delete entry and replace with “Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 


Notification procedures: 


Delete entry and replace with 
“Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the Motor 
Vehicle/Equipment Examiner or Provost 
Marshal at the installation where permit 
or authorization was issued. 

Individual should provide the full 
name, Social Security Number, and 
other information verifiable from the 
record itself.” 


Record access procedures. 


Delete entry and replace with 
“Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Motor Vehicle/ 
Equipment Examiner or Provost Marshal 
at the installation where permit or 
authorization was issued. 

Individual should provide the full 
name, Social Security Number, and 
signature.” 


+ * * . 


A0600-55DAMO 


Motor Vehicle/Equipment-Operator 
Permit Files 


SYSTEM LOCATION: 


Deputy Chief of Staff for Operations 
and Plans, ATTN: DAMO-ODL, 
Headquarters, Department of the Army, 
Washington, DC 20310-0440. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Military and civilian personnel 
authorized to operate Government 
motor vehicles and/or certain categories 
of equipment such as generators, air 
compressors, gas generators, 
construction equipment, materials 
handling equipment, locomotives, 
guided missile hyrdraulic elevators, 
mobile floating assault bridges, fueled 
heaters and stoves, amphibious crafts, 
and mine detecting equipment. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Individual's permit (SF 46) or other 
authorization for operating vehicles or 
equipment such as enumerated in the 
preceding paragraph; register of such 
individuals; qualifications records; 
similar relevant documents and reports. 
AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

5 U.S.C. 301 and Executive Order 9397. 


PURPOSE(S): 

To determine qualifications of the 
individuals and issue authorization for 
operation of Government motor vehicles 
and/or equipment. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

The “Blanket Routine Uses” set forth 

at the beginning of the Army's 


compilation of record system notices 
apply to this record system. 


POLICIES AND PRACTICES FOR STORING, 

RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 


Paper records in file folders; cards. 


RETRIEVABILITY: 
By individual’s surname. 


SAFEGUARDS: 

Records are maintained in secured 
areas/ cabinets accessible only to 
designated officials having need therefor 
in the performance of their duties. 


RETENTION AND DISPOSAL: 


Destroyed 3 years from date of issue 
or earlier if revoked by proper authority. 
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SYSTEM MANAGER(S) AND ADDRESS: 

Deputy Chief of Staff for Operations 
and Plans, ATTN: DAMO-ODL, 
Headquarters, Department of the Army, 
Washington, DC 20310-0440. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the Motor 
Vehicle/Equipment Examiner or Provost 
Marshal at the installation where permit 
or authorization was issued. 

Individual should provide the full 
name, Social Security Number, and 
other information verifiable from the 
record itself.” 


RECORD ACCESS PROCEDURES: 

Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Motor Vehicle/ 
Equipment Examiner or Provost Marshal 
at the installation where permit or 
authorization was issued. 

Individual should provide the full 
name, Social Security Number, and 
signature. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting contents, and 
appealing intitial determinations are 
contained in Army Regulations 340-21; 
32 CFR part 505; or may be obtained 
from the system manager. 


RECORD SOURCE CATEGORIES: 
From the individual; Army records 
and reports. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


A0601-270USMEPCOM 
System name: 


U.S. Military Entrance Processing 
Reporting System, (52 FR 25906, July 9, 
1987}. 


Changes: 


* * * ® * 


System location: 


Delete entry and replace with 
“Primary system is located at the U.S. 
Military Entrance Command 
(USMEPCOM), 2500 Green Bay Rend, 
North Chicago, IL 60064-3094. 
exist at 71 Military Entrance henube 
Stations (MEPS) in the United States, 
Alaska, Puerto Rico, Hawaii and Guam. 
Official mailing addresses are published 
as an appendix to the Army’s 
compilation of record system notices.” 


* * & * 
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Retention and disposal: 


Delete first sentence and replace with 
“Each Military Entrance Processing 
Station retains a copy of Reporting 
System Source Documents for each 
enlistee for 90 days after shipment.” 


* * * * 


A0601-270USMEPCOM 


SYSTEM NAME: 
U.S. military Entrance Processing 
Reporting System. 


SYSTEM LOCATION: 


Primary system is located at the U.S. 
Military Entrance Processing Command 
(USMEPCOM), 2500 Green Bay Road, 
North Chicago, IL 60064-3094. Segments 
exist at 71 Military Entrance Processing 
Stations (MEPS) in the United States, 
Alaska, Puerto Rico, Hawaii and Guam. 
Official mailing addresses are published 
as an appendix to the Army’s 
compilation of record system notices. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

All individuals who report to a 
Military Entrance Processing Station to 
be aptitudinally tested and/or 
physically examined to determine their 
fitness for entry into one of the Armed 
Services. 


CATEGORIES OF RCORDS IN THE SYSTEM: 

Various personnel data, such as 
individual’s name, SSN, date and place 
of birth, home address and telephone 
number, results of aptitude tests, 
physical examination, and relevant 
documentation concerning individual's 
aceptance/rejection for military service. 
AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C. 505 and 511; 50 U.S.C. 451- 
473; and Executive Order 9397. 


PURPOSE(S): 

To determine qualifications of 
applicants for the Armed Forces through 
aptitude testing, medical examination, 
and administrative processing. 

To determine patterns and trends in 
the military population, and for 


statistical analyses. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
Information is disclosed to the — 
Selective Service System (SSS} to 
update the SSS registrant data base. 
Information may also be disclosed to 
local and state Government agencies for 
compliance with laws and regulations 
governing control of communicable 
diseases and to National Guard for 


performance of its duties. 


The “Blanket Routine Uses” set forth 
at the beginning of the Army’s 
compilation of record system notices 
also apply to this record system. 


DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 
Paper records, magnetic tapes/discs. 


RETRIEVABILITY: 


By Social Security Number and by 
name. 


All data are retained in locked rooms/ 
compartments with access limited to 
personnel designated as having official 
need therefor. Access to computerized 
data is by use of a valid user ID and 
password code assigned to the 
individual video display terminal (VDT) 
operator. Code is changed periodically 
to avoid compromise. Data entry is 
accomplished via VDT on-line with each 
station's central processor. Data is 
transmitted to the host computer daily 
via telephonic communications. Physical 
access to computer files is controlled by 
keys known only to USMEPCOM 
personnel assigned to data base 
management. 


RETENTION AND DISPOSAL: 

Each Military Entrance Processing 
Station retains a copy of Reporting © 
System Source Documents for each | 
enlistee for 90 days after shipment. For 
all other applicants, each station retains, 
if applicable, a copy of the Report of 
Medical Examination with supporting 
documentation, the Report of Medical 
History, and any other reporting system 
source documents, for a period not to 
exceed 2 years, after which they are 
destroyed. Originals or copies of 
documents are filed permanently in the 
Official Military Personnel Files for 
acceptable applicants and transferred to 
the gaining Armed Service. Information 
relating to individuals who become 
seriously ill or are injured while at the 
MEPS or were found disqualified for a 
condition considered to the 
individual's health if left untreated are 
retained for 7 years. 


SYSTEM MANAGER(S) AND ADDRESS: 
Commander, U.S. Military Entrance 


Processing Command, 2500 Green Bay 
Road, North Chicago, IL 60064-3094. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 


address written inquiries to the 
Commander, U.S. Military Entrance 
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Processing Command, 2500 Green Bay 
Road, North Chicago, IL 60064-3094. 
Individual should provide the full 
name, Social Security Number, and 
military status or other information 
verifiable from the record iteself. 


Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Commander, U.S. 
Military Entrance Processing Command, 
2500 Green Bay Road, North Chicago, IL 
60064-3094 


Individual should provide the full 
name, Social Security Number, and 
military status or other information 
verifiable from the record itself. 

On personal visits, individual should 
provide acceptable identification such 
as valid driver’s license, employer 
identification card, building pass, etc. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting contents, and 
appealing initial determinations by the 
individual concerned are published in 
the Department of the Army Regulation 
340-21; 32 CFR part 505; or may be 
obtained from the system manager. 


RECORD SOURCE CATEGORIES: 

From the individual, physicians, 
results of tests, federal/state/local law 
enforcement activities/agencies. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 
A0608-4DAMO 
System name: 
Trophy Firearm Registration, (53 FR 
28252, July 27, 1988). 
Changes: 


* * 2 * 


System location: 


Delete entry and replace with 
“Primary system is located at the 
Deputy Chief of Staff for Operations and 
Plans, ATTN: DAMO-ODL, 
Headquarters, Department of the Army, 
Washington, DC 20310-0440. Copies of 
war trophy firearm registration records 
are maintained at respective provost 
marshal offices initiating the records. 


td * * * * 


System manager(s) and address: 

Delete entry and replace with “Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 


* = +. 





Notification procedures: 

Delete entry and replace with 
“Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 

Individual should provide the full 
name, Social Security Number and other 
— verifiable from the record 
itself.” 


* * » * * 


SYSTEM NAME: 
Trophy Firearm Registration 


SYSTEM LOCATION: 


Primary system is located at the 
Office of the Deputy, Chief of Staff for 
Operations and Plans, ATTN: DAMO- 
ODL, Headquarters, Department of the 
Army, Washington, DC 20310-0440. 
Copies of war trophy firearm 
registration records are maintained at 
respective offices of provost marshals 
initiating the record. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Members of the Armed Forces of the 
United States who acquire, during 
periods of hostilities, firearms approved 
for personal retention as war trophies. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Copy of DD Form 603, Registration of 
War Trophy Firearm; relevant 


supplementary correspondence or 
approvals. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 


10 U.S.C. 3013{g) and Executive Order 
9397. 


PURPOSE(S): 

To assure maintenance of records of 
service members’ acquisition of firearms 
retained as war trophies is authorized 
within the meaning of the National 
Firearms Act and 18 U.S.C. 102. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
Information from this system may be 
furnished to the following agencies for 
investigation and prosecution for 
violations of the National Firearms Act: 
Federal Bureau of Investigation; Drug 
Enforcement Administration; US 
Customs Service; Bureau of Alcchol, 
Tobacco and Firearms; US District 
Courts; US Magistrates; local law 
enforcement agencies; and, in overseas 


areas, most government law 
enforcement agencies as prescribed in 
Status of Forces Agreements. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

Paper records in file cabinets. 


RETRIEVABILITY: 
By owner's surname. 


SAFEGUARDS: 

Buildings employ security guards. 
Records are accessible only to 
authorized personnel having need 
— in the performance of their 

luties. 


RETENTION AND DISPOSAL: 

Records are created at the onset of 
hostilities and retained in Headquarters, 
Department of the Army files until end 
of calendar year in which hostilities 
ceased; held 1 additional year or until 
arrangements are complete to transfer 
the records to Director, Bureau of 
Alcohol, Tobacco and Firearms, 
Department of Treasury, Washington, 
DC 20226. 


SYSTEM MANAGER(S) AND ADDRESS: 

Deputy Chief of Staff for Operations 
and Plans, ATTN: DAMO-ODL, 
Headquarters, Department of the Army, 
Washington, DC 20310-0440. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO-ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310-0440. 

Individual should provide the full 
name, Social Security Number and other 
ee verifiable from the record 
itself. 


RECORD ACCESS PROCEDURES: 

Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Deputy Chief of Staff for 
Operations and Plans, ATTN: DAMO- 
ODL, Headquarters, Department of the 
Army, Washington, DC 20310-0440. 

Individual should provide the full 
name, Social Security Number, and 
other information verifiable from the 
record itself. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 240-21; 32 
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CFR part 505; or may be obtained from 
the system manager. 


RECORD SOURCE CATEGORIES: 


From the individual at time of 
registration. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: — 
None. 


A0690-600SAMR 
System name: 


Equal Opportunity and Equal 
Employment Opportunity Complaint 
Files, (52 FR 18801, May 19, 1987). 


Changes: 


e *, * * 


System location: 


Delete entry and replace with 
“Primary System is located at the Office 
of the Secretary of the Army Manpower 
and Reserve Affairs (SAMR), Room 
2E594, Pentagon, Washington, DC 
20310-0103. Segments are maintained at 
the installation or Major Command 
concerned.” 

* * * * * 


System manager(s) and address: 


Delete entry and replace with 
“Secretary of the Army Manpower and 
Reserve Affairs (SAMR), Room 2E594, 
Pentagon, Washington, DC 20310.” - 


* * * * * 


SYSTEM NAME: 


Equal Opportunity and Equal 
Employment Opportunity Complaint 
Files. 


SYSTEM LOCATION: 


Primary System is located at the _ 
Office of the Secretary of the Army 
Manpower and Reserve Affairs (SAMR), 
Room 2E594, Pentagon, Washington, DC 
20310-0103. Segments are maintained at 
the installation or Major Command 
concerned. 


CATEGORIES OF INDIVIDUALS COVERED BY 
SYSTEM: 


Any civilian employee of the 
Department of the Army or member of 
the U.S. Army, whether on active duty 
or in the Reserve Components, who 
submits an equal opportunity or equal 
employment opportunity complaint. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Individual’s complaint, supporting 
documentation, witness statements 
investigatory reports, decisional 
documents, similar relevant records. 





Qe 


CUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 


10 U.S.C. 3013{g) and Executive Order 
9397. 


PURPOSE(S): 

To ensure complaints are properly 
investigated and appropriate remedial 
action initiated to correct inequities. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

The “Blanket Routine Uses” set forth 
at the beginning of the Army's 
compilation of record system notices 
apply to this record system. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

Paper records in file folders. 


RETRIEVABILITY: 

By complainant's surname. 
SAFEGUARDS: 

Records are maintained in secured 
areas, accessible only to designated 


officials having official need therefor in 
the performance of assigned duties. 


RETENTION AND DISPOSAL: 

At the primary location, files are 
permanent. Two years following closing 
of case, records are retired to the 
Washington National Records Center, 
Suitland, MD. Records at other Army 
locations are destroyed after 2 years. 


SYSTEM MANAGER(S) AND ADDRESS: 
Secretary of the Army Manpower and 

Reserve Affairs (SAMR), Room 2E594, 

Pentagon, Washington, DC 20310-0103. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this records system should 
address written inquiries to the 
Secretary of the Army Manpower and 
Reserve Affairs (SAMR), Room 2E594, 
Pentagon, Washington, DC 20310-0103. 

Individual should provide the full 
name, Social Security Number, and 
military status or other information 
verifiable from the record itself. 


RECORD ACCESS PROCEDURES: 

Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Secretary of the Army 
Manpower and Reserve Affairs {SAMR), 
Room 2E594, Pentagon, Washington, DC 
20310-0103. 

Individual should provide the full 
name, Social Security Number, and 
military status or other information 
verifiable from the record itself. 
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The Army’s rules for accessing 
records, contesting contents, and 
appealing initial agency determinations 
by the individual concerned are 
published in the Department of the 
Army Regulation 340-21; 32 CFR part 
505; or may be obtained from the system 
manager. 


rd 


RECORD SOURCE CATEGORIES: 

From individual, witnesses, Army 
records and reports, similar relevant 
documents. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


A0920-15SFDM 
System name: 


Civilian Marksmanship Program, (50 
FR 22236, May 29, 1985). 


Changes: 


* * * = 


System location: 


In line five, after “Office of the Under 
Secretary of the Army,” and “20 
Massachusetts Avenue, NW,”. 


* * * * * 


Purpose: 


Add a new second paragraph “The 
program is for US citizens who are 
members of civilian marksmanship 
clubs and State Marksmanship 
Associations enrolled with the Director 
of Civilian Marksmanship and are 
participants, competitors, or instructors 
in organized marksmanship programs; 
civilian and military competitors in 
national matches; applicants seeking to 
purchase M1 rifles.” 


* * * * * 


Retention and disposal: 


Delete last sentence and replace with 
“Certificate (of individual) to retain 
firearms is retained permanently at the 
US Army Armament, Munitions and 
Chemical Command, Rock Island, IL 
61299.” 


* * * * * 


System manager(s) and address: 


Delete fifth line after “Office of the 
Under Secretary of the Army,” add 
“ATTN: Administrative Officer, 20 
Massachusetts Avenue, NW,” 


* * * * * 


A0920-15SFDM 


SYSTEM NAME: 


Civilian Marksmanship Program. 
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SYSTEM LOCATION: 


Officer of the Director of Civilian 
Marksmanship/Executive Office for the 
National Board for the Promotion of 
Rifle Practice, Office of the Under 
Secretary of the Army, 20 
Massachusetts Avenue, NW, 
Washington, DC 20314-0100. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

U.S. citizens who are members of 
civilian marksmanship clubs and State 
Marksmanship Associations enrolled 
with the Director of Civilian 
Marksmanship and are participants, 
competitors, or instructors in organized 
marksmanship programs; civilian and 
military competitors in national 
matches; applicants seeking to purchase 
M1 rifles. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Applications for club membership 
consisting of the following documents: 
DA Form 1271 (Application for 
Enrollment of A Civilian Rifle Club); DA 
Form 1272 (Bond Application for 
Civilian Rifle Club); DA Form 1237 
(Requisition for Articles Authorized for 
Issue to Civilian Rifle Clubs); DA Form 
1274 (Description of Available Range 
Facilities for Civilian Rifle Clubs); 
ODCM Form 137 (Roster of Club 
Members} identifying each member by 
full name, address, birth date, firing 
courses participation by course title, 
score attained, and target fired for 
record; DD Form 1584 (DOD National 
Agency Check Request) for each adult 
leader and club officer; ODCM Form 138 
(Assurance of Compliance with Title VI 
Civil Rights Act of 1964); Name, title, 
and address of local or State law 
enforcement officer to whom the club is 
known; certificates of qualification or 
badges to eligible club members; 
receipts for arms on loan from the 
Director of Civilian Marksmanship; 
Certificate for Purchase of Firearms; 
results of NAC investigation; relevant 
correspondence and reports. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C. 4307-4313, 4652, and 32 
U.S.C. 316; and Executive Order 9397. 


PURPOSE(s): 


To promote, among citizens and other 
persons subject to induction into the 
Armed Forces of the United States not 
reached through training programs of the 
Armed Forces, practice in the use of 
military-type individual small arms; to 
promote competitions in the use of arms; 
and to issue equipment and awards 
therefor. The program is for US citizens 
who are members of civilian 





marksmanship clubs and State 
Marksmanship Associations enrolled 
with the Director of Civilian 
Marksmanship and are participants, 
competitors, or instructors in organized 
marksmanship programs; civilian and 
military competitors in national 
matches; applicants seeking to purchase 


Information may be disclosed to 
federal, state, and local law enforcement 
agencies when fraudulent or criminal 
activity or allegations warrant. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

Paper records in rotary type Diebold 
containers; club records on magnetic 
tape/disc. 


RETRIEVABILITY: 
By Club name; by individual 
competitor/purchaser surname. 


Information in this system of records 
is available only to individuals having 
official need therefor. Records area is 
protected by an alarm system. Building 
housing records is protected by security 
guards. 

RETENTION AND DISPOSAL: 

Records on enrolled Civilian Rifle 
Clubs dnd State Associations are 
retained for life of club, plus 2 years, 
following which they are destroyed by 
shredding. Competitive score cards are 
maintained for 1 year; cumulative point 
system record of individuals is 
permanent. Record of firearms loan or 
sale is retained 1 year. Certificate (of 
individual) to retain firearms is retained 
permanently at the US Army Armament, 
Munitions and Chemical Command, 
Rock Island, IL 61299. 


SYSTEM MANAGER(S) AND ADDRESS: 

Director of Civilian Marksmanship/ 
Executive Officer for the National Board 
for the Promotion of Rifle Practice, 
Office of the Under Secretary of the 
Army, ATTN: Administrative Officer, 20 
Massachusetts Avenue, NW, 
Washington, DC 20314-0100 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the Director 
of Civilian Marksmanship/Executive 
Officer for the National Board for the 
Promotion of Rifle Practice, Office of the 


Under Secretary of the Army, ATTN: 
Administrative Officer, 20 
Massachusetts Avenue, NW, 
—— DC 20314-0100. © 

Individual should provide the full 
name, Social Security Number, birth 
date, information such as club of which 
a member, competition in which 
participated, firearm purchased, and 
signature. 


RECORD ACCESS PROCEDURES: 

Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Director of Civilian 
Marksmanship/Executive Officer for the 
National Board for the Promotion of 
Rifle Practice, Office of the Under 
Secretary of the Army, ATTN: 
Administrative Officer, 20 
Massachusetts Avenue, NW, 
Washington, DC 20314-0100. 

Individual should provide the full 
name, Social Security Number, birth 
date, information such as club of which 
a member, competition in which 
participated, firearm purchased, and 
signature. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting contents, and 
appealing initial agency determinations 
by the individual concerned are 
published in Department of the Army 
Regulation 340-21; 32 CFR part 505; or 
may be obtained from the system 
manager. 


RECORD SOURCE CATEGORIES: 

From the individual, enrolled clubs 
and state associations, investigative 
reports of the Defense Investigative 
Service and/or Federal Bureau of 
Investigation, law enforcement agencies, 
Army records and reports. 


EXEMPTIONS CLAIMED FOR THE SYTEM: 
None. 

[FR Doc. 91-3941 Filed 2-20-91; 8:45 am] 

BILLING CODE 3810-01-M 


Corps of Engineers, Department of 
the Army 


intent To Prepare A Draft 
Environmental impact Statement 
(DEIS) For a Proposed Bridge Across 
Lake Oahe Near Fort Yates, ND 


AGENCY: U.S. Army. Corps of Engineers, 
DOD. 


ACTION: Notice of intent. 


SUMMARY: The proposed action consists 


of construction of a bridge across Lake 
Oahe and approximately 6 miles of 
connecting roads. The crossing corridor 
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is midway between Bismarck, North 
Dakota and Mobridge, South Dakota, a 
distance of approximately 130 miles. 
This proposed action is necessary to 
improve the distribution of east-west 
vehicular traffic. The intended effect of 
the action is to provide a more 
continuous route of travel for four State 
highways, thereby reducing travel time 
and costs and improving highway safety 
through better peak flow traffic 
distribution. 


FOR FURTHER INFORMATION CONTACT: 
Questions about the proposed action 
and DEIS can be answered by: Mr. 
Robert Nebel, (402) 221-4621, U.S. Army 
Engineer District, Planning Division, 215 
N. 17th Street, Omaha, Nebraska 68102- 
4978. 


SUPPLEMENTARY INFORMATION: Public 
Law 91-611, enacted in 1970, authorized 
the construction of a bridge acrosss the 
Missouri River, Lake Oahe, at a location 
midway between Bismarck, North 
Dakota and Mobridge, South Dakota. 
This location is in south-central North 
Dakota, specifically in Sioux and 
Emmons Counties. The Standing Rock 
Indian Reservation encompasses the 


entire area of Sioux County. 


The proposed action consists of 
contructing a bridge approximately 3,000 
feet in length across Lake Oahe on the 
Missouri River. Causeways will be 
constructed into the lake to meet the | 
bridge abutments. The overall length of 
the bridge and causeways will be 
approximately 6,000 feet. The finished 
roadway will provide for two 12-foot 
driving lanes. 

It will be necessary to construct 
approximately 6 miles of two-lane rural 
roadway to connect the bridge with 
existing highways. The average right-of- . 
way width required to construct the 
roadway is 200 feet. The proposed 
roadway would connect with North 
Dakota Highways 1804 and 13 
approximately 13 miles west of Linton, 
and North Dakota Highway 24 to the 
west, approximately 13 miles north of 
Fort Yates. 

The project will be fully coordinated 
with the North Dakota Department of 
Transportation. After construction, non- 
Federal interests will own, operate toll- 
free, and maintain the bridge and 
approach facilities. 

One reasonable alternative would be 
the construction of a 3,700-foot bridge 12 
miles north of Fort Yates. This 
alternative would require 1,400 feet of 
causeways and 22.5 miles of roadway to 
connect the bridge with existing 
highways. Another reasonable 
alternative would be a 3,500-foot bridge 
8 miles north of Fort Yates. This 
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alternative would require 1,100 feet of 
causeways and 20.4 miles of roadway to 
connect the bridge with existing 
highways. 

The Corps’ scoping process will 
involve a widely publicized set of three 
public meetings to solicit public input. 
Public concerns on issues, studies 
needed, alternatives to be examined, 
procedures and other related matters 
will be addressed during scoping. The 
public meetings have been scheduled for 
March 25, 1991, beginning at 7 p.m. at 
the Emmons County Courthouse 
Memorial Auditorium in Linton, North 
Dakota; and March 26, 1991, beginning 
at 1 p.m. at the Standing Rock College 
Auditorium in Fort Yates, North Dakota, 
and another beginning at 7 at the 
Radisson Inn in Bismarck, North Dakota. 

Significant issues anticipated to be 
analyzed in depth in the DEIS include 
beneficial impacts to east-west 
travelers, the distribution of goods and 
services, and access to recreation areas; 
and adverse impacts to agricultural 
lands, businesses along highway routes 
paralleling the reservoir, and reservoir 
water quality. Both beneficial and 
adverse impacts to fisheries and wildlife 
will also be analyzed in depth. 

At this time the DEIS is scheduled to 
be made available for public review by 
September, 1991. 


Dated: February 4, 1991. 
Kenneth S. Cooper, 
Chief, Planning Division, Omaha District. 
[FR Doc. 91-4014 Filed 2-20-91; 8:45 am] 
BILLING CODE 3710-62-M 


DEPARTMENT OF EDUCATION 
[CFDA No. 84.0948] 


Patricia Roberts Harris Graduate and 
Professional Study Fellowship 
Program 


Notice inviting applications for new 
awards for fiscal year 1991. 
PURPOSE OF PROGRAM: The Patricia 
Roberts Harris Fellowship Program, 
provides grants to institutions of higher 
education to support fellowships for 
graduate and professional studies to 
students who demonstrate financial 
need and are from groups which are 
traditionally underrepresented in 
graduate and professional study areas. 

On September 28, 1990 the Secretary 
published a notice of proposed priority 
for this program in 55 FR 39778. The 
Secretary has decided not to issue that 
priority notice this late in the year so 
that awards may be issued as soon as 
possible. Therefore, the notice 
announcing the final priority will not be 
published. 


ELIGIBLE APPLICANTS: The following are 
eligible for new awards under this 
program: institutions of higher education 
as defined in section 1201(aj of the 
Higher Education Act of 1965, as 
amended. 


DEADLINE FOR TRANSMITTAL OF 
APPLICATIONS: March 22, 1991. 


Note: The Secretary encourages each 
institution of higher education to submit only 
one consolidated application for all Ph.D. 
fellowships requested and only one 
consolidated application for all other 
fellowships requested—rather than separate 
applications for different academic 
departments—to facilitate the assignment of 
applications in the review process. 


DEADLINE FOR INTERGOVERNMENTAL 
REVIEW: May 21, 1991. 


APPLICATIONS AVAILABLE: February 15, 


1991. 


AVAILABLE FUNDS: The level of funding 
for this program in FY 1991 is 
$17,566,000. An estimated $7,708,000 will 
be available for new fellowship awards. 


ESTIMATED RANGE OF AWARD: $12,000- 
$340,000. 


ESTIMATED AVERAGE SIZE OF AWARDS: 
$90,000. 


ESTIMATED NUMBER OF AWARDS: 85 (500 
fellowships). 


Note: The department is not bound by any 
estimates in this notice. 


PROJECT PERIOD: Up to 36 months, with 
12-month budget periods. 


APPLICABLE REGULATIONS: (a) The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74, 75, 77, 79, 82, 85, and 86. 
(b) The regulations for this program in 
34 CFR part 649. 

FOR APPLICATIONS OR INFORMATION 
CONTACT: Charles H. Miller, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., room 3514, ROB-3, 


Washington, DC 20202-5251. Telephone: 


(202) 708p8395. Deaf and hearing 
impaired individuals may call the 
Federal Dual Party Relay Service at 1- 
800-877-8339 (in the Washington, DC 
202 area code, telephone 708-9300) 
between 8 a.m. and 7 p.m., Eastern time. 


Program Authority: 20 U.S.C. 1134d-1134f. 
Dated: February 13, 1991. 
(Catalog of Federal Domestic and Assistance 
Number: 84.094B Patricia Roberts Harris— 
Graduate and Professional Study Fellowships 
Program) 
Leonard L. Haynes III, 
Assistant Secretary for Postsecondary 
Education. 
[FR Doc. 91-4023 Filed 2-20-91; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 
Office of the Secretary 


National Energy Strategy Report 
AGENCY: Office of the Secretary, DOE. 


ACTION: Notice of availability of the 
National Energy Strategy Report. 


SUMMARY: The Department of Energy 
will transmit the National Energy 
Strategy Report to the Congress on 
Wednesday, February 20, 1991. The NES 
is the result of an extensive public 
dialogue with the American people. The 
Department of Energy will be working 
with the Congress and all energy related 
constituencies to achieve the goals the 
President identified over 18 months ago. 
Those goals included balancing our need 
for energy at reasonable prices; our 
commitment to a healthier, safer, 
environment; our obligation to maintain 
a strong economy; and our commitment 
to reduce reliance on insecure energy 
supplies. 

The NES report includes 17 chapters 
surrounding four basic themes: 
Increasing Energy and Economic 
Efficiency; Securing Future Energy 
Supplies; Enhancing Environmental 
Quality; and, Fortifying Our 
Foundations. 

DATES: The National Energy Strategy 


report will be available on Wednesday, 
February 20, 1991. 


ADDRESSES: Persons requiring a copy of 
the report, while supplies last, may write 
to: U.S. Department of Energy, Public 
Inquiries, room 1E-206, Mail Stop: PA-5, 
1000 Independence Avenue, SW., 
Washington, DC 20585, or call (202) 586- 
6540. Persons needing more than one 
copy of the report may acquire them 
from the Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402. For multiple 
copies, the cost is $16 per copy. The 
stock number is 061-000-00754-7. 

Linda G. Stuntz, 

Deputy Under Secretary, Policy, Planning and 
Analysis. 

[FR Doc. 91-4110 Filed 2-20-91; 8:45 am] 
BILLING CODE 6450-01-M 


Advisory Committee on Nuclear 
Facility Safety; Open Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770), notice is hereby 
given of the following advisory 
committee meeting: 


Name: Advisory Committee on Nuclear 
Facility Safety 
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Date & Time: Thursday, February 28, 1991, 
8 p.m. to 10 p.m. Friday, March 1, 1991, 8 a.m. 
to 12:30 p.m. 

Place: The Almond Avenue School, 1401 
Almond Avenue, Livermore, CA 94550. 

Contact: Wallace R. Kornack, Executive 
Director, ACNFS, AC~-21, 1000 Independence 
Ave., SW. Washington, DC 20585, 202/586- 
1770. 

Purpose of the Committee: The Committee 
was established to provide the Secretary of 
Energy with advice and recommendations 
concerning the safety of the Department's 
production and utilization facilities, as 
defined in section 11 of the Atomic 
Act of 1954, as amended (42 U.S.C. 2014). 


Tentative Agenda 
February 28, 1991 
8 p.m. Public Comment Session Begins 
10 p.m. Public Comment Session Ends 
March 1, 1991 
8 a.m. John F. Ahearne Opens Meeting, 
Selected Technical Issues at Lawrence 
Livermore National Laboratory Committee 
and Subcommittee Business 
12:30 p.m. Meeting Ends 
Public Participation 
The meeting is open to the public. Written 
statements may be filed with the Committee 
either before or after the meeting. Members 
of the public who wish to make oral 
statements pertaining to agenda items should 
contact Wallace Kornack at the address or 
telephone number listed above. Requests 
must be received 5 days prior to the meeting 
and reasonable provision will be made to 
include the presentation on the agenda. The 
Chairperson of the Committee is empowered 
to conduct the meeting in a fashion that will 
facilitate the orderly conduct of business. 


Transcripts 

The transcript of the meeting will be 
available for public review and copying at 
the Freedom of Information Public Reading 
Room, 1E-190, Forrestal Building, 1000 
Independence Ave., SW., Washington, DC, 
between 9 a.m. and 4 p.m., Monday through 
Friday, except Federal holidays. 

Issued at Washington,\DC on February 15, 
1991. 
J. Robert Franklin, 
Deputy Advisory Committee, Management 
Officer. 
[FR Doc. 91-4109 Filed 2-20-91; 8:45 am] 
BILLING CODE 6450-01-M 


Energy Information Administration 


Agency information Collections Under 
Review By the Office of Management 
and Budget 

AGENCY: Energy Information 
Administration, DOE. 

ACTION: Notice of requests submitted for 


review by the Office of Management 
and Budget. 


SUMMARY: The energy Information 
Administration (EIA) has submitted the 


energy information collection(s) listed at 
the end of this notice to the Office of 
Management and Budget {OMB) for 
review under provisions of the 
Paperwork Reduction Act (Pub. L. 96- 
511, 44 U.S.C. 3501 et. seq.). The listing 
does not include collections of 
information contained in new or revised 
regulations which are to be submitted 
under section 3504(h) of the Paperwork 
Reduction Act, nor management and 
procurement assistance requirements 
collected by the Department of Energy 
(DOE). 

Each entry contains the following 
information: (1) The sponsor of the 
collection (the DOE component or 
Federal Energy Regulatory Commission 
(FERC)); (2) Collection number(s); (3) 
Current OMB docket number {if 
applicable); (4) Collection title; (5) Type 
of request, e.g., new, revision, extension, 
or reinstatement; (6) Frequency of - 
collection; (7) Response obligation, i.e., 
mandatory, voluntary, or required to 
obtain or retain benefit; (8) Affected 
public; (9) An estimate of the number of 
respondents per report period; (10) An 
estimate of the number of responses per 
respondent annually; (11) An estimate of 
the average hours per response; (12) The 
estimated total annual respondent 
burden; and (13) A brief abstract 
describing the proposed collection and 
the respondents. 

DATES: Comments must be filed by 
March 25, 1991. If you anticipate that 
you will be submitting comments but 
find it difficult to do so within the time 
allowed by this notice, you should 
advise the OMB DOE Desk Officer listed 
below of your intention to do so as soon 
as possible. The Desk Officer may be 
telephoned at (202) 395-3084. (Also, 
please notify the EIA contact listed 
below.) 

ADDRESSES: Address comments to the 
Department of Energy Desk Officer, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, 726 Jackson Place NW., 
Washington, DC 20503. (Comments 
should also be addressed to the Office 
of Statistical Standards at the address 
below). 

FOR FURTHER INFORMATION AND COPIES 
OF RELEVANT MATERIALS CONTACT: 

Jay Casselberry, Office of Statistical 
Standards, (EI-73), Forrestal Building, 
U.S. Department of Energy, Washington, 
DC 20585. Mr. Casselberry may be 
telephoned at (202) 586-2171. 
SUPPLEMENTARY INFORMATION: The 
energy information collection submitted 
to OMB for review was: 

1. Federal Energy Regulatory 
Commission. 

2. FERC-541. 
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3. 1902-0066. 

4. FERC-541, Gas Pipeline Certificate: 
Curtailment Plan. 

5. Extension. 

6. On occasion. 

7. Mandatory. 

8. Business or other for-profit. 

9. 20 respondents. 

10. 1 response. 

11. 1,440 hours per response. 

12. 28,800 hours. 

13. Under section 4(a) of the Natural 
Gas Act the Commission is required to 
determine the just and reasonableness 
of allocation methods used by 
jurisdictional pipelines to allocate 
remaining gas supplies during 
curtailment periods; the collection of 
FERC-541 data is necessary to 
determine that such methods of 
allocation are not unduly discriminatory 
between persons, localities or classes of 
service. 

Statutory Authority: Sec. 5{a), 5(b), 13(b), 
and 52, Pub. L. 93-275, Federal Energy 
Administration Act of 1974, 15 U.S.C. 764{a), 
764(b}, 772(b), and 790a. 

Issued in Washington, DC, February 14, 
1991. 

Yvonne M. Bishop, 

Director, Statistical Standards, Energy . 
Information Administration. 

[FR Doc. 91-4111 Filed 2-20-91; 8:45 am] 
BILLING CODE 6450-01-M 5 


Federal Energy Regulatory 
Commission 


[Docket Nos. ER91-191 and ER91-202-000) 


Long Island Lighting Co.; Filing 
February 14, 1991. 


Take notice that on January 22, 1991, 
Long Island Lighting Company (LILCO) 
tendered for filing additional 
information concerning its earlier filings 
of December 28, 1990 and January 4, 
1991 in these two dockets. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before February 22, 
1991. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on fi’e 
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with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-4027 Filed 2-20-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP90-186-000] 


Northwest Pipeline Corp.; Response of 
Northwest Pipeline Corp. To Protest of 
Cascade Natural Gas Corp. 


February 14, 1991. 


Take notice that Northwest Pipeline 
Corporation (Northwest), on October 26, 
1990, filed information pursuant to the 
Commission's October 11, 1990, order in 
Docket No. RP90-186-000. Northwest 
states such order required it to respond 
to a protest of Cascade Natural Gas 
Corporation (Cascade). 

Cascade protested three aspects of 
Northwest's filing: (1) Proposed 
provisions in its records preservation 
procedures, limiting the retention of 
measurement data, charts or similar 
records for one year, (2) proposed 
language limiting to one year the 
correction period for volume calculation 
errors and the correction period for 
adjustment of inaccuracies found in 
meter testing, and (3) the use of 
“reasonable intervals” to verify the 
accuracy of measurement equipment. 

Northwest's October 26 filing 
addressed each aspect of Cascade’s 
protest. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with §§ 385.214 
and 385.211 of the Commission’s Rules 
and Regulations. All such motions or 
protests should be filed on or before 
February 22, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-4028 Filed 2-20-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER91-241-000] 
Tampa Electric Co.; Filing 
February 14, 1991. 


Take notice that on February 13, 1991, 
Tampa Electric Company (Tampa 
Electric) tendered for filing an 
amendment to its January 31, 1991 
submittal of a rate schedule for 
wholesale full requirements service and 
associated service agreement with the 
Sebring Utilities Commission (Sebring). 

Tampa Electric states that the 
amendment will result in decreasing the 
base fuel energy charge under the 
tendered rate schedule. Tampa Electric 
also states that the amendment will 
establish a cap on the rates that Tampa 
Electric can charge the Florida 
Municipal Power Agency (FMPA) under 
a power sales agreement assigned by 
Sebring to Tampa Electric in connection 
with the transaction. 

Tampa Electric proposes an effective 
date of February 28, 1991 for the rate 
schedule, service agreement, and 
assumption of obligations under the 
assigned power sales agreement, and 
therefore requests a waiver of the 
Commission’s notice requirements. 

Copies of the amendatory filing have 
been served on Sebring, FMPA, and the 
Florida Public Service Commission. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NW., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before February 22, 
1991. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-4029 Filed 2-20-91; 8:45 am] 
BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL 3906-5] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


sumMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this notice announces that 
the Information Collection Request (ICR) 
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abstracted below has been forwarded to 
the Office of Management and Budget 
(OMB) for review and comment. The 
ICR describes the nature of the 
information collection and its expected 
cost and burden; where appropriate, it 
includes the actual data collection 
instrument. 


DATES: Comments must be submitted on 
or before March 25, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Sandy Farmer at EPA, (202) 382-2740. 


SUPPLEMENTARY INFORMATION: 
Office of Air and Radiation 


Title: NSPS for the Surface Coating of 
Plastic Parts for Business Machines 
(Subpart TTT). (EPA ICR #1093.03; OMB 
#2060-0162). This is a renewal of a 
currently approved collection. 

Abstract: These standards require 
owners of new, modified, or 
reconstructed facilities that coat plastic 
parts for business machines to maintain 
records and make determinations of the 
quantity of volatile organic compounds 
(VOCs) emitted. The owner or operator 
must report the volume-weighted 
average mass of VOCs per unit of 
coating solids applied for the initial 
performance test, and must submit 
semiannual reports of compliance or 
quarterly reports of noncompliance to 
EPA. The information is used to target 
inspections. 

Burden Statement: The public 
reporting burden for this collection of 
information is estimated to average 4.6 
hours per response for reporting, and 
84.2 hours per recordkeeping annually. 

Respondents: Owners or operators of 
spray booths in which plastic parts for 
business machines receive prime, color, 
texture; or touch-up coats. 

Estimated No. of Respondents: 194. 

Estimated No. of Responses Per 
Respondent: 2. 

Estimated Total Annual Burden on 
Respondents: 11,395 hours. 

Frequency of Collection: Quarterly 
when not in compliance; semiannually 
when in compliance. 

Send comments regarding the burden 
estimate, or any other aspect of the 
information collection, including 
suggestions for reducing the burden, to: 
Sandy Farmer, U.S. Environmental 

Protection Agency, Information Policy 

Branch, 401 M Street, SW., 

Washington, DC 20460 

and 
Nicolas Garcia, Office of Management 
and Budget, Office of Information and 

Regulatory Affairs, 725 17th Street, 

NW., Washington, DC 20530 
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Dated: February 14, 1991. 
Paul Lapsley, 
Director, Regulatory Management Division. 
[FR Doc. 91-4113 Filed 2-20-91; 8:45 am] 
BILLING CODE 6560-50-M 


[AD-FRL-3906-3] 


Disctosure of Emission Data Ciaimed 
as Confidential Under Sections 110 
and 114(c) of the Clean Air Act 


AGENCY: Environmenta) Protection 
Agency (EPA). 

ACTION: Notice of policy on public 
release of certain emission data 
submitted under sections 110 and 114(c} 
of the Clean Air Act (CAA). 


SUMMARY: Section 114(c} of the CAA 
excludes emission data from the general 
definition of trade secret information. 
Certain classes of data submitted to the 
EPA under sections 110 and 114{a} of the 
CAA are emission data, and, as such, 
cannnot be withheld from disclosure as 
confidential pursuant to section 1905 of 
title 18 of the United States Code. This 
notice clarifies EPA’s current policy, and 
so)icits commen! regarding tha} policy 
and categories of data which it 
considers excluded from a trade secret 
definition. 

DATES: Written comments pertaining to 
this notice are requested by Apri) 22, 
1991. 

ADDRESSES: Submit comments to: Nancy 
D. Riley, U.S. Environmental Protection 
Agency, Emission Standards Division, 
Pollutant Assessment Branch (MD-13), 
Research Triangle Park, NC 27711. 

FOR FURTHER INFORMATION CONTACT: 
Timothy Mohin (telephone: (919) 541- 
5949 commercial/FTS 629-5349} or 
Karen Blanchard (telephone: (919) 541— 
5503 co FTS 629-5503), 
Pollutant Assessment Branch (MD-13), 
Emission Standards Division; or Thomas 
Rosendahl (telephone: (919) 541-5404 
commercial/FTS 629-5404), National Air 
Data Branch (MD-14), Technical 
Support Division; U.S. Environmental 
Protection Agency, Research Triangle 
Park, North Carolina 27711. 
SUPPLEMENTARY INFORMATION: The EPA 
routinely uses the authority of sections 
110 and 114{a) of the CAA to gather 
technical information from industries 
involved in operations that lead to 
emission of pollutants to the ambient 
air. This information has been used, 
among other things, to better 
characterize emitting facilities and to 
evaluate the need for and impacts of 
potential regulation. 

Information requests under sections 
110 and 114{a) of the CAA typically 
include questions on uncontrolled and 


controlled emission rates and emission 
parameters of the pollutant or group of 
pollutants of concern. The respondents 
sometimes claim that its response 
constitutes trade secret information, and 
thus, should be treated as confidential. 
Claims of confidentiality may be made 
under section 114{c) of the CAA, which 
states: “* * * upon a showing 
satisfactory to the Administrator by any 
person that records, reports, or 
information, or a particular part thereof, 
(other than emission data) to which the 
Administrator has access under this 
section if made public, would divulge 
methods or processes entitled to 
protection as trade secrets of such 
person, the Administrator shall consider 
such * * * confidential in accordance 
with the purposes of section 1905 of title 
18 of the United States Code * * *.” if 
the Administrator so determines, the 
information is not disclosable to the 
public. 

However, section 114{c) of the CAA 
provides that information claimed to be 
a trade secret but which constitutes 
emission data may not be withheld as 
confidential. Although typically the EPA 
evaluates whether information 
constitutes emission data on a case-by- 
case basis, it believes that some kinds of 
data will always constitute emission 
data within the meaning of section 
114{c). The purpose of this notice is to 
describe, without attempting to be 
comprehensive, that information which 
the EPA generally considers to be 
emission data, and which cannot qualify 
as confidential under either section 
114{c) or section 110 {as set forth in 40 
CFR 51.321, 51.322 and 51.323) of the 
CAA. The EPA is issuing this notice to 
clarify its policy and procedures, to 
facilitate the use of these data in 
automated data systems and computer- 
based simulation models, and to 
expedite processing of claims for 
confidentiality or requests for 
disclosure. 

The EPA presently determines that 
data submitted to it as emission data 
does not qualify as confidential if it 
meets the following definition under 40 
CFR 2.301(a)(2)(i): 

a. Definitions. For the purpose of this 
section: (1) Act means the Clean Air 
Act, as amended, 42 U.S.C. 7401 et-seq. 
(2){i) Emission data means, with 
reference to any source of emission of 
any substance into the air— 

(A) Information necessary to 
determine the identity, amount, 
frequency, concentration, or other 
characteristics (to the extent related to 
air quality) of any emission which has 
been emitted by the source (or of any 
pollutant resulting from any emission by 
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the source), or any combination of the 
foregoing: 

(B) Information necessary to 
determine the identity, amount, 
frequency, concentration, or other 
characteristics (to the extent related to 
air quality) of the emission which, under 
an applicable standard or limitation, the 
source was authorized to emit 
(including, to the extent necessary for 
such purposes, a description of the 
manner or rate of operation of the 
source), or any combination of the 
foregoing; 

{C) A genera) description of the 
location and/or nature of the source to 
the extent necessary to identify the 
source and to distinguish it from other 
sources (including, to the extent 
necessary for such purposes, a 
description of the device, installation, or 
operation constituting the source). 

The table below lists the specific data 
fields which the EPA presently 
considers to constitute emission data 
and provides a brief description of what 
each data field describes. The 
descriptions are intended to provide 
general information. This list is not 
exhaustive and, therefore, other data 
might be found, in a proper case, to 
constitute emission data. 


Emission Data Fields 


Facility Identification: The following data 
fields are needed to establish the identity and 
location of emission sources, this shall slso 
include a description or an identifier of the 
device, installation, or operation constituting 
the source. These data are used to locate 
sources for dispersion evaluation and 
exposure modeling. 

Plant Name and related point identifiers 
Address 
City 


County 
AQGR (Air Quality Control Region} 
MSA, PMSA, CMSA [Metropolitan Statistical 
Areas) 
State 
Zip Code 
Ownership and point of contact information 
Locational Identifiers: 
Latitute & Longitude, or UTM Grid 
Coordinates 
SIC (Standard Industrial Classification) 
Emission point, device or operation 
description, information 
SCC (Source Classification Codes) 
Emissions Parameters: The following data 
fields are needed to establish the 
characteristics of the emissions. This 
information is needed for the analyses of 
dispersion and potential control equipment. 
Emission type 
(e.g., nature of emissions such as COs), 
particulate or a specific toxic compound, 
and origin of emissions such as process 
vents, storage tanks or equipment leaks) 
Emission rate 
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(2.g., the amount released to the 
atmosphere over time such as kg/yr or 
tbs/hr) 

Release height 

(e.g., height above ground level where the 

pollutant is emitted to the atmosphere) 
Description of terrain and surrounding 
structures 


(e.g., the size of the area associated with 
adjacent structures in square meters and 
terrain descriptions such as 
mountainous, urban, or rural) 

Stack or vent diameter at point of emissions 

(e.g., the inside diameter of vent at the 
point of emission to the atmosphere in 
meters) 

Release velocity 
(e.g, velocity of release in m/sec) 
Release temperature 

{e-g., temperature of release at point of 

release in degrees Kelvin) 
Frequency of release 

(e.g, how often a release occurs in events 

per year) 
Duration of release 

{e.g., the time associated with a release to 

the atmosphere) 
Concentration 

(e.g., the amount of an emission stream 
constituent relative to other stream 
Constituents expressed as parts per 
million (ppm), volume percent, or weight 
percent) 

Density of the emissions stream or average 
molecular weight 

(e.g., density expressed as fraction or 
multiple of the density of air; molecular 
weight in g/g-mole) 

Boiler or process design capacity 

(e.g.. the gross heating value of fuel input to 

a boiler at its maximum design rate} 
Emission estimation method 

{e.g., the method by which an emission 
estimate has been calculated such as 
material balance, source test, use of AP- 
42 emission factors, etc.) 

Percent space heat 

(e.g., the percent of fuel used for space 
heating) 

Hourly maximum design rate: 

(e.g., the greatest operating rate that would 
be expected for a source in a 1-hour 
period) 


The EPA has determined that these 
data are emission data and releasable 
upon request. This determination 
applies to data currently held by EPA as 
well as to information submitted to EPA 
in the future. Future requests for 
information under sections 110 and 114 
of the CAA will indicate that these 
emission data will not be held 
confidential. This determination applies 
only to the data listed in the table. 
Determinations will continue to be made 
on a case-by-case basis for data not 
specified in this generic determination. 

After consideration of comments on 
this policy, a revised policy/ 
determination may be Pp published. 


Dated: February 8, 1991. 
Michael Shapiro, 
Acting Assistant Administrator for Air and 
Radiation. 
[FR Doc. 91-4114 Filed 2-20-91; 8:45 am] 
BILLING CODE 8560-50-™ 


AGENCY: Environmenta) Protection 
Agency (EPA). 


ACTION: Extension of proposa) dead)ine. 


SUMMARY: This notice announces the 
extension of deadline for a Request for - 
Proposal that published in the Federal 
Register of December 8, 1990. The 
Request for Preposal was published to 
solicit proposals which will result in the 
development of a reproducible, reliable, 
and statistically valid sporicidal test 
method used to evaluate the efficacy of 
antimicrobial products sterilizer 
or sporicidal claims. In addition, 
proposals for statistical support to 
independently evaluate the 
experimental designs of projects and to 
analyze results from on-going test 


methodology research were also 
solicited. 


DATES: The new deadline for proposal 
submission to the Agency is February 
28, 1991. 

ADDRESSES: The original and eight 
copies must be sent to: Grants 
Operations Branch {[PM-216F), 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. One 
copy of the origina) must be sent to: 
Susan Parker, Registration Division 
(H7505C), Environmental Protection 


= Agency, 401 M St, SwW., 20480. 


Application Kits may be obtained from: 
Grants Operations Branch (PM-—216F), 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460, or call: 
(202) 382-5266. 


FOR FURTHER INFORMATION CONTACT: 
Susan Parker, Registration Division 
(H7505C), Environmental Protection 
Agency, 401 M St., SW., Washington, DC 
20460, Phone number: (703) 557-2141. 


SUPPLEMENTARY INFORMATION: EPA 
issued a Request for Proposal in the 
Federal Register of December 6, 1990 (55 
FR 50388). The original submission 
deadline was January 30, 1991; the new 
deadline for proposal submission is 
extended to February 28, 1991. 


Dated: February 12, 1991. 
Douglas D. Campt, 
Director, Office of Pesticide Programs. 
[FR Doc. 91-4120 Filed 2~20-91; 8:45 am] 
BILLING CODE 6580-50-F 


[OPP-180841; FRL-3877-6] 
Emergency Exemptions 


AGENCY: Environmental Protection 


Agency (EPA). 


ACTION: Notice. 


summary: EPA has granted specific 
exemptions for the control of various 
pests to the seven States as listed below 
and one by the United States 
Department of Agriculture. Four crisis 
exemptions were initiated, two by the 
Florida Department of Consumer 
Services and two by the United States 
Department of Agriculture. These 

exempliens, te issued during the months of 
November and December, except for the 
one in October, are subject to 
application and timing restrictions and 
reporting requirements designed to 
protect the environment to the maximum 
extent possible. Information on these 
restrictions is available from the contact 
persons in EPA listed below. 


DATES: See each specific and crisis 
exemption for its effective date. 
FOR FURTHER INFORMATION CONTACT: 


See each emergency exemption for the 
name of the contact person. The 
following information applies to a) 
contact persons: By mail: Registration 
Division (H7505C)}, Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M St., SW., Washington, DC 
20460. Office location and telephone 
number: Rm. 716, CM #2, 1921 jefferson 
Davis Highway, Arlington, VA, (703- 
557-1806). 

SUPPLEMENTARY INFORMATION: EPA has 
granted specific exemptions to the: 

1. California Department of Food and 
Agriculture for the use of chlorotha)oni) 
on mushrooms to control verticillium 
diseases; Navember 14, 1990, to 
November 123, 1991. (Susan Stanton) 

2. California Department of Food and’ 
Agriculture for the use of avermectin B, 
on celery to control serpentine 
leafminers; November 19, 1990, to 
November 18, 1991. (Libby Pemberton) 

3. California Department of Food and 
Agriculture for the use of methyl 
bromide on carrots to control 
nematodes; December 21, 1990, to 
December 20, 1991. (Libby Pemberton} 

4. Idaho Department of Agriculture for 
the use of pendimethalin on spearmint 
and peppermint to control kochia and 





7044 


redroot pigweed; November 23, 1990, to 
April 4, 1991. (Jim Tompkins) 

5. Illinois Department of Agriculture 
for the use of sethoxydim on canola to 
control volunteer grains and grasses; 
November 6, 1990, to May 1, 1991. 
(Susan Stanton) 

6. Illinois Department of Agriculture 
for the use of iprodione on stored corn to 
control storage mold; November 23, 
1990, to February 1, 1991. Illinois had 
initiated a crisis exemption for this use. 
(Jim Tompkins) 

7. Michigan Department of Agriculture 
for the use of Pro-Gro (50% thiram, 30% 
carboxin) on onions to control onion’ 
smut; December 21, 1990, to April 30, . 
1991. (Susan Stanton) 

8. Oregon Department of Agriculture 
for the use of pendimethalin on 
spearmint and peppermint to control 
kochia and redroot pigweed; November 
23, 1990, to April 1, 1991. (Jim Tompkins) 

9. Texas Department of Agriculture for 
the use of cyfluthrin on sugarcane to 
control Mexican rice borer; December 
24, 1990, to December 23, 1991. (Libby 
Pemberton) 

10. Texas Department of Agriculture 
for the use of avermectin B; on celery to 
control spider mites; November 5, 1990, 
to November 4, 1991. (Libby Pemberton) 

11. Texas Department of Agriculture 
for the use of esfenvalerate on kale, 
kohirabi, and mustard greens to control 
cabbage looper; November 30, 1990, to 
November 30, 1991. (Libby Pemberton) 

12. Washington Department of 
Agriculture for the use of pendimethalin 
on spearmint and peppermint to control 
kochia scoparia Armaranthus 
retroflexus; December 21, 1990, to April 
1, 1991. (Jim Tompkins) 

13. United States Department of 
Agriculture for the use of carbaryl on 
imported flightless birds to control 
communicable diseases of livestock and 
poultry which may be transmitted by 
exotic ticks, mites, and lice in the New 
York Animal Import Center; December 
24, 1990, to December 23, 1993. (Libby 
Pemberton) 

re exemptions were initiated by 


1 Florida Department of Agriculture 
on November 2, 1990, for the use of 
propiconazole on sweet corn to control 
rust and southern leaf blight. Since it 
was anticipated that this program would 
be needed for more than 15 days, 
Florida is expected to request a specific 
exemption to continue it. The need for 
this program is expected to last until 
November 1991. (Jim Tompkins) 

2. Florida Department of Agriculture 
and Consumer Services on December 12, 
1990, for the use of chlorothalonil on 
mango to control Anthracnose. Since it 
was anticipated that this program would 


be needed for more than 15 days, 
Florida is expected to request a specific 
exemption to continue it. The need for 
this program is expected to last until 
March 15, 1991. (Susan Stanton) 

3. United States Department of 
Agriculture on October 19, 1990, for the 
use of fluvalinate in bee hives to control 
the varroa mites. This program has 
ended. (Libby Pemberton) 

4. United States Department of 
Agriculture/ APHIS on December 6, 1990, 
for the use of quaternary ammonium 
compounds on surfaces where citrus 
may be exposed to control citrus canker. 
Since it was anticipated that this 
program would be needed for more than 
15 days, USDA has requested a specific 
exemption to continue it. The need for 
this program is expected to last until 
December 5, 1991. (Jim Tompkins) 


Authority: 7 U.S.C. 136. 

Dated: February 5, 1991. 
Douglas D. Campt, 
Director, Office of Pesticide Programs. 
[FR Doc. 91-4121 Filed 2-20-91; 8:45 am] 
BILLING CODE 6560-50-F 


[OPTS-59903; FRL 3875-2] 


Toxic and Hazardous Substances; 
Certain Chemicals Premanufacture 
Notices 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


‘ SUMMARY: Section 5(a)(1) of the Toxic 


Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a}(1) premanufacture notices are 
discussed in the final rule published in 
the Federal Register of May 13, 1983 (48 
FR 21722). In the Federal Register of 
November 11, 1984, (49 FR 46068) (40 
CFR 723.250), EPA published a rule 
which granted a limited exemption from 
certain PMN requirements for certain 
types of polymers. Notices for such 
polymers are reviewed by EPA within 21 
days of receipt. This notice announces 
receipt of 10 such PMN(s) and provides 
a summary of each. 
DATES: Close of review periods: 

Y 91-76, February 4, 1991. 

Y 91-77, February 5, 1991. 

Y 91-80, February 12, 1991. 

Y 91-81, February 13, 1991. 

Y 91-82, February 21, 1991. 

Y 91-83, 91-84, 91-85, 91-86, 
February 24, 1991. 
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Y 91-87, February 26, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-545, 401 M St., SW., Washington, DC 
20460, (202) 554-1404, TDD (202) 554- 
0551. - 

SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the nonconfidential 
version of the submission provided by 
the manufacturer on the PMNs received 
by EPA. The complete nonconfidential 
document is available in the TSCA 
Public Docket Office, NE~G004 at the 
above address between 8 a.m. and noon 
and 1 p.m. and 4 p.m., Monday through 
Friday, excluding legal holidays. 


Vv 91-76 


Manufacturer. Brewer Science Inc. 

Chemical. (G) Aromatic polymer acid. 

Use/Production. (S) Polyimide coating 
for use in electronic devices. Prod. . 
range: Confidential. 


¥ 91-77 
Manufacturer. Brewer Science Inc. 
Chemical. (G) Aromatic polymer acid. 
Use/Production. (S) Polyimide coating 
for use in electronic devices. Prod. 
range: Confidential. 


Y¥ 91-80 


Importer. Toyobo New York, Inc. 

Chemical. (S) 1,1'-Methylene bis (4- 
isocyanatobenzene), polymer with 1,3- 
benzenedicarboxylic acid, 1,4- 
bis(hydroxymethyl) cyclohexane, 2,2- 
dimethyl-1, 3-propanediol, 1,2- 
ethanediol, 3-hydroxy-2, 2-dimethylpropl 
3-hydroxy-2, 2-dimethylpropanoate, 1,3- 
isobenzofluranedione, 2-oxepanone; 
homopolymer and 5-sulfo-1, 3- 
benzenedicarboxylic acid monosodium 
salt. 

Use/Import. (S) Binder for magnetic 
tapes. Import range: Confidential. 

Toxicity Data. Mutagenicity: 


negative. 


Y¥ 91-81 


Manufacturer. Confidential. 


Chemical. (G) Aliphatic polyether 
urethane. 


Use/Production. {S) Used in coating. 
Prod. range: Confidential. 


Y 91-62 
Manufacturer. Akzo Coatings Inc. 
Chemical. (G) Polyester resin solution. 


Use/Production. (G) Resinfor _ 
coatings. Prod. range: Confidential. 
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Y¥ 91-83 

a Lilly Industrial 
Coatings, Inc. 
Chemical. (G) Polymer of aliphatic 
acids, aromatic acids, amd aliphatic 
diols, and lactones. 

Use/Production. {S) Thermoset resin 
for manufacturing paint. Prod. re 
125,000~175,000 kg/yr. 


Y 91-84 


Manufacturer. Confidential. 

Chemical. (G) Polyester polyurethane. 

Use/Production. (S) Polymer coating 
for leather, wood, metal. Prod. range: 
300,000-600,000 kg/yr.. 


¥ 91-85 
Manufacturer. Confidential. 
Chemical. (G) Polyester polyurethane. 
Use/Production. (S) Polymer coating 
for leather, wood, metal. Prod. range: 
300,000-600,000 kg/yr. 


Y 91-86 
Manufacturer. Confidential. 
Chemical. (G) Aromatic polyester 
polyether urethane. 
Use/Production. {G) Industrial 
coating. Prod. range: Confidential. 
Y 91-87 
Manufacturer. Cook Composites and 
Polymers, Co. 
Chemical. (G) Acrylic copolymer. 
Use/Production. (S) Acrylic 
copolymer for anticoatings. Prod. range: 
60,000-240,000. 
Dated: February 15, 1991. 
Steven Newburg-Rinn, 
Acting Director, Information Management 
Division, Office of Toxic Substances. 
[FR Doc. 91-4122 Filed 2-20-91; 8:45 am] 
BILLING CODE 6580-50-F 


EXPORT-IMPORT BANK OF THE U.S. 
[Public Notice 13] 


Agency Forms Submitted for OMB 
Review 


January 24, 1991. 

AGENCY: Export-Import Bank of the U.S. 
ACTION: In accordance with the 
provisions of the Paperwork Act of 1980, 
Eximbank has submitted a proposed 
collection of information in the form of a 
survey to the Office of Management and 
Budget for review. 


Purpose: The proposed Annual 
Competitiveness Report Survey of 
Exporters and Bankers as authorized by 
12 U.S.C. 635{b), Export-Import Bank of 
the U.S. Act of 1945, as amended, is to 
be completed by U.S. banks and 
exporters familiar with Eximbank’'s 
programs as a means of evaluating the 


private sector’s view on the extent to 
which Eximbank has provided export 
credit programs competitive with the 
export credit programs offered by the 
— foreign OECD governments. 

The collection of the information will 
enable Eximbank to assess and report to 
the U.S. Congress the private sector's 
view of its programs’ competitiveness, 
as required by law. 

Summary: The following summarizes 
the information collection proposal 
submitted to OMB: 

(1) Type of of request: Renewal. 

(2) Number of forms submitted: One. 

(3) Form number: EIB No. 85-3 
(Revised 12/87). 

(4) Title of information collection: 
Annual Competitiveness Report Survey 
to Exporters and Bankers. 

(5) Frequency of use: Annual. 

(6) Respondents: Commercial bankers 
and exporters in the United States. 

(7) Estimated total number of 
responses: 80. 

(8) Estimated total number of hours 
needed to fill out the form: 35. 

Additional Information or Comments: 
Copies of the proposed survey may be 
obtained from Helene Wall, Agency 
Clearance Officer (202) 566-8111. 
Comments and questions should be 
directed to the case officer, Marshall 
Mills, Office of Management and 
Budget, Information and Regulatory 
Affairs, room 3235, Washington, DC 
20503, tel: 202-395-7340. All comments 
should be submitted within two weeks 
of the date of this notice; if you intend to 
submit comments but are unable to meet 
this deadline, please advise by 
telephone that comments will be 
submitted late. 


Dated: February 5, 1991. 
Helene Wall, 
Agency Clearance Officer. 
[FR Doc. 91-4057 Filed 2-20-01; 8:45 am] 
BILLING CODE 6690-01-M 


FEDERAL COMMUNICATIONS 


COMMISSION 
[Report No. 1837] 


Petitions for Reconsideration and 
Motion for Stay of Actions in Rule 
Making Proceedings 


February 14, 1991. 

Petitions for reconsideration and a 
motion for stay have been filed in the 
Commission rule making proceedings 
listed in this Public Notice and 
published pursuant to 47 CFR 1.429(e). 
The full text of these documents are 
available for viewing and copying in 
room 239, 1919 M Street NW., 
Washington, DC, or may be purchased 


from the Commission’s copy contractor 
Downtown Copy Center (202) 452-1422. 
Oppositions to these petitions and the 
motion for stay must be filed on or 
before March 11, 1991. See § 1.4(b}(1) of 
the Commission's rules (47 CFR 
1.4{b)(1)). Replies to an opposition must 
be filed within 10 days after the time for 
filing oppositions has expired. 

Subject: Amendment of § 73.202{b), 
Table of Allotments, FM Broadcast 
Stations. (Menomonie, Wisconsin) (RM- 
7214). Number of petitions filed: 1. 

Subject: Amendment of the Amateur 
Service Rules to Revise Transmitter 
Power Standards and Authorized 
Emissions. (RM Nos. 7401, 7402 and 
7403). Number of petitions filed: 2. 

Subject: Amendment of part 74 of the 
Commission’s Rules Concerning FM 
Translator Stations. (MM Docket No. 
88-140, RM Nos. 5416 and 5472). Number 
of petitions filed: 7. 

Subject: Amendment of § 73.202(b), 
Table of Allotments, FM Broadcast 
Stations. (Keokuk and Washington, 
Iowa} (MM Docket No. 89-451, RM- 
6628). Number of petitions filed: 1. 

Subject: Amendment of § 73.202{b), 
Table of Allotments, FM Broadcast 
Stations. (Hardinsburg, Kentucky) {MM 
Docket No. 89-516, RM-6927). Number 
of petitions filed: 1. 

Subject: Amendment of § 73.3525 of 
the Commission's Rules Regarding 
Settlement Agreements Among 
Applicants for Construction Permits. 
(MM Docket No. 90-263). Number of 
petitions filed: 5. 

Subject: Amendment of the Amateur 
Radio Service Rules to Make the 
Amateur Radio Service Rules to Make 
the Amateur Service More Accessible to 
Persons with Handicaps. (PR Docket No. 
90-356). Number of petitions filed: 3. 
Federal Communications Commission. 
Donna R. Searcy, 

Secretary. 
[FR Doc. 91-4060 Filed 2-20-91; 8:45 am] 
BILLING CODE 6712-01-M 


[DA 91-174] 


Petitions for Reconsideration of 
Action in Rulemaking Proceeding 


February 13, 1991. 

Petitions for reconsideration have 
been filed in the Commission rule 
making proceeding listed in this Public 
Notice and published pursuant to 47 
CFR § 1.429{e). The full text of these 
documents are available for viewing and 
copying in room 239, 1919 M Street, 
NW., Washington, DC, or may be 
purchased from the Commission’s copy 
contractor, Downtown Copy Center 
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(202-452-1422). Oppositions to these 

petitions must be filed within 15 days of 

the date of public notice of the petitions 
in the Federal Register. See § 1.4(b)(1) of 
the Commission's rules (47 CFR 
1,4(b)(1)). Replies to an opposition must 
be filed within 10 days after the time for 
filing oppositions has expired. 

Subject: Proposals to Reform the 
Commission's Comparative Hearing 
Process to Expedite the Resolution of 
Cases (Gen. Docket 90-264). 

Filed by: 

David Honig, Dennis Courtland Hayes, 
Brian Carter, and Eduardo Pena, 
Attorneys for the National 
Association for the Advancement of 
Colored People, the League of United 
Latin American Citizens, and the 
National Black Media Coalition on 01- 
22-91. 

Timothy K. Brady, Robert S. Stone, 
Lauren A. Colby, Wade H. Hargrove, 
Stephen T. Yelverton, Joseph A. 
Belisle, Frederick A. Polner, Stanley 
Emert, Jr., and Ashton R. Hardy, 
Attorneys on behalf of themselves 
and/or their law firms on 01-22-91. 

Andrew J. Schwartzman, Gigi Sohn, and 
Angela J. Campbell, Attorneys for 
Black Citizens for a Fair Media, 
Chinese for Affirmative Action, 
National Council of La Raza, Mexican 
American Legal Defense and 
Educational Fund, National 
Association for Better Broadcasting, 
Philadelphia Lesbian and Gay Task 
Force, Telecommunications Research - 
and Action Center, Media Access 
Project, DC Chapter of the National 
Association of Puerto Rican Women, 
and the Hispanic Bar Association of 
the District of Columbia on 01-18-91. 

Sally Katzen, Lewis J. Paper, and 
Margaret L. Tobey, Attorneys for the 
Federal Communications Bar 
Association on 02-04-91. 


Federal Communications Commission. 
Donna R. Searcy, 

Secretary. 

[FR Doc. 91-4061 Filed 2-20-91; 8:45 am] 
BILLING CODE 6712-01-M 


FEDERAL MARITIME COMMISSION 
Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., room 10325. Interested parties may 
submit comments on each agreement to 


the Secretary, Federal Maritime 
Commission, Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 207-009955-004. 

Title: Star Shipping A/S Joint Service, 
Chartering and Management 

Parties: A/S Billabong, Westfal- 
Larsen & Co. A/S, Star Shipping A/S. 

Synopsis: The proposed amendment 
would delete the semi-annual reporting 
requirement provisions from the 
Agreement. 

By Order of the Federal Maritime 
Commission. 

Dated: February 14, 1991. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 91-4021 Filed 2-20-91; 8:45 am] 
BILLING CODE 6730-01-M 


[Docket No 91-08] 


Eddins B. Taylor, Marcella Shipping 
Co. Ltd.; et al; Order of Investigation 


Eddins B. Taylor is President/Director 
and the major stockholder of Marcella 
Shipping Company Ltd. (“Marcella”) 
and Taylor Corporation Ltd. He also is 
Vice-President/Director and registered 
agent for Bahamas International 
Shipping Co. Ltd. Mr. Taylor also does 
business under the trade name of 
Bahamas International Shipping. 
Marcella is a Bahamian Corporation. 
Bahamas International Shipping is 
Marcella’s agent. Bahamas International 
Shipping issued Marcella’s bills of 
lading for shipments between Miami, 
Florida and the Bahamas and the Turks 
& Caicos. Bahamas International 
Shipping Co. Ltd. is a Florida 
corporation which advertises an ocean 
transportation service between Miami, 
Florida and the Bahamas and the Turks 
& Caicos. Taylor Corporation Ltd and 
Pirate Wells Investment Ltd. are also 
Bahamian corporations. Respectively, 
they own and operate the M/V LADY 
ROSALIND and the M/V MIRANDA, 
vessels which Marcella utilizes to 
transport cargo. 

In Docket No. 85-13, Marcella 
Shipping Company Ltd., the Commission 
found that Marcella violated section 
18(b)(3) of the Shipping Act, 1916 (1916 
Act”), 46 U.S.C. app. § 817(b)(3), by 
misrating 189 shipments, and violated 
section 18(b)(1) of the 1916 Act, 46 
U.S.C. app. 817(b)(1) by transporting 181 


ement. 
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shipments without a tariff on file with 
the Commission. Marcella was ordered 
to pay a civil penalty of $150,000 ? and 
to cease and desist from violating 
sections 8(a)(1) and 10(b)(1) of the 
Shipping Act of 1984, (‘1984 Act”) 46 
U.S.C. app. 1707(a)(1) and 1709(b)(1).* 
Marcella’s tariff was cancelled as 
inactive effective 12/2/87. 

Nevertheless, it appears that 
respondents, individually or in 
conjunction with each other, operated a 
common carrier ocean transportation 
service between Miami and the 
Bahamas and the Turks & Caicos, 
without having a tariff on file with the 
Commission. It appears that between 
March 1, 1989 and January 30, 1990 
respondents, individually or in 
conjunction with each other, engaged in 
at least 409 violations of section 8(a)(1) 
of the 1984 Act by providing untariffed 
common carrier transportation. It is 
believed that the unlawful operations 
continue to the present date. 

Now therefore, it is ordered, That 
pursuant to sections 10, 11 and 13 of the 
1984 Act, 46 U.S.C. app. 1709, 1710 and 
1712, an investigation is hereby 
instituted to determine: 

(1) Whether any of the respondents, 
individually or in conjunction with each 
other, violated section 8(a)(1) of the 1984 
Act by providing ocean transportation 
for goods in the foreign commerce of the 
United States without having a tariff on 
file with the Commission; (2) whether by 
violations of section 8{a)(1) of the 1984 
Act Marcella, individually or in’ 
conjunction with the other respondents 
named herein, violated the cease and 
desist order issued in Docket No. 85-13, 
and if so, whether civil penalties should 
be assessed and in what amounts; (3) 
whether, in the event violations of 
section 8{a)(1) of the 1984 Act are found, 
civil penalties should be assessed and, if 
so, the amount of such penalties; and (4) 
whether, in the event violations are 
found, an appropriate cease and desist 
order should be issued. 

It is further ordered, That a public 
hearing be held in this proceeding and 
that this matter be assigned for hearing 
before an Administrative Law Judge of 
the Commission's Office of 


1 Eddins B. Taylor was also the owner and 
principal officer of Marcella during that proceeding. 
However, he was not a named respondent. 

® Marcella has not paid any of the civil penalties. 


The Commission's Office of General Counsel 
currently is pursuing efforts to collect the 
outstanding civil penalties. 

® These provisions are virtually identical and are 
successors to section 18(b){1) and (3) of the 1916 
Act. The Commission found that it had authority to 
order respondents to cease and desist from future 
violations of the 1984 Act based upon the findings of 
violations of the 1916 Act. 
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Administrative Law Judges at a date 
and place to be hereafter determined by 
the Administrative Law Judge in 
compliance with Rule 61 of the 
Commission's Rules of Practice and 
Procedure, 46 CFR 502.61. The hearing 
shall include oral testimony and cross- 
examination in the discretion of the 
Presiding Administrative Law Judge 
only upon a proper showing that there 
are genuine issues of material fact that 
cannot be resolved on the basis of 
sworn statements, affidavits, 
depositions, or other documents or that 
the nature of the matters in issue is such 
that an oral hearing and cross- 
examination are necessary for the 
development of an adequate record; 

It is further ordered, That Eddins B. 
Taylor, Marcella Shipping Company, 
Ltd., Bahamas International Shipping, 
Bahamas International Shipping Co. 
Ltd., Pirate Wells Investment Ltd. and 
Taylor Corporation Ltd. are designated 
Respondents in this preceeding; 

It is further ordered, That the 
Commission's Bureau of Hearing 
Counsel is designated a party to this 
proceeding; 

It is further ordered, That notice of 
this Order be published in the Federal 
Register, and a copy be served on 
parties of record; 

It is further ordered, That other 
persons having an interest in 
participating in this proceeding may file 
petitions for leave to intervene in 
accordance with Rule 72 of the 
Commission's Rules of Practice and 
Procedure, 46 CFR 502.72; 

It is further ordered, That all further 
notices, orders, and/or decisions issued 
by or on behalf of the Commission in 
this proceeding, including notice of the 
- time and place of hearing or prehearing 
conference, shall be served on parties of 
record; 

It is further ordered, That all 
documents submitted by any party of 
record in this proceeding shall be 
directed to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, in accordance with Rule 118 of 
the Commission's Rules of Practice and 
Procedure, 46 CFR 502.118, and shall be 
served on parties of record; 

It is further ordered, That in 
accordance with Rule 61 of the 
Commission's Rules of Practice and 
Procedure, the initial decision of the 
Administrative Law Judge shall be 
issued by February 13, 1992 and the final 
decision of the Commission shall be 
issued by June 12, 1992. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 91-4056 Filed 2-20-91; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


The Chuo Trust and Banking 
Company, Limited; Notice of 
Application to Engage de novo in 
Permissible Nonbanking Activities 


The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board's Regulation Y (12 CFR 
225.23(a)(1)) for the Board's approval 
under section 4{c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than March 12, 1991. 

A. Federal Reserve Bank of New York 
(William L. Rutledge, Vice President) 33 
Liberty Street, New York, New York 
10045: 

1. The Chuo Trust and Banking 
Company, Limited, Tokyo, Japan; to 
engage de novo through its subsidiary, 
Chuo Trust & Seligman Co., Ltd., in 
investment advisory activities pursuant 
to § 225.25(b)(4) of the Board's 
Regulation Y. This is a joint venture 
with J. & W. Seligman Co, Incorporated. 
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Board of Governors of the Federal Reserve 
System, February 14, 1991. 
Jennifer j. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-4035 Filed 2-20-91; 8:45 am] 
BILLING CODE 6210-01-F 


NGLC, Inc., et al.; Formations of; 
Acquisitions by; and Mergers of Bank 
Holding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and § 
225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842{c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than March 
12, 1991. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, N.W., Atlanta, Georgia 
30303: 

1. NGLC, Inc., Miami, Florida; to 
become a bank holding company by 
acquiring 92 percent of the voting shares 
of Peoples National Bank of Commerce, 
Miami, Miami, Florida. 

B. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Firstbank of Illinois Co., 
Springfield, Illinois; to acquire 100 
percent of the voting shares of PBM 
Bancorp, Inc., Marion, Illinois, and 
thereby indirectly acquire Peoples Bank 
of Marion, Marion, Illinois, and Rend 
Lake Bank, Christopher, Illinois. 

C. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 
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1. First Bancshares of Valley City, 
Inc., Valley City, North Dakota; to merge 
with Litchville State Bank Holding 
Company, Litchville, North Dakota, and 
thereby indirectly acquire Litchville 
State Bank, Litchville, North Dakota. 

. Board of Governors of the Federal Reserve 
System, February 14, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-4036 Filed 2-20-01; 6:45 am] 


The organization listed in this notice 
has applied under § 225.23({a}{2) or (f) of 
the Board’s Regulation Y (12 CFR 
225.23({a)(2) or (f}) for the Board's 
approval under section 4{c)({8) of the 
Bank Holding Company Act {12 U.S.C. 
1843(c}(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21{a)) to acquire or 
control voting securities or assets of a 
company in a non! i 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons @ written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than March 12, 1991. 

A. Federal Reserve Bank of Cleveland 
(John J. Wixted, jr., Vice President) 1455 
East Sixth Street, Cleveland, Ohio 44101: 


1. Pikeville National Corporation, 
Pikeville, Kentucky; to acquire First 
Federal Savings Bank, Campbellsville, 
Kentucky, and thereby engage in. 
operating a savings association pursuant 
to § 225.25(b){9) of the Board’s 
Regulation Y. 


Board of Governors of the Federal Reserve 
System, February 14, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-4037 Filed 2-20-91; 8:45 am] 
BILLING CODE 6210-01 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 86D-0311] 


Preparation of investigationa! New 
Drug Products; Current Good 
Manufacturing Practice Final 
Guideline; Availability 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a final guideline entitled 
“Guideline on the Preparation of 
Investigational New Drug Products 
(Human and Animal).” The guideline 
outlines certain practices and 
procedures which the agency believes 
may be useful for the preparation of 
investigational new drug products for 
human and animal use. The guideline is 
intended to inform interested persons of 
practices and procedures of general 
applicability in order to facilitate 
compliance with the current good 
manufacturing practice (CGMP) 
regulations for finished pharmaceuticals 
(21 CFR parts 210 and 211) and to help 
assure the quality human and animal 
drug products. 

ADDRESSES: Written requests for single 
copies of the final guideline to CDER 
Executive Secretariat Staff (HFD-8), 
Center for Drug Evaluation and 
Research, Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857. (Send two 
adhesive labels to assist the Branch in 
processing your requests.) Written 
comments to the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Paul J. Motise, Center for Drug 
Evaluation and Research (HFD-323), 
Food and Drug Administration, 5600 


Fishers Lane, Rockville, MD 20857. 361- 
295-8089. 


SUPPLEMENTARY INFORMATION: In the 
Federal Register of February 26, 1988 {53 
FR 5835), FDA issued a notice 
announcing the availability of a draft 
guideline entitled “Guideline on the 
Preparation of Investigational New Drug 
Products” (February 1988). The draft 
guideline was intended to inform 
interested persons of certain practices 
and procedures for the preparation of 
investigational new drug products for 
human and animal use to facilitate 
compliance with the CGMP regulations 
for finished pharmaceuticals. The draft 
guideline was made available for public 
comment to provide the agency with 
views to be considered in its 
development of a final guideline. 
Interested persons were given until May 
26, 1988, to comment on the draft 
guideline. 

The agency received a total of 13 
comments in response to the notice. The 
comments came from 10 human drug - 
manufacturers, a veterinary drug 
manufacturer, and 2 industry trade 
associations. The draft guideline has 
been revised as a result of these 
comments. A copy of the comments is 
on file with the Dockets Management 
Branch (address above) under Docket 
No. 86D-0311. 


The notice of availability of the draft 
guideline (53 FR 5835) stated that this 
guideline would be issued under 
§ 10.90(b) (21 CFR 10:90(b)}, which 
provides for the use of guidelines to 
establish procedures or standards of . 
general applicability that are not legal 
requirements but that are acceptable to 
the agency. The agency is now in fhe 

process of considering whether to revise 
5 10. 90{b). Although that decisionmaking 
process is not yet complete, the agency 
has decided to publish this guideline. 
However, this notice and the final 
guideline are not being issued under the 
authority of § 10.90(b), and the final 
guideline, although called a guideline, 
does not operate to bind FDA or any 
other person in any way. 

The agency advises that this final - 
guideline represents its current position 
on the requirements of the CGMP 
regulations. The guideline may be useful 
to manufacturers of investigational new 
drug products produced for clinical trials 
in humans and animals. A person may 
also choose to use alternate procedures 
even though they are not provided for in 
the guideline. If a person chooses to 
depart from the practices and 
procedures set forth in the final 
guideline, that person may wish to 
discuss the matter further with the 
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agency to prevent an expenditure of 
money and effort on activities that may 
later be determined to be unacceptable 
by FDA. This guideline does not bind 
the agency, and it does not create or 
confer any rights, privileges, or benefits 
for or on any person. 

Interested-persons may submit written 
comments on the final guideline to the 
Dockets Management Branch (address 
above). Additional comments will be 
considered in determining the future 
need for amending the final guideline. 
Two copies of comments should be 
submitted, except that individuals may 
submit one copy. Comments should be 
identified with the docket number found 
in brackets in the heading of this 
document. The final guideline and 
received comments may been seen in 
the Dockets Management Branch, 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

Dated: January 25, 1991. 
Gary Dykstra, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 91-4043 Filed 2-20-91; 8:45 am] 
BILLING saaianna 


international Workshop; Current 
issues on Continuous Cell Lines 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that a workshop is scheduled for March 
20 through 22, 1991, in Bethesda, MD. 
The workshop is sponsored by FDA's 
Center for Biologics Evaluation and 
Research (CBER), the National Institute 
of Allergy and Infectious Diseases at the 
National Institutes of Health (NIH), the 
National Vaccine Program Office, the 
International Association of Biological 
Standardization, and the World Health 
Organization. 

DATES: The workshop will be held on 
Wednesday and Thursday, March 20 
and 21, 1991, 8 a.m. to 5 p.m., and on 
Friday, March 22, 1991, 8:15 a.m. to 3 
p.m. Registration should be received by 
February 28, 1991. 

ADDRESSES: The workshop will be held 
in Masur Auditorium, Bldg. 10, NIH 
Campus, 8800 Rockville Pike, Bethesda, 
MD 20892. For details on registration 
and logistical information, contact 
Michelle Dillon or Barbara Gant, Tasco 
Associates, 4733 Bethesda Ave., suite 
725, Bethesda, MD 20814, 301-907- 
0003. 


FOR FURTHER INFORMATION CONTACT: M. 
H. Williams, Center for Biologics 


Evaluation and Research (HFB-230), 
Food and Drug Administration, 8800 
Rockville Pike, Bethesda, MD 20892, 
301-496-4204. 

SUPPLEMENTARY INFORMATION: The 
purpose of this international workshop 
is to present and discuss the most recent 
information of interest to all who use 
mammalian or other cell lines for the 
manufacture of new biological products. 
The workshop will address issues 
involving the safety, purity, and potency 
of biological products produced in cell 
lines. CBER intends to use this 
information to better evaluate such 
biologics. 

The program plenary sessions are 
intended to present new scientific 
information on contemporary problems. 
Four breakout sessions will provide an 
opportunity for extensive discussion. 
There will be seven plenary sessions 
devoted to a variety of topics, including 
cell line characterization, genetic 
stability, retroviruses, validation of 
methods used for inactivating and/or 
removing contaminating agents, the 
biology of selected adventitious agents, 
some specific expression vectors, and 
insect cells. Various aspects of 
continuous fermentation and its effect 
on characterization and stability of the 
final product will be discussed in detail. 
The broader questions of genetic 
stability, the significance of 
posttranslational glycosylation, and the 
adequacy of in-process and final 
product testing will also be discussed. 

Dated: February 14, 1991. 

Gary Dykstra, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 91-4007 Filed 2-20-91; 8:45 am] 
BILLING CODE 4160-01-M 


Health Care Financing Administration 
[MB-45-NC] 


Medicaid Program; Drug Rebate 


‘Agreement 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Notice with comment period. 


summany: Section 1927(a) of the Social 


Security Act provides that, in order for 
payment to be made for Medicaid 
prescription drugs, a manufacturer must 
enter into a rebate agreement with HHS 
on behalf of the States. Under the 
agreement, manufacturers must provide 
each State Medicaid program with 
quarterly rebate payments, calculated in 
accordance with section 1927(c). The 
requirements concerning mandatory 
rebate agreements apply to drugs 


dispensed on or after January 1, 1991. 
For manufacturers who enter into rebate 
agreements before March 1, 1991, 
Medicaid payments will be retroactively 
calculated as if the agreement had been 
entered into on January 1, 1991. In order 
to provide information to the public 
regarding the required rebate 
agreements, we are publishing a copy of 
the rebate agreement, developed by _— 
HHS in response to section 1927. The 
agreement was prepared in consultation 
with representatives of drug 
manufacturers, States and other 
interested parties. Any comments 
provided by members of the public will 
be considered in conjunction with the 
development of regulations, which we 
intend to publish in the near future, and 
will be considered in any revisions to 
future agreements. 


DATES: Comments will be considered if 
we receive them at the address below 
by 5 p.m. April 22, 1991. 

ADDRESSES: Mail comments to the 
following address: Health Care 
Financing Administration, Department 
of Health and Human Services, 
Attention: MB-45-NC, P.O. Box 26676, 
Baltimore, MD 21207. If you prefer, you 
may deliver your comments to one of the 
following addresses: room 309-G, 
Hubert H. Humphrey Bldg., 200 
Independence Ave., SW., Washington, 
DC, or room 132, East High Rise 
Building, 6325 Security Boulevard, 
Baltimore, Maryland. 

Due to staffing and resource 
limitations we cannot accept facsimile 
(FAX) copies of comments. 

In commenting, please refer to file 
code MB-45-NC. Comments received 
timely will be available for public 
inspection as they are received, 
beginning approximately three weeks 
after publication of this document, in 
room 309-G of the Department's offices 
at 200 Independence Ave., SW., 
Washington, DC, on Monday through 
Friday of each week from 8:30 a.m. to 5 
p.m. (phone: (202) 245-7890). 

FOR FURTHER INFORMATION CONTACT: 
Larry Reed (301) 966-0830. 
SUPPLEMENTARY INFORMATION: 
Overview 


Section 4401 of the Omnibus Budget 
Reconciliation Act of 1990 (OBRA 90), 
Public Law 101-508, enacted November 
5, 1990, added section 1927 to the Social 
Security Act (the Act) to provide that, in 
order for payment to be made under 
section 1903 of the Act for covered 
outpatient drugs, a manufacturer must 
enter into a rebate agreement with HHS 
on behalf of the States. Under this 
agreement, a manufacturer must provide 


BEST COPY AVAILABLE 





the States with quarterly rebates, in 
return for which the State will cover all 
of the manufacturer's covered outpatient 
drugs, with the exception of those drugs 
set forth in section 1927{d) of the Act. 
Rebates will be calculated in 
accordance with section 1927 (b) and (c), 
using manufacturing pricing data and 
state utilization information as defined 
in the statute. 

Under the terms of the agreement, a 
manufacturer must supply information 
concerning average manufacturer price 
(AMP) and, as appropriate, best price 
for its covered outpatient drugs to HHS 
on a quarterly basis. The definitions of 
AMP and best price, as well as other 
terms relevant to the rebate calculation, 
are set forth in the agreement. States, in 
turn, are responsible for providing to the 
manufacturer quarterly utilization data 
regarding the quantity of drugs for 
which they made Medicaid payment. 
Based on such information, rebates will 
be calculated for each calendar quarter. 
States will also provide such utilization 
data to HHS. The agreement also 
discusses dispute resolution 
mechanisms and other provisions of the 
statute concerning termination 
procedures, and the Secretary's 
authority to impose civil monetary 
penalties. 


Rebate Agreement 


The following agreement has been 
sent to manufacturers for signature as 
required by section 1927 of the Act. 


Rebate Between The 
Secretary of Health and Human Services 
(hereinafter referred to as “the 

and The Manufacturer 
Identified in Section XI of this 
Agreement (hereinafter referred to as 
“the Manufacturer”) 


The Secretary, on behalf of the 
Department of Health and Human 
Services and all States and the District 
of Columbia (except to the extent that 
they have in force an Individual State 
Agreement) which have a Medicaid 
State Plan approved under 42 U.S.C. 
section 1396a, and the Manufacturer, on 
its own behalf, for purposes of section 
4401 of the Omnibus Budget 
Reconciliation Act of 1990, Public Law 
No. 101-508, and section 1927 of the 
Social Security Act (hereinafter referred 
to as “the Act”), 42 U.S.C. 1396s, hereby 
agree to the following: 


I. Definitions 


The terms defined in this section will, 
for the purposes of this agreement, have 
the meanings specified in section 1927 of 
“= Act as interpreted and applied 

erein: 


(a) “Average Manufacturer Price 
(AMP)” means, with respect to a 
Covered Outpatient Drug of the 
Manufacturer for a calendar quarter, the 
average unit price paid to the 
Manufacturer for the drug in the States 
by wholesalers for drugs distributed to - 
the retail pharmacy class of trade 
(excluding direct sales to hospitals, 
health maintenance organizations and to 
the wholesalers where the drug is 
relabeled under that distributor's 
national drug code number). Federal 
Supply Schedule prices are not included 
in the calcluation of AMP. AMP Includes 
cash discounts allowed and all other 
prices reductions (other than rebates 
under section 1927 of the Act), which 
reduce the actual price paid. It is 
calculated as a weighted average of 
prices for all the Manufacturer's 
package sizes for each Covered 
Outpatient Drug sold by the 
Manufacturer during that quarter. 
Specifically, it is calculated as Net Sales 
divided by numbers of units sold, 
excluding free goods (i.e. drugs or any 
other items given away, but not 
contingent on any purchase 
requirements). For Bundled Sales, the 
allocation of the discount is made 
proportionately to the dollar value of the 
units of each drug sold under the 
bundled arrangement. The Average 
Manufacturer Price for a quarter must be 
adjusted by the Manufacturer if 
cumulative discounts or other 
arrangements subsequently adjust the 
prices actually realized. 

(b) “Base Consumer Price Index- 
Urban (CPI-U)” is the CPI-U for 
September, 1990. For drugs approved by 
FDA after October 1, 1990, “Base CPI-U” 
means the CPI-U for the month before 
the month in which the drug was first 
marketed. 

(c) “Base Date AMP” means the AMP 
for the 7/1/90-9/30/90 quarter for 
purposes of computing the AMP as of 
10/1/90. For drugs approved by FDA 
after October 1, 1990, “Base Date AMP” 
means the AMP for the first day of the 
first month in which the drug was 
marketed. In order to meet this 
definition, the drug must have been 
marketed on that first day. If the drug 
was not marketed on that first day, 
“Base Date” means the AMP for the first 
day of the month in which the product 
was marketed for a full month. 

{d) “Best Price” means, with respect 
to Single Source and Innovator Multiple 
Source Drugs, the lowest price at which 
the manufacturer sells the Covered 
Outpatient Drug to any purchaser in the 
United States in any pricing structure 
(including capitated payments), in the 
same quarter for which the AMP is 
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computed. Best price includes prices to 
wholesalers, retailers, nonprofit entities, 
or governmental entities within the 
States (excluding Depot Prices and 
Single Award Contract Prices of any 
agency of the Federal Government). 
Federal Supply Schedule prices are 
included in the calculation of the best 
price. 

The best prices shall be inclusive of 
cash discounts, free goods, volume 
discounts, and rebates, (other than. 
rebates under section 1927 of the Act). 

It shall be determined on a unit basis 
without regard to special packaging, 


_ labeling or identifiers on the dosage 


form or product or package, and shall 
not take into account prices that are 
Nominal in amount. For Bundled Sales, 
the allocation of the discount is made 
proportionately to the dollar value of the 
units of each drug sold under the 
bundled arrangement. The best price for 
a quarter shall be adjusted by the 
Manufacturer if cumulative discounts, 
rebates or other arrangements 
subsequently adjust the prices actually 
realized. 

(e) “Bundled Sale” refers to the 
packaging of drugs of different types 
where the condition of rebate or 
discount is that more than one drug type 
is purchased, or where the resulting 
discount or rebate is greater than that 
which would have been received had 
the drug products been purchased 
separately. 

(f) “Consumer Price Index-Urban 
(CPI-U)” means the index of consumer 
prices developed and updated by the 
U.S. Department of Commerce. As 
referenced in section 1927(c) of the Act, 
it is the CPI for all urban consumers 
(U.S. Average) and, except for the base 
CPI-U, it shall be the index for the 
month before the beginning of the 
calender quarter for which the rebate is 
made. ; 

(g) “Covered Outpatient Drug” will 
have the meaning as set forth in section 
1927 {k)(2), (k)(3) and (k){4) of the Act, 
and with respect to the Manufacturer 
includes all such drug products meeting 
this definition. For purposes of coverage 
under this agreement, all of those | 
Covered Outpatient Drugs are identified 
by the Manufacturer's labeler code. 
segment of the NDC number. Certain 
Covered Outpatient Drugs, such as 
specified by section 1927(d) (1)-(3) of the 
Act, may be restricted or excluded from 
Medicaid payment at State option but 
shall be included by the Manufacturer 
for purposes of this agreement. 

(h) “Depot Price” means the price(s) 
available to any depot of the federal 
government, for purchase of drugs frum 
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the Manufacturer through the depot 


system of 

(i) “Health Care Financing 
Administration (HCFA)” means the 
agency of the Department of Health and 
Human Services having the delegated 
authority to operate the Medicaid 
Program. 

(j) “Individual State Agreement” 
means an agreement between a State 
and a Manufacturer authorized or 
approved by HCFA as meeting the 
requirements specified in section 1927 
(a)(1) or (a)(4) of the Act. Amendments 
or other changes to agreements under 
1927(a}(4)} shall not be included in this 
definition unless specifically accepted 
by HCFA. 

An existing agreement that met these 
requiremens as of the date of enactment 
of Public Law No. 101-508 (November 5, 
1990), can be modified to give a greater 
rebate percentage. 

(k) “Innovator Multiple Source Drug” 
will have the meaning set forth in 
section 1927(k}(7)(A)fii) of the Act and 
shall include all Covered Outpatient 
Drugs approved under a New Drug 
Application (NDA), Product License 
Approval (PLA), Establishment License 
Approval (ELA) or Antibiotic Drug 
Approval (ADA). A Covered Outpatient 
Drug marketed by a cross-licensed 
producer or distributor under the 
approved NDA shall be included as an 
innovator multiple source drug when the 
drug product meets this definition. 

(1) “Manufacturer” will have the 
meaning set forth in section 1927(k){5) of 
the Act except, for purposes of this 
agreement, it shall also mean the entity 
holding legal title to or possession of the 
NDC number for the Covered Outpatient 
Drug. 

(m) “Marketed” means that a drug 
was first solid by a manufacturer in the 
States after FDA approval. 

(n) “Medicaid Utilization Information” 
means the information on the total 
number of units of each dosage form and 
strength of the Manufacturer's Covered 
Outpaient Drugs reimbursed during a 
quarter under a Medicaid State Plan. 
This information is based on claims paid 
by the State Medicaid Agency during a 
calendar quarter and not drugs that 
were dispensed during a calendar 
quarter (except it shall not include drugs 
dispensed prior to January 1, 1991). The 
Medicair Utilization Information to be 
supplied includes: (1) NDC number; (2) 
Product name; (3) Units paid for during 
the quarter by NDC number; (4) Total 
number of prescriptions paid for during 
the quarter by NDC number; and (5) 
Total amount paid during the quarter by 
NDC number. A State may, at its option, 
compute the total rebate anticipated, 
based on its own records, but it shall 


remain the responsibility of the 
manufacturer to correctly calculate the 
rebate amount based on its correct 
determination of AMP and, where 
applicable, Best Price. 

(o) “National Drug Code (NDC)” is the 
identifying drug number maintained by 
the Food and Drug Administration 
(FDA). For the purposes of this 
agreement the complete 11 digit NDC 
number will be used including labeler 
code (which is assigned by the FDA and 
identifies the establishment), product 
code (which identifies the specific 
product or formulation), and package 
size code. For the purposes of making 
Rebate Payments, Manufacturers must 
accept the NDC number without 
package size code from States that do 
not maintain their records by complete 
NDC number. 

(p) “Net Sales” means quarterly gross 
sales revenue less cash discounts 
allowed and all other price reductions 
(other than rebates under section 1927 of 
the Act} which reduce the actual price 
paid; and as further defined under the 
definition of AMP. 

(q) “New Drug” means a Covered 
Outpatient Drug approved as a new drug 
under section 201{p) of the Federal Food, 
Drug, and Cosmetic Act. 

(r) “New Drug Coverage” begins with 
the date of FDA approval of the NDA, 
PLA, ELA or ADA, for a period of six 
months from that date, with the 
exception of drugs not under the rebate 
agreement or classes of drugs States 
elect to exclude. 

(s) “Nominal Price”, for purposes of 
excluding prices from the Best Price 
calculation, means any price less than 
10% of the AMP in the same quarter for 
which the AMP is computed. 

(t) “Noninnovator Multiple Source 
Drug” shall have the meaning as set 
forth in section 1927(k){7)(A}fiii) of the 
Act. It also includes Covered Outpatient 
Drugs epproved under an ANDA or 
AADA. 


(u) “Quarter” means calendar quarter 
unless otherwise specified. 

(v) “Rebate Payment” means, with 
respect to the Manufacturer’s Covered 
Outpatient Drugs, the quarterly payment 
by the Manufacturer to the State 
Medicaid Agency, calculated in 
accordance with section 1927 of the Act 
and the provisions of this agreement. 
The terms “Base CPI-U” and “Base Date 
AMP” will be applicable to the 
calculations under 1927(c). 

(w} “Secretary” means the Secretary 
of the United States Department of 
Health and Human Services, or any 
successor thereto, or any officer or 
employee of the Department of Health 
and Human Services or successor 
agency to whom the authority to 


implement this agreement has been 
delegated. 

(x) “Single-Award Contract” means a 
contract between the Federal 
Government and a Manufacturer 
resulting in a single supplier for a 
Covered Outpatient Drug within a class 
of drugs. The Federal Supply Schedule is 
not included in this definition as a 
single-award contract. 

(y) “Single-Award Contract Price” 
means a price established under a 
Single-Award Contract. 

(z) “Single Source Drug” will have the 
meaning set forth in section 
1927(k}(7){A)f{iv} of the Act. It also 
includes a Covered Outpatient Drug 
approved under a PLA, ELA or ABA. 

(aa) “States” means the 50 states and 
the District of Columbia. 

(bb) “State Medicaid Agency” means 
the agency designated by a State under 
section 1902{a)(5) of the Act to 
administer or supervise the 
administration of the Medicaid program. 

(cc) “Unit” means drug unit in the 
lowest identifiable amount (e.g. tablet or 
capsule for solid dosage forms, suiililiter 
for liquid forms, gram for ointments or 
creams). The Manufacturer will specify 
the unit associated with each Covered 
Outpatient Drug, as part of the 
submission of data, in accordance with 
the Secretary’s instructions provided 
pursuant to appendix A. 

(dd) “Unit Rebate Amount” means the 
unit amount computed by the Health 
Care Financing Administration to which 
the Medicaid utilization information 
may be applied by States in invoicing 
the Manufacturer for the rebate payment 
due. 

(ee) “Wholesaler” means any entity 
{including a pharmacy or chain of 
pharmacies) to which the manufacturer 
sells the Covered Outpatient Drug, but 
that does not relabel or repackage the 
Covered Outpatient Drug. 


II. Manufacturer's Responsibilities 


In order for the Secretary to authoriz. 
that a State receive payment for the 
Manufacturer's drugs under title XIX of 
the Act, 42. U.S.C. section 1396 et seq., 
the Manufacturer agrees to the 
following: 

(a} To calculate and, except as 
provided under section V(b) of this 
agreement, to make a Rebate Payment 
to each State Medicaid Agency for the 
Manufacturer's Covered Outpatient 
Drugs paid for by the State Medicaid 
Agency during a quarter. 

A separate listing of all Covered 
Outpatient Drugs and other information, 
in accordance with HCFA’s 
specifications pursuant to appendix A, 
must be submitted within 30 calendar 
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days of entering into this agreement and 
be updated quarterly. The 
Manufacturer's quarterly report is to 
include all new NDC numbers and 
continue to list those NDC numbers for 
drugs no longer marketed. 

(b) Except as provided under V(b), to 
make such rebate payments for each 
calendar quarter within 30 days after 
receiving from the State the Medicaid 
Utilization Information defined in this 
agreement. Although a specific amount 
of information has been defined in I(n) 
of this agreement, the Manufacturer is 
responsible for timely payment of the 
rebate within 30 days of receiving, at a 
minimum, information on the number of 
units paid, by NDC number. 

(c) To comply with the conditions of 
42 U.S.C. section 1396s, changes thereto 
and implementing regulations as the 
Secretary deems necessary and 
specifies by actual prior notice to the 
manufacturer. 

(d) That rebate agreements between 
the Secretary and the Manufacturer 
entered into before March 1, 1991 are 
retroactive to January 1, 1991. Rebate 
agreements entered into on or after 
March 1, 1991 shall be effective the first 
day of the calendar quarter that begins 
more than 60 days after the date the 
agreement is entered into. 

(e) To report to the Secretary, in 
accordance with specifications pursuant 
to appendix A, that information on the 
Average Manufacturer Price and, in the 
case of Single Source and Innovator 
Multiple Source Drugs, the 
Manufacturer's Best Price for all 
Covered Outpatient Drugs. The 
Manufacturer agrees to provide such 
information within 30 days of the last 
day of each quarter beginning with (1) 
the January 1, 1991-March 31, 1991 
quarter or (2) the quarter in which any 
subsequent effective date of this 
agreement lies. Other information in 
appendix A shall also be required 
within 30 days of the last day of the 
' quarter. Adjustments to AMP or Best 
Price for prior quarters shall also be 
reported on this quarterly basis. 

(f) In the case of Single Source and 
Innovator Multiple Source drugs, to 
report to the Secretary, in a manner 
prescribed by the Secretary, the 
information in appendix A on the Base 
Date AMP. The Manufacturer agrees to 
provide such information within 30 days 
of the date of signing this agreement. 

(g) To directly notify the States of a 
New Drug’s Coverage. 

(h) To continue to make a Rebate 
Payment on all of its Covered 
Outpatient Drugs for as long as an 
agreement with the Secretary is in force 
and State Medicaid Utilization 
Information reports that payment was 


made for that drug, regardless of 
whether the Manufacturer continues to 
market that drug. If there are no sales by 
the Manufacturer during a quarter, the 
AMP and Best Price last reported 
continue to be used in calculating 
rebates. 

(i) To keep records (written or 
electronic) of the data and any other 
material from which the calculations of 
AMP and Best Price were derived. In the 
absence of specific guidance in section 
1927 of the Act, Federal regulations and 
the terms of this agreement, the 
Manufacturer may make reasonable 
assumptions in its calculations of AMP 
and Best Price, consistent with the 
intent of section 1927 of the Act, Federal 
regulations and the terms of this 
agreement. A record (written or 
electronic) outlining these assumptions 
must also be maintained. 


Ill. Secretary’s Responsibilities 


(a) The Secretary will use his best 
efforts to ensure that the State agency 
will report to the Manufacturer, within 
60 days of the last day of each quarter, 
and in a manner prescribed by the 
Secretary, Medicaid Utilization 
Information paid for during the quarter. 

(b) The Secretary may survey those 
Manufacturers and Wholesalers that 
directly distribute their covered 
outpatient drugs to verify manufacturer 
prices and may impose civil monetary 
penalties as provided in section 
1927(b)(3)(B) of the Act and IV of this 
agreement. 

(c) The Secretary may audit 
Manufacturer calculations of AMP and 
Best Price. 


IV. Penalty Provisions 


(a) The Secretary may impose a civil 
monetary penalty under II(b), up to 
$100,000 for each item, on a wholesaler, 
manufacturer, or direct seller of a 
Covered Outpatient Drug, if a 
wholesaler, manufacturer or direct seller 
of a Covered Outpatient Drug refuses a 
request for information about charges or 
prices by the Secretary in connection 
with a survey or knowingly provides 
false information. The provisions of 
section 1128A of the Act (other than 
subsection (a) (with respect to amounts 
of penalties or additional assessments) 
and (b)) shall apply as set forth in 
section 1927(b)(3)(B). 

The Secretary may impose a civil 
monetary penalty, in an amount not to 
exceed $100,000, for each item of false 
information as set forth in 
1927(b}(3}(C) (ii). 

(c) The Secretary may impose a civil 
monetary penalty for failure to provide 
timely information on AMP, Best Price 
or Base Date AMP. The amount of the 


Federal Register / Vol. 56, No. 35 / Thursday, February 21, 1991 / Notices 


penalty shall be increased by $10,000 for 
each day in which such information has 
not been provided, as set forth in 
1927(b)(3)(C)(i). 


V. Dispute Resolution—Medicaid 
Utilization Information 


(a) In the event that in any quarter a 
discrepancy in Medicaid Utilization 
Information is discovered by the 
Manufacturer, which the Manufacturer 
and the State in good faith are unable to 
resolve, the Manufacturer will provide 
written notice of the discrepancy, by 
NDC number, to the State Medicaid 
Agency prior to the due date in II(b). 

(b) If the Manufacturer in good faith 
believes the State Medicaid Agency's 
Medicaid Utilization Information is 
erroneous, the Manufacturer shall pay 
the State Medicaid Agency that portion 
of the rebate amount claimed which is 
not disputed within the required due 
date in II(b). The balance due, if any, 
plus a reasonable rate of interest as set 
forth in section 1903(d)(5) of the Act, 
will be paid or credited by the — 
Manufacturer or the State by the due 
date of the next quarterly payment in 
II(b) after resolution of the dispute. 

(c) The State and the Manufacturer 
will use their best efforts to resolve the 
discrepancy within 60 days of receipt of 
such notification. In the event that the 
State and the Manufacturer are not able 
to resolve a discrepancy within 60 days, 
HCFA shall require the State to make 
available to the Manufacturer the State 
hearing mechanism available under the 
Medicaid Program (42 Code of Federal 
Regulations § 447.253(c)). 

(d) Nothing in this section shall 
preclude the right of the Manufacturer to 
audit the Medicaid Utilization 
Information reported (or required to be 
reported) by the State. The Secretary 
shall encourage the Manufacturer and 
the State to develop mutually beneficial 
audit procedures. 

(e) Adjustments to Rebate Payments 
shall be made if information indicates 
that either Medicaid Utilization 
Information, AMP or Best Price were 
greater or less than the amount 
previously specified. 

(f) The State hearing mechanism is not 
binding on the Secretary for purposes of 
his authority to implement the civil 
money penalty provisions of the statute 
or this agreement. 


VI. Dispute Resolution—Frescription 
Drugs Access and State Systems Issues 


(a) A State’s failure to comply with 
the drug access requirements of section 
1927 of the Act shall be cause for the 
Manufacturer to notify HCFA and for 
HCFA to initiate compliance action 
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against the State under section 1904 of 
the Act. A request for compliance action 
may also occur when the Manufacturer 
shows a pattern or history of inaccuracy 
in Medicaid Utilization Information. 

(b) Such compliance action by HCFA 
will not relieve the Manufacturer from 
its obligation of making the Rebate 
Payment as provided in section 1927 of 
the Act and this agreement. 


VII. Confidentiality Provisions 


(a) Pursuant to section 1927{b)(3){D) of 
the Act and this agreement, information 
disclosed by the Manufacturer in 
connection with this Agreement is 


confidential and, not withstanding other 


laws, will not be disclosed by the 
Secretary or State Medicaid Agency in a 
form which reveals the Manufacturer, or 
prices charged by the Manufacturer, 
except as necessary by the Secretary to 
carry out the provisions of section 1927 
of the Act, and to permit review under 
section 1927 of the Act by the 
Comptroller General. 

(b} The Manufacturer will hold State 
Medicaid Utilization Information 
confidential. If the Manufacturer audits 
this information or receives further 
information on such data, that 
information shall also be held 
confidential. Except where otherwise 
specified in the Act or agreement, the 
Manufacturer will observe State 
confidentiality statutes, regulations and 
other properly promulgated policy. 

(c) Notwithstanding the nonrenewal 
or termination of this Agreement for any 
reason, these confidentiality provisions 
will remain in full force and effect. 


VIII. Nonrenewal and Termination 


(a) Unless otherwise terminated by 
either party pursuant to the terms of this 
Agreement, the Agreement shall be 
effective for an initial period of one year 
beginning on the date specified in 
section Ii(d) of this agreement and shall 
be automatically renewed for additional 
successive terms of one year unless the 
Manufacturer gives written notice of 
intent not to renew the agreement at 
least 90 days before the-end of the 
current period. 

(b) The Manufacturer may terminate 
the agreement for any reason, and such 
termination shall become effective the 
later of the first day of the first calendar 
quarter beginning 60 days after the 
Manufacturer gives written notice 
requesting termination, or the ending 
date of the term of the agreement if 
‘ notice has been given in accordance 
with VII(a). 

{c) The Secretary may terminate the 
Agreement for violations of this 
agreement or other good cause upon 60 


days prior written notice to the 


Manufacturer of the existence of such 
violation or other good cause. The 
Secretary shall provide, upon request, a 
Manufacturer with a hearing concerning 
such a termination, but such hearing 
shall not delay the effective date of the 
termination. 

(d) If this rebate agreement is 
nonrenewed or terminated, the 
Manufacturer is prohibited from 
entering into another rebate agreement 
as provided in section 1927({b)(4}(C) of 
the Act until a period of one calendar 
quarter has elapsed from the effective 
date of the termination, unless the 
Secretary finds good cause for earlier 
reinstatement. 

(e) Any nonrenewal or termination 
will not affect rebates due before the 
effective date of termination. 


IX. General Provisions 


(a) Any notice required to be given 
purusant to the terms and provisions of 
this Agreement will be sent in writing. 

Notice to the Secretary will be sent to: 
Chief, Non-Institutional Payment Policy 
Branch, Office of Medicaid Policy, 
Medicaid Bureau, Post Office Box 26686, 
Baltimore, MD 21207-0486. 

Notices to HCFA concerning data 
transfer and information systems issues 
are to be sent to: Chief, Program Quality 
and Evaluation Branch, Office of 
Medicaid Management, Medicaid 
Bureau, Post Office Box 26686, 
Balitmore, MD. 21207-0486. 

The HCFA address may be updated 
upon written notice to the Manufacturer. 

Notice to the Manufacturer will be 
sent to the address as provided with this 
agreement and updated upon 
Manufacturer notification to HCFA at 
the address in this agreement. 

(b)} In the event of a transfer in 
ownership of the Manufacturer, this 
agreement is automatically assigned to 
the new owner subject to the condtions 
specified in section 1927 and this 
agreement. 

(c) Nothing in this Agreement will be 
construed to require or authorize the 
commission of any act contrary to law. 
If any provision of this Agreement is 
found to be invalid by a court of law, 
this Agreement will be construed in all 
respects as if any invalid or 
unenforceable provision were 
eliminated, and without any effect on 
any other provision. 

(d) Nothing in this Agreement shal} be 
construed as a waiver or relinquishment 
of any legal rights of the Manufacturer 
or the Secretary under the Constitution, 
the Act, other Federal laws, or State 
laws. 

(e) The rebate agreement shall be 
construed in accordance with Federal 
common law and ambiguities shall be 


interpreted in the manner which best 
effectuates the statutory scheme. 

(f) The terms “State Medicaid 
Agency” and “Manufacturer” 
incorporate any contractors which fulfill 
responsibilities pursuant to the 
agreement unless specifically provided 
for in the rebate agreement or 
specifically agreed to by an appropriate 
HCFA official. 

(g) Except for the conditions specified 
in H(c)} and [X{a), this Agreement will 
not be altered except by an amendment 
in writing signed by both parties. No 
person is authorized to alter or vary the 
terms unless the alteration appears by 
way of a written amendment, signed by 
duly appointed representatives of the 
Secretary and the Manufacturer. 

(h} In the event that a due date falls 
on a weekend or Federal holiday, the 
report or other item will be due on the 
first business day following that 
weekend or Federal holiday. 


X. Appendix 


Appendix A attached hereto is part of 
this agreement. 


XI. Signatures 


For the Secretary of Health and 
nen Services. 
'y: ee 
Title: Deputy Director, Medicaid Bureau, 
Health Care Financing Administration, 
Department of Health and Human 
Services. 
Date: 
Accepted For the Manufacturer 
I certify that I have made no alterations, 
amendments or other changes to this 
rebate agreement. 
By: 
Title: 
Name of Manufacturer: 
Manufacturer Address: 


Manufacturer Labeler Code(s): 
Date: 


Appendix A 
Medicaid Drug Rebate Data Elements Data 
Submission From Manufacturers to HCFA 


*Indicates that field is left blank for initial 
submission of baseline data. 

**Indicates that these fields are zero-filled 
for Noninnovator Multiple Source Drugs. 


DESI Drag Wii ator «.----------0--e-neeerernenee 
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Note: The Labeler Name is to be supplied 
in Enclosure B, the data systems information 


form that is to be completed and returned 
with the signed rebate agreement. 


Consideration of Comments 

Because of the requirements of. section 
192? of the Act to implement the rebate 
agreements by March 1, 1991, we will 
consider comments for future revisions 
of the agreement only. We intend to 
publish regulations to implement the 


provisions of section 4401 of OBRA 90 in 
the near future. 


Authority: Secs. WOBA\fi0} and 192) of the 
Social Security Act [42 U.S.C. 1396b{i){10) and 
sec. 4401 of Pub. L. 101-508). 


(Catalog of Federal Domestic Assistance 
Program No. 93.778, Medical Assistance 


Dated: February 14, 1991. 
Gail R. Wilensky, 
Administrator, Health Care Financing 
Administration. 
FR Doc. 91-4108 Filed 2-19-91; 9:28 am) 


BILLING CODE 4120-01-M 


Public Heaith Service 


Heaith Resources and Services 
Administration; Delegation of 
Authority 

Notice is hereby given that in 
furtherance of the delegation to the 
Administrator, Health Resources and 
Services Administration (HRSA), on 
April 11, 1988, by the Assistant 
Secretary for Health, the Administrator, 
HRSA, delegated a)) the authorities 
under part D, subparts I and III of title 
TU of the Public Health Services (PHS) 
Act, as amended, pertaining to the 
National Health Service Corps, 
excluding the authorities delegated to 
PHS Regional Health Administrators, as 
indicated below: 

(1) To the Director, Bureau of Health 
Care Delivery and Assistance (BHCDA), 
with authority to redelegate, all of the 
authorities under part D, subparts II and 
Ill of title III of the PHS Act, as 
amended, pertaining to the National 
Health Service Corps, excluding those 
delegated to the PHS Regional Health 


Administrators and the authorities to 
the Director, Office of Rural Health 
Policy (ORHP}, 

(2) To the Director, Office of Rural 
Health Policy, without authority to 
redelegate, a)) of the authorities under 
section 338], subpart III, part D, of the 
PHS Act, as amended. 

The September 19, 1988, delegation to 
the Director, BHCDA, was superseded. 
Provision was made for a)) delegations 
and redelegations made to officials 


within HRSA and the PHS Regions to 
continue in effect provided they were 
consistent with the delegation. 


The above delegation was effective on 
February 13, 1991. 


Dated: February 13, 1991. 
Robert G. Harmon, 
Administrator. 
[FR Doc. 91-4044 Filed 2-20-91; 8:45 am] 
BILLING CODE 4160-15-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Public and indian Housing 


[Docket No. N-91-3214] 


Submission of Proposed Intormation 
Collection to OMB 


AGENCY: Office of the Assistant 
Secretary for Public and Indian Housing, 


HUD. 


ACTION: Notice. 


SUMMARY: The proposed information 
collection requirement described below 
has heen submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 
ADDRESS: Interested persons are invited 
to submit comments regarding this 
proposal. Comments should refer to the 
proposal by name and should be sent to: 
Wendy Sherwin, OMB Desk Officer, 
Office of Management and Budget, 
New Executive Office Building, 
Washington, DC 20503 
Joan Campion, Rules Docket Clerk, 
Department of HUD, 451 7th Street 
SW., room 10276, Washington, DC 
20410 
FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street 
Southwest, Washington, DC 20410, 
telephone (202) 708-2087. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 


submitted to OMB may be obtained 
from Mr. Cristy. 


SUPPLEMENTARY INFORMATION: This 
Notice informs the public that the 
Department of Housing and Urban 
Development has submitted to OMB, for 
expedited processing, an information 
collection package with respect to a 
Notice of Fund Availability (NOFA) for 
the Public Housing Resident 
Management Program. It is also 
requested that OMB complete its review 
within 19 working days. 

The funds for this technical assistance 
were appropriated by the Housing and 
Community Development of 1987 (Pub. 
L. 100-42, approved February 5, 1988). 

HUD intends to provide $5 million 
under this NOFA to resident councils/ 
resident management corporations, 
Indian Resident Organizations and 
Indian Housing Authorities, for the 
development of resident management 
entities, including the formation of such 
entities, the development of the 
management capability of newly formed 
or existing entities, the identification of 
the socia) support needs of residents of 
public housing projects, and the securing 
of such support. 

The NOFA describes: (1) The nature 
and scope of eligible and technical 
assistance activities; (2) the application 
process and the factors that HUD will 
use in evaluating all applications; and 
(3) the selection and approval 
procedures. 

The Department has submitted the 


proposal for the collection of 


information, as described below, to 


. OMB for review, as required by the 


Paperwork Reduction Act (44 U.S.C. 
chapter 35); 

(1) The title of the information 
collection proposal; 

(2) The office of the agency to collect 
the information; 

(3) The description of the need for the 
information and its proposed use; . 

(4) The agency form number, if 
applicable; 

(5) What members of the public will 
be affected by the proposal; 5 

(6) How frequently information 
submission wil] be required; 

(7) An estimate of the total number of 
hours needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; 

(8) Whether the proposal is new or an 
extension, reinstatement, or revision of 
an information collection requirement; 
and 

(9) The names and telephone numbers 
of an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 
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Authority: Section 3507 of the Paperwork 


Development Act, 42 U.S.C. 3535{d). 
Dated: February 11, 1991. 


Joseph G. Schiff, 


Assistant Secretary for Public Housing. 


Submission of Proposed information 


Collection to OMB 


Proposa): Notice ot Funding 
Availability for 1991—Public Housing 


Resident Management Program 


Application GEv@lOnene nt ccercessssssnerassrnseneenssnnennsnnens ti 


Total estimated burden hours: 2,400. 
Status; Extension. 


Contact: Patricia Arnaudo, HUD {202) 


708-3611, Wendy Sherwin, OMB, (202} 


395-6880. 


Date: February 11, 1991. 


Supporting Statement for Information 
Gollection 


1. Justification 

This information collection is required 
in connection with the issuance of a 
Notice of Funds Availability (NOFA} 
which announces the availability of $5 
million for the Public Housing Resident 
Management Program for Fiscal Year 
1991. The Program wil) provide technica) 
assistance funding to promote 
“formation and development of resident 
management entities”. The items in the 
NOFA that impose information 
collection requirements are as follows: 
—Paragraphs 7 and 8 (entirety)— 

Application Development and 


Submission requires Resident 


ys (RCs)/Resident Management 


orations (RMCs) to submit an 
a cation if they are interested in 


being considered for funding 


opportunities 


15. The collection of this information 
will not be published for statistical use. 


Exhibit 


Excerpts from the pending Resident 
Management NOFA are set below, so 
that the public may be informed of the 


Office: Office of resident Initiatives 

Description of the need for the 
information and its proposed use: This 
new information collection is required in 
connection with the issuance of a Notice 
of Fund Availability which announces 
the availability of $5 million for the 
Public Housing Resident Management 
Program for Fiscal] Year 1991. The 
Program will provide technica) 
assistance funding to promote 


“formation and development of resident 


management entities,” 


Number of 
respondents 


mannovaasorsaneoaasonananeveneneananeeananennanenenae 1N 


RCs/RMCs who are interested in 
participating in the program will use an 
application kit—Request for Grant 
Application (RFGA] to apply for 
funding, The RFGA has been approved 
by OMB under control number 2535— 
0084, expiration date March 31, 1992. 

A copy of the information co)ections 
to be included in the proposed NOFA is 
attached. 

2. The information provided by the 
applicants will be reviewed and 


evaluated against the selection criteria 
contained in the NOFA for possible 


funding. The applicants will be notified 
of their selection/rejection. The 
information is necessary so that the 
applicants can apply and compete for 
funding opportunities. 

3. We have not considered the use of 
improved technology since there is no 
other way to obtain the information 
except directly from the resident groups. 

4. There will be no duplication of 
information. 

5. There is no similar information 
already available which could be used 
or modified for this purpose. 

6. We attempted to minimize the 
burden on the resident groups by using 
the RFGA application kit for application 


nature of the information collections 
that will be involved in the program. 

7. Application Development and 
Submission. An RC/RMC shall prepare 
and submit the application(s) directly to 
HUD. 

a. Preparation. The application must 
contain the following information: 


Form number: None. 
Respondents: Non-Profit 


Organizations. 


Frequency of submission: One Time 
Only 
Reporting burden: 


purposes which includes all of the 
necessary documents for application 
purposes and contains detailed 
instructions for completing the 
information. 

7. The information will be collected on 
a one-time basis. 


8. There are no special circumstances 
that require the collection to be 


conducted in a manner which is 
inconsistent with the guidelines in 5 CFR 
1320.6. 

9. There has been no outside 
consultation on this information 
collection 

10. No assurances of confidentiality is 
provided. 

11. No sensitive questions are asked. 

12, We do not estimate that there will 
be any additional cost to the Federal 
Government. The applications will be 
reviewed in accordance with HUD's 
existing review and monitoring 
requirements. Annual cost to the 
respondent is estimated to be minimal 
since the application submission may be 
prepared by the resident groups. 

13. We estimate that the information 
requirements of the proposed NOFA will 
have the following reporting burdens. 


(i) Name and address of the RC/RMC. 
Name and title of the members of the 
RC/RMC and date of the last election. A 
copy of the RC’s/RMC’s/IRO’s 
organizational documents, i.e., charter, 
articles of incorporation (if 
incorporated), and by-laws. Name and 
phone number of contact person (in the 





event further information or clarification 
is needed during the application review 
process). 

(ii) Name, address and phone number 
of the Public Housing Agency (PHA) 
responsible for the project(s) to which 
inquiries may be addressed concerning 
the application. 

(iii) A narrative statement of the 
proposed activities, addressing the 
following issues: 

(A) A discussion of the need for the 
project(s) and overall objectives for 
resident management, and how the 
proposed activities will meet the needs 
of the RC/RMC. 

(B) Amount of funds requested, and an 
explanation of how the funds will be 
used, if approved, to determine 
feasibility of resident management and 
to promote the formation and 
development or implementation and 
operation of resident management 
entities. Timeframes for completion of 
proposed activities must be included. 

(C) A discussion of the experience of 
the RC/RMC/IRO and/or individual 
board members in community activities 
and actions taken in meeting the needs 
of the project residents. 

(D).A description of the project 
financial accounting procedures that are 
available to ensure funds are properly 
spent, or plans to develop such 
procedures. 

(E) An explanation of hew the 
proposed activities will enhance the 
management effectiveness or the scope © 
of functions managed by an RMC, if 
applicable, along with a description of 
staffing plans. 

(F) A description of other funding 
sources the RC/RMC has received for 
activities related to resident 
management, and, if appropriate, how 
will funding being requested 
complement ongoing activities. 

(G) A discussion of the extent to 
which the State/local government, PHA, 
community organizations, and the 
private sector support the activities 
outlined in the proposal, including 
support with respect to financial 
resources, technical assistance, and 
other support. 

(H) A description of the extent to 
which the residents of a project support 
the proposed activities. 

(I) A discussion of how the proposal 
specifically meets the factors listed in 
section 8 of this Notice. 

(iv) The name of the project(s) for 
which the funds are proposed to be 
used, the number of units, a brief 
description of the project occupancy 
type (family or elderly), the number of 
buildings, housing type (high-rise, low- 


rise, walk-up, etc), and the physical 
condition of the project (interior/ 
exterior). 

(v) A budget with supporting 
justification and documentation. 

(vi) The application must be signed by 
an individual who is authorized to act 
for the RC/RMC and must include a 
resolution from the RC/RMC stating that 
it agrees to comply with the terms and 
conditions established under this 
program and under 24.CFR part-964. 

(vii) Assurances that the RMC/RC 
will comply with all applicable Federal 
laws, Executive Orders, regulations, and 
policies governing this program. 

In addition to the above information, a 
RC/RMC/IRO is encouraged to obtain a 
letter of support from the PHA/IHA 
indicating to what extent it supports the 
proposed activities. Also, an applicant 
may receive the meximum point value 
under evaluation factor (e) in paragraph 
8 where there is evidence of a strong 
partnership between the RC/RMC and 
PHA, and a commitment by the PHA to 
provide technical assistance, on-the-job 
training or in-kind services to the 
resident organization. Also, an RC/RMC 
is encouraged to include an indication of 
support by project residents (e.g., RC/ 
RMC/IRO Board resolution, copies of 
minutes, letters, petition etc.), the 
neighboring community, local public or 
private organizations, including State 
and local government entities 
responsible for activities relating to 
resident management or economic 
development initiatives, and evidence of 
the extent of support committed to the 
program. HUD will give the maximum 
point value under evaluation factor (d) 
in paragraph 8 to applicants who obtain 
commitments of support from such 
organizations, e.g., financial assistance, 
technical assistance, or other tangible 
support. Copies of letters of support or 
other evidence of such support should 
be included with the application. 

b. Submission. The Request for Grant 
Application (RFGA) must be submitted 
in an original plus one copy to HUD 
Headquarters, Office of Resident 
Initiatives, Room 4112, 451 7th Street 
SW., Washington, DC 20410. The RFGA 
will contain the deadline for receipt of 
the Grant Application. The RFGA must 
be physically received by HUD at the 
above address by the date and time 
specified in the RFGA in order to be 
considered timely. Additionally, one 
copy of the RFGA should be submitted 
to the appropriate HUD Regional and 
Field Offices. Attachment “A” contains 
a listing of HUD Regional and Field 
Offices. For purposes of determining 
timely receipt of the RFGA, the original 
submitted to HUD Headquarters shall 
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govern. Hand-delivered RFGA(s) must 
be in HUD Headquarters by the 
deadline specified in the RFGA or will 
not be considered. RFGAs mailed via 
registered, certified or Post Office 
Express Mail must be physically 
received in HUD by the due date and 
time specified in the RFGA. RFGAs 
delivered by private courier services 
such as Federal Express, DHL, 
Purolator, etc., will be considered hand- 
delivered and must be in the 
Headquarters Office by the date and 
time specified in the RFGA. HUD will 
date-stamp incoming RFGAs to 
evidence (timely or late) receipt, and 
upon request, provide an 
acknowledgement of receipt. Facsimile 
and telegraphic applications are not 
authorized and shall not be considered. 
(RFGA is approved by the Office of 
Management and Budget under control 
number 2535-0084 expiring 3/31/92.) 

_8. Evaluation Factors. Each of the 
following rating factors will be 
considered by HUD in evaluating an 
application for funding: (An applicant 
can receive up to 105 points.) 

(a) The probable effectiveness of the 
proposal in meeting the needs of the 
RC/RMC and accomplishing its overall 
objectives for resident management. (0- 
30 points} 

(b) The amount of experience in 
community organization and the success 
of the RC/RMC in promoting tenant 
participation in meeting the social 
services and other needs of the project 
residents. In the case of newly formed 
organizations, the experience and 
success of individual Board members 
will be evaluated. (0-30 points) 


(c ) Evidence of support by residents 
of the project(s) for the activities being 
proposed (e.g., RC or RMC Board 
resolution). (0-15 points) 

(d) Evidence that the RC/RMC has the 
support of the State/local/county . 
government, community organizations, 
and private sector groups. (0-10 points) 

(e} Evidence that the RC/RMC has a 
strong partnership with the PHA and 
obtained a commitment to provide 
technical assistance, on-the job-training 
or in-kind services to the resident 
organization. (0-5 points} 

(f} Capability of handling financial 
resources (demonstrated through 
previous experience, adequate financial 
control procedures, etc.) or an 
explanation of how such capability will 
be obtained. (0-10 points) 

Note: Applicants may receive an additional 


five (5} points if the following criterion are 
met: 
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(a) Applicants submitted jointly by 
RCs/RMCs under the same PHA 
jurisdiction or city-wide organizations 
that have similar program objectives 
and activities have transferability to 
other public housing developments. (5 
points) 

[FR Doc. 91-4082 Filed 2-20-91; 8:45 am] 
BILLING CODE 4210-01-m 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[(AK-968-4230-15), AA-67-A] 


Alaska Native Claims Selection; 
Publication 


In accordance with Departmental 
regulation 43 CFR 2650.7(d), notice is 
hereby given that a decision to issue 
conveyance under the provisions of 
section 14(a) of the Alaska Native 
Claims Settlement Act of December 18, 
1971, 43 U.S.C. 1601, 1613(a), will be 
issued to Ahina, Incorporated, 
Successor in Interest to Mentasta, 
Incorporated, for approximately 40 
acres. The lands involved are in the 
vicinity of Mentasta Lake, Alaska, 
within T. 13 N., R. 9 E., Copper River 
Meridian, Alaska. 

A notice of the decision will be 
published once a week, for four (4) 
consecutive weeks, in the “Anchorage 
Daily News.” Copies of the decision 
may be obtained by contacting the 
Alaska State Office of the Bureau of 
Land Management, 222 West Seventh 
Avenue, # 13, Anchorage, Alaska 99513- 
7599 ((907) 271-5960). 

Any party claiming a property interest 
which is adversely affected by the 
decision, an agency of the Federal 
government or regional corporation, 
shall have until March 25, 1991, to file an 
appeal. However, parties receiving 
service by certified mail shall have 30 
days from the date of receipt to file an 
appeal. Appeals must be filed in the 
Bureau of Land Management at the 
address identified above, where the 
requirements for filing an appeal may be 
obtained. Parties who do not file an 
appeal in accordance with the 
requirements of 43 CFR part 4, subpart 
E, shall be deemed to have waived their 
rights. 

Ramona Chinn, 

Chief, Branch of Cook Inlet and Ahtna 
Adjudication. 

[FR Doc. 91-4015 Filed 2-20-91; 8:45 am] 
BILLING CODE 4310-JA-M 


Bureau of Land Management 
[CO-070-4320-12-241A] 


Grand Junction District Grazing 
Advisory Board Meeting 

AGENCY: Bureau of Land Management, 
Department of the Interior. 


ACTION: Notice of meeting of grand 
junction district advisory board. 


SUMMARY: Notice is hereby given that 


meeting of the Grand Junction District 
Grazing Advisory Board will be held on 
Thursday March 14, 1991. The meeting ~ 
will convene in the third floor 
conference room at the Bureau of Land 
Management Office, 764 Horizon Drive, 
Grand Junction, Colorado at 9 a.m. 
SUPPLEMENTARY INFORMATION: The 
agenda for the meeting will include: (1) 
Introductions; (2) Minutes of the 
previous meeting; (3) Colorado Range 
Update; (4) Holistic Resource 
Management; (5) Riparian Management; 
(6) Glenwood Springs Resource Area 
Range Update; (7) Grand Junction 
Resource Area Range Update; (8) Range 
Betterment Fund project proposals; (9) 
Advisory Board project proposals; (10) 
Public presentations; and (11) 
Arrangements for the next meeting. 

The meeting is open to the public. 
Interested persons may make oral 
statements to the Board between 3 and 
3:30 p.m. or file written statements for 
the Board's consideration. Anyone 


’ visiting to make an oral statement must 


notify the District Manager, Bureau of 
Land Management, 764 Horizon Drive, 
Grand Junction, Colorado 81506 by 
March 13, 1991. Depending on the 
number of persons wishing to make oral 
statements, a per person time limit may 
be established by the District Manager. 

Minutes of the Board Meeting will be 
maintained in the District Office and be 
available for public inspection and 
reproduction (during regular business 
hours) after thirty (30) days following 
the meeting. 

Further information on the meeting 
may be obtained at the above address, 
or by calling (303) 243-6552. 

Richard Arcand, 

Acting District Manager. 

[FR Doc. 91-4059 Filed 2-20-91; 8:45 am] 
BILLING CODE 4310-84-M 


[AK-919-01-4830-02-ADVB] 


Northern Alaska Advisory Council 


The Northern Alaska Advisory 
Council will hold a public meeting 
March 21, 1991, at BLM’s Fairbanks 
Office Building, 1150 University Avenue, 
Fairbanks, Alaska. The meeting will 


7057 


begin at 8:30 a.m., public comment will 
be taken from 2 to 3 p.m., and the 
meeting will end at 5 p.m. 

Topics of discussion will be (1) 
Activities in the Utility Corridor and the 
National Petroleum Reserve in Alaska, 
(2) BLM Plans for Project '92, the Alaska 
Highway Celebration, and (3) Public 
Outreach Programs for BLM in Northern 
Alaska. 

For information, contact the Public 
Affairs Office, Bureau of Land 
Management, 1150 University Avenue, 
Fairbanks, Alaska 99709, telephone (907) 
474-2231. 

Dated: February 13, 1991. 

Dee Ritchie, 

Designated District Manager. 

[FR Doc. 91-4047 Filed 2-20-91; 8:45 am] 
BILLING CODE 431-JA-M 


[UT080-91-4322-02) 


Vernal District Grazing Board: 
Emergency Business Meeting 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


summary: Notice is hereby given in 
accordance with Public Law 92-463 that, 
due to continuing and impending 
drought conditions, there will be an 
emergency meeting of the Vernal 
District Grazing Advisory Board 
Thursday, March 21, 1991, commencing 
at 8 a.m. The meeting will be held at 
Western Park, 300 East 200 South, in 
Vernal, Utah. 

The agenda items will include: 
—Review of Minutes; 

—Drought Conditions and Grazing 

Adjustments; 

—Management of the White River 

Corridor; 

—Riparian Area Management; 
—Predator and Pest Control; 
—Blue Mountain Land Treatment; 
—Exchange of Use; 

—lItems from the Public. 

The meeting is open to the public. 
Interested parties wishing to participate 
or present a statement should notify the 
District Manager at the Vernal District 
BLM Office 170 South 500 East, Vernal, 
Utah, or telephone (801) 789-1362 no 
later than March 20, 1991. 

David E. Little, 

District Manager. , 

[FR Doc. 91-4228 Filed 2-20-91; 8:45 am] 
BILLING CODE 4310-DO-™ 





Bureau of Reclamation 


Operation of Glen Canyon Dam, 
Colorado River Storage Project, AZ 


AGENCY: Bureau of Reclamation 
(Interior). 

ACTION: Notice of public meeting 
cancellation. 


summMany: On January 18, 1991, 
Reclamation published a notice of public 
meetings and notice of correction for the 
above project. This notice cancels the 
previously scheduled public meetings. 
The notice stated that the cooperating 
agencies would conduct three public 
meetings to present the alternatives 
developed through the scoping process. 
The original locations and dates for the 
public meetings were listed as follows: 
February 26, 1991, 7 p.m., Hilton Hotel, 
150 West 500 South, Salt Lake City, 
Utah 
February 27, 1991, 7 p.m., Little America 
Hotel, 2515 East Butler Avenue, 
Flagstaff, Arizona 
February 28, 1991, 7 p.m., YWCA 
Leadership Development Center, 9440 
North 25th Avenue, Phoenix, Arizona 
DATES: The meetings will be 
rescheduled in the near future. 
FOR FURTHER INFORMATION CONTACT: 
Mary Ann Facer, Colorado River Studies 
Office, UC-1512, U.S. Bureau of 
Reclamation, 125 South State Street, 
P.O. Box 11568, Salt Lake City UT 84147, 
telephone: (801) 524-4099. 
Dated: February 13, 1991. 
Joe D. Hall, 
Deputy Commissioner. 
[FR Doc. 91-4046 Filed 2-20-91; 8:45 am] 
BILLING CODE 4310-00-M 


Fish and Wildlife Service 
Receipt of Applicants for Permits 


The following applicants have applied 
for permits to conduct certain activities 
with endangered species. This notice is 
provided pursuant to section 10(c) of the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531, et seq.): 
PRT-756044 
Applicant: St. Louis Zoological Park, St. 

. Missouri. 

The applicant requests a permit to 
import 36 samples, 3 of blood and 1 skin 
biopsy, from 8 captive born and 1 wild 
caught Grevy’s zebras (Equus grevyi) 
maintained at the Metropolitan Toronto 
Zoo for genetic survey purposes. 
PRT-697819 
Applicant: U.S. Fish and Wildlife Service, 

Regional Director, Region 4, Atlanta, GA. 


The applicant requests amendment to 
their current permit to include take of 
gentian pinkroot (Spigelia gentianoides) 
and to include an additional take 
activity (video photography of nesting 


and brood rearing periods) with the 


Mississippi sandhill crane (Grus 
canadensis pulla) for the purposes of 
scientific research and enhancement of 
propagation or survival of the species in 
accordance with Recovery documents or 
other Service work. 


PRT-704930 


Applicant: U.S. Fish and Wildlife Service, 
Regional Director, Region 6, Denver, CO. 


The applicant requests amendment to 
their current permit to include take of 
Dudley bluffs bladderpod (Lesquerella 
congesta), Dudley bluffs twinpod 
(Physaria obcordata), and Barneby 


ridge-cress (Lepidium barnebyanum) for . 


scientific research and the enhancement 
of propagation or survival in accordance 
with Recovery documents or other 
Service work for these species. 


PRT-676811 


Applicant: U.S. Fish and Wildlife Service, 
Regional Director, Region 2, Albuquerque, 
NM. 


The applicant requests amendment to 
their current permit to allow take of 
Sentry milk-vetch (Astragalus 
cremnophylax var. cremnophylax) for 
scientific research and enhancement of 
propagation or survival in accordance 
with Recovery documents or other 
Service work for this species. 


PRT-756111 
Applicant: Billy Sroufe, Ponca City, OK. 


The applicant requests a permit to 
purchase 4 captive hatched nene geese 
(Nesochen {=Branta) sandvicensis) 
from Rex Lamb, Carrolton, Missouri, for 
the purpose of captive propagation. 

Documents and other information 
submitted with these applications are 
available to the public during normal 
business hours (7:45 am to 4:15 pm) room 
432, 4401 N. Fairfax Dr., Arlington, VA 
22203, or by writing to the the Director, 
U.S. Office of Management Authority, 
P.O. Box 3507, Arlington, Virginia 22203- 
3507. 

Interested persons may comment on 
any of these applications within 30 days 
of the date of this publication by 
submitting written views, arguments, or 
data to the Director at the above 
address. Please refer to the appropriate 
PRT number when submitting 
comments. 
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Dated: February 15, 1991. 
Karen Willson, 
Acting Chief, Branch of Permits, U.S. Office of 
Management Authority. 
[FR Doc. 91-4106 Filed 2-20-91; 8:45 am] 
BILLING CODE 4310-55-M 


INTERNATIONAL CULTURAL AND 
TRADE CENTER COMMISSION — 


Senior Executive Service; 
Performance Review Board Members 


AGENCY: U.S. International Cultural and 
Trade Center Commission. 


ACTION: Notice of members of Senior 
Executive Service Performance Review 
Board. 


SUMMARY: Section 4314(c) of title 5, 
U.S.C. requires that each agency 
establish, in accordance with regulation 
prescribed by the Office of Personnel 
Management, one or more Performance 
Review Boards (PRB). The PRB shall 
review and evaluate the initial appraisal 
by the supervisor of a senior executive's 
performance, along with any 
recommendations to the appointing 
authority relative to the performance of 
the senior executive. Section 4314(c)(4) 
requires that notice of appointment of 
Performance Review Board members be 
published in the Federal Register. 

The following persons have been 

appointed to serve as members and 
alternate of the SES PRB for the U.S. 
International Cultural and Trade Center 
Commission: William J. Olmstead; 
Joseph Mancias, Jr.; and Lorin L. 
Goodrich from January 1, 1991 to 
January 1, 1992. 
FOR FURTHER INFORMATION CONTACT: 
Carol Price Mullis, Administrative 
Officer, U.S. International Cultural and 
Trade Center Commission, 1301 ~ 
Pennsylvania Avenue, NW., suite 200, 
Washington, DC 2004, (202) 376-3600. 

Dated: February 13, 1991. 

Caro! Price Mullis, 

Administrative Officer. ’ 
[FR Doc. 91-4020 Filed 2-20-91; 8:45 am] 
BILLING CODE 6820-08-88 


INTERNATIONAL TRADE 
COMMISSION 


[332-237] 


Production Sharing: U.S. imports 
Under Harmonized Tariff Schedule 
Subheadings 9602.00.60 and 
9802.00.80, 1987-90 


AGENCY: United States International 
Trade Commission. 
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ACTION: Continuation of investigation 
and opportunity for written statements. 


SUMMARY: The Commission's 1991 report 
on “Production Sharing: U.S. Imports 
Under Harmonized Tariff Schedule. 
Subheadings 9802.00.60 and 9802.00.80,” 
will cover imports for the period 1987-90 
and will be published in December 1991. 
The Commission annually conducts a 
study on production sharing. 


FOR FURTHER INFORMATION CONTACT: 
Hazel L. Robinson (202-252-1498), 
General Manufactures Division, Office 
of Industries, U.S. International Trade 
Commission, 500 E Street SW., 
Washington, DC 20436. 


SUPPLEMENTARY INFORMATION: 
Harmonized Tariff Schedule (HTS) 
subheading 9802.00.60 involves tariff 
treatment for metal of U.S. origin 
processed in a foreign location and 
returned to the United States for further 
processing; subheading 9802.00.80 
involves tariff treatment for imported 
goods that contain U.S.-made 
components. 

Notice of institution of the 
investigation in 1986 was published in 
the Federal Register of September 4, 
1986 (51 FR 31729). Notice of the 
Commission's 1990 report was published 
in the Federal Register of April 18, 1990 
(55 FR 14488). 


Written Submission 


No public hearing is planned. 
However, since monitoring imports 
under HTS subheadings 9802.00.60 and 
9802.00.80 is a continuing endeavor of 
the Commission, written statements 
concerning the investigation are 
welcome at any time. Commercial or 
financial information which a submitter 
desires the Commission to treat as 
confidential must be submitted on 
separate sheets of paper, each clearly 
marked “Confidential Business 
Information” at the top. All submissions 
requesting confidential treatment must 
conform with the requirements of § 201.6 
of the Commission's Rules of Practice 
and Procedure (19 CFR 201.6). All 
written submissions, except for 
confidential business information, will 
be made available for inspection by 
interested Ail submissions 
should be addressed to the Secretary, 
United States International Trade 
Commission, 500 E Street, SW., 
Washington, DC 20438. 

Hearing-impaired individuals are 
advised that information on this matter 
can be obtained by contacting our TDD 
terminal on (202) 252-1810. 


Issued: February 14, 1991. 


By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 91-4064 Filed 2-20-01; 8:45 am] 
BILLING CODE 7020-02-m 


[Investigation No. 337-TA-324] 


Certain Acid-Washed Denim Garments 
and Accessories, Including Jeans, 
Jackets, Bags and Skirts; Change of 
Commission investigative Attorneys 


Notice is hereby given that, as of this 
date, Deborah J. Kline, Esq. and Kent R. 
Stevens, Esq., of the Office of Unfair 
Import investigations are designated as 
the Commission investigative attorneys 
in the above-cited investigation instead 
of Deborah J. Kline, Esq. and John R. 
Kroeger, Esq. 

The Secretary is requested to publish 
this Notice in the Federal Register. 

Dated: February 13, 1991. 

Respectfully submitted, 

Lynn L. Levine, 

Director, Office of Unfair Import — 
Investigations. 

[FR Doc. 91-4066 Filed 2-20-01; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigations Nos. 731-TA-486 through 
494 (Preliminary)] 


Coated Groundwood Paper From 
Austria, Belgium, Finland, France, 


On the basis of the record ! developed 
in the subject investigations, the 


Commission determines,* uant to 
section 733{a) of the Tariff Act of 1930 
(19 U.S.C. 1673b{a)), that there is a 
reasonable indication that an industry in 
the United States is materially injured 
by reason of imports from Belgium, 
Finland, France, Germany, and the 
United Kingdom of coated groundwood 
paper,* provided for in subheadings 


1 The record is defined in § 207.2(h) of the 
Commission's Rules of Practice and Procedure [19 
CFR 207.2(h}). 

8 Vice Chairman Brunsdale dissenting. 

8 For purposes of these coated 
groundwood paper is paper {excluding paperboard) 
used for writing, printing, or other graphic 
coated on both sides with kaolin (Cina clay) or 
other inorganic substances, and of which more then 
10 percent by weight of the total fiber content 
consists of fibers obtained by a mechanical process. 


4810.21.00 and 4810.29.00 of the 
Harmonized Tariff Schedule of the 
United States (HTS), that are alleged to 
be sold in the United States at less than 
fair value (LTFV). 

Further, on the basis of the record * 
developed in the subject investigations, 
the Commission determines,® pursuant 
to section 733(a) of the Tariff Act of 1930 
(19 U.S.C. 1673b{a)}, that there is no 
reasonable indication that.an industry in 
the United States is materially injured or 
threatened with material injury, or that 
the establishment of an industry in the 
United States is materially retarded, by 
reason of imports from Austria, Italy, 
the Netherlands, or Sweden of coated 
groundwood paper, provided for in 
subheadings 4810.21.00 and 4810.20.00 of 
the HTS, that are alleged to be sold in 
the United States at LTFV. 


Background 


On December 28, 1990, a petition was 
filed with the Commission and the 
Department of Commerce by the 
Committee of the American Paper 
Institute to Safeguard the U.S. Coated 
Groundwood Paper Industry, New York, 
NY, and each of its individual members, 
alleging that an industry in the United 
States is materially injured and 
threatened with material injury by 
reason of LTFV imports of coated 
groundwood paper from Austria, 

ium, Finland, France, Germany, 
Italy, the Netherlands, Sweden, and the 
United Kingdom. Accordingly, effective 
December 28, 1990, the Commission 
instituted antidumping 
investigations Nos. 731-TA-486 through 
494 ). 
Notice of the institution of the 
Commission’s investigations and of a 
public conference to be held in 
connection therewith was given by 
posting copies of the notice in the Office 
of the Secretary, U.S. International 
Trade Commission, Washington, DC, 
and by publishing the notice in the 
Federal Register of January 4, 1991 (56 
FR 444). The conference was held in 
Washington, DC, on January 18, 1991, 
and all persons who requested the 
opportunity were —- to appear in 
person or by counsel 

The Commission transmitted its 
determinations in these investigations to 
the of Commerce on February 
11, 1991. The views of the Commission 
are contained in USITC publication 2359 
(February 1991), entitled “Coated 
Groundwood Paper from Austria, 
Belgium, Finland, France, Germany, 


* See footnote 1. 
5 Commissioner Lodwick dissenting with respect 
to Italy, the Netherlands, and Sweden. 





Italy, the Netherlands, Sweden, and the 
United Kingdom: Determinations of the 
Commission in Investigations Nos. 731- 
TA-486 through 494 (Preliminary) Under 
the Tariff Act of 1930, Together With the 
Information Obtained in the 
Investigations.” 


By order of the Commission. 
Issued: February 12, 1991. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 91-4069 Filed 2-20-91; 8:45 am] 
BILLING CODE 7020-02-M 


[investigation No. 731-TA-457 (Final)] 


Heavy Forged Handtools From the 
People’s Republic of China 
Determinations 

On the basis of the record ! developed 
in the subject investigation, the 
Commission determines, pursuant to 
section 735(b) of the Tariff Act of 1930 
(19 U.S.C. 1673d(b)), that industries in 
the United States are materially injured 
by reason of imports from the People’s 
Republic of China of the following heavy 
forged handtools, provided for in 
subheadings 8201.30.00, 8201.40.60, 
8205.20.60, and 8205.59.30 of the 
Harmonized Tariff Schedule of the 
United States, that have been found by 
the Department of Commerce to be sold 
in the United States at less than fair 
value (LTFV): * striking tools,* bar 
tools,* digging tools, and hewing tools.® 


1 The record is defined in § 207.2(h) of the 
Commission's Rules of Practice and Procedure (19 
CFR 207.2(h)). 

® The Department of Commerce has determined 
that imports covered within the scope of this 
investigation include: (1) Hammers and sledges with 
heads over 1.5 kg. (3.3 pounds) (hammers and 


sledges); (2) bars over 18 inches in track 
tools and wedges (bars and wedges); (3) picks and 
mattocks; and (4) axes, adzes, and similar hewing 
tools (axes and adzes). The hammers and sledges, 
picks and mattocks, and axes and adzes categories 
each include heads which may or may not be 
painted, which may or may not be finished, and 
which may or may not be imported with handles. 
Commerce specifically excluded from the scope of 
this investigation hammers and sledges with heads 
1086 03 panda wei enwee, hoes and 
rakes, and bars 18 inches and under in length. 

* The Commission also determines, pursuant to 
section 735(b)(4)(a), that critical circumstances do 
not exist such that it is necessary to impose the duty 
_ Tetroactively. 

* Acting Chairman Brunsdale and Commissioner 
Lodwick dissenting. The Commission also 
determines, pursuant to section 735(b)(4)(a), that 
critical circumstances do not exist such that it is 
necessary to impose the duty retroactively. 

* The Commission also determines, pursuant to 
section 735({b)(4)(a), that critical circumstances do 
not exist such tha’ 
retroactively. 

® Acting Chairman Brunsdale dissenting. 


that it is necessary to impose the duty 


Background 

The Commission instituted this 
investigation effective October 15, 1990, 
following a preliminary determination 
by the Department of Commerce that 
imports of heavy forged handtools from - 
People’s Republic of China were being 
sold at LTFV within the meaning of 
section 733(a) of the act (19 U.S.C. 
1673b(a)). Notice of the institution of the 
Commission's investigation and of a 
public hearing to be held in connection 
therewith was given by posting copies of 
the notice in the Office of the Secretary, 
US. International Trade Commission, 
Washington, DC, and by publishing the 
notice in the Federal Register of October 
31, 1990 (55 FR 45868). The hearing was 
held in Washington, DC, on January 3, 
1991, and all persons who requested the 
opportunity were permitted to appear in 
person or by counsel. 

The Commission transmitted its 
determination in this investigation to the 
Secretary of Commerce on February 11, 
1991. The views of the Commission are 
contained in USITC Publication 2357 
(February 1991), entitled “Heavy Forged 
Handtools from the People’s Republic of 
China: Determination of the Commission 
in Investigation No. 731-TA-457 (Final) 
Under the Tariff Act of 1930, Together 
With the Information Obtained in the 
Investigation.” 

By Order of the Commission. 

Issued: February 12, 1991. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 91-4070 Filed 2-20-91; 8:45 am] 
BILLING CODE 7020-02-M 


[investigation No. 337-TA-316] 


Certain Power Transmission Chains, 
Chain Assemblies, Components 
Thereof, and Products Containing the 
Same: Commission Decision not to 
Review an Initial Determination 
Terminating the Investigation on the 
Basis of a Settlement Agreement 


AGENCY: U.S. International Trade 


Commission. 
ACTION: Notice. 


SUMMARY: Notice is hereby given that 
the U.S. International Trade 
Commission has determined not to 
review an initial determination (ID) 
issued by the presiding administrative 
law judge (ALJ) in the above-captioned 
investigation terminating the 
investigation on the basis of a 
settlement agreement based on an asset 
sale agreement between complainant 
Borg-Warner Automotive Co., Inc. and 


respondent Tesma International, Inc. 
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FOR FURTHER INFORMATION CONTACT: 
George Thompson, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, telephone 202-252- 
1090. 


SUPPLEMENTARY INFORMATION: On 
December 4, 1990, all of the 
complainants and respondents in the 
investigation filed a joint motion to 
terminate the investigation on the basis 
of a settlement agreement. On December 
18, 1990, the presiding ALJ issued an ID 
terminating the investigation on the | 
basis of the settlement agreement. No 
petitions for review or agency or public 
comments were filed. 


This action is taken under the 
authority of section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337) and Commission 
interim rule 210.53(h) (53 FR 33070, Aug. 
29, 1988). 

Copies of the nonconfidential version 
of the ID and all other nonconfidential 
documents filed in connection with this 
investigation are available for 
inspection during official business hours 
(8:45 a.m. to 5:15 p.m.) in the Office of 
the Secretary, U.S. International Trade 
Commission, 500 E Street, SW., 
Washington, DC 20436, telephone 202- 
252-1000. Hearing-impaired persons are 
advised that information on the matter 
can be obtained by contacting the 
Commission’s TDD terminal on 202-252- 
1810. 


Issued: February 13, 1991. 
By order of the commission. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 91-4068 Filed 2-20-91; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigations Nos. 731-TA-465, 466, and 
468 (Final)) 


Sodium Thiosulfate From the Federal 
Republic of Germany, the People’s 
Republic of China, and the United 
Kingdom 

Determinations 


On the basis of the record ! developed 
in the subject investigations, the 
Commission unanimously determines, 
pursuant to section 735(b) of the Tariff 
Act of 1930 (19 U.S.C. 1673d(b)) (the act), 
that an industry in the United States is 
materially injured by reasons of imports 
from the Federal Republic of Germany, 
the People’s Republic of China, and the 
United Kingdom of sodium thiosulfate, 
provided for in subheading 2832.30.10 of 


1 The record is defined in § 207.2(h) of the 


Commission's Rules of Practice and Procedure (19 
CFR 207.2(h}}. 
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the Harmonized Tariff Schedule of the 
United States, that have been found by 
the Department of Commerce to be sold 
in the United States at less than fair 
value (LTFV). 

Background 

The Commission instituted these 
investigations effective October 16, 1990, 
for the Federal Republic of Germany 
and the United Kingdom and effective 
December 12, 1990, for the People’s 
Republic of China, following preliminary 
determinations by the Department of 
Commerce that imports of sodium 
thiosulfate from the subject countries 
were being sold at LIFV within the 
meaning of section 733[s) of the act (19 
U.S.C. 1673b{a)). Notice of the institution 
of the Commission's investigations and 
of a public hearing to be held in 
connection therewith was given by 
posting copies of the notices in the 
Office of the Secretary, U.S. 
International Trade Commission, 
Washington, DC, and by publishing the 
notice in the Federal Register of October 
31, 1990 (55 FR 45870 for the Federal 
Republic of Germany and the United 
Kingdom and December 27, 1990 (55 FR 
53204) for the People’s Republic of 
China. The hearing was held in 
Washington, DC, on January 4, 1991, and 
all persons who requested the 
opportunity were permitted to appear in 
person or by counsel. 

The Commission transmitted its 
determinations in these investigations to 
the Secretary of Commerce on February 
12, 1991. The views of the Commission 
are contained in USITC Publication 2358 
(February 1991), entitled “Sodium 
Thiosulfate from the Federal Republic of 
Germany, the People’s Republic of 
China, and the United Kingdom: 
Determinations of the Commission in 
Investigations Nos. 731-TA-465—466, 
and 468 (Final) Under the Tariff Act of 
1930, Together With the Information 
Obtained in the Investigations.” 

Issued: February 13, 1991. 

By Order of the Commission. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 91-4065 Filed 2-20-91; 8:45 am] 
BILLING CODE 7020-02-41 


[investigation No. 337-TA-325] 


AGENCY: U.S. International Trade 


Commission. 


ACTION: Institution of investigation 
pursuant to 19 U.S.C. 1337. 


SUMMARY: Notice is hereby given that a 


complaint was filed with the U.S. 
International Trade Commission on 
January 16, 1991, under section 337 of 
the Tariff Act of 1930, as amended, 19 
U.S.C. 1337, on behalf of SGS-Thomson 
Microelectronics, Inc., 1310 Electronics 
Drive, Carrollton, Texas 75006. An 
amendment and supplement to the 
complaint was filed on February 4, 1991. 
The complaint, as amended and 
supplemented, alleges violations of 
section 337 in the importation into the 
United States, the sale for importation, 


and the sale within the United States 


after importation of certain static 
random access memories and integrated 
circuit devices containing same, 
components thereof, and products 
containing same, by reason of alleged 
direct, induced, and contributory 
infringement of (1) claims 1, 4, 6, 7, 8, 
and 9 of U.S. Letters Patent 4,125,854, (2) 
claims 1, 2, 3, 6, 7, 8, 11, 12, 15 and 17 of 
U.S. Letters Patent 4,251,876, (3) claims 
1, 2, 3, 7, 8, 9, and 10 of U.S. Letters 
Patent 4,297,721, and (4) claims 1, 2, and 
5 of U.S. Letters Patent 4,290,185, and 
that there exists an industry in the 
United States as required by subsection 
(a)(2) of section 337 or that such an 
industry is in the process of being 
established. 


The complainant requests that the 
Commission institute an investigation 
and, after a full investigation, issue a 
permanent exclusion order and 
permanent cease and desist order. 


ADDRESSES: The complaint, except for 
any confidential information contained 
therein, is available for inspection 
during official business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of Secretary, 
US. International Trade Commission, 
500 E Sireet, SW., room 112, 
Washington, DC 20438, telephone 202- 
252-1802. Hearing-impaired individuals 
are advised that information on this 
matter can be obtained by contacting 
the Commission’s TDD terminal on 202- 
252-1810. 


FOR FURTHER INFORMATION CONTACT: 
Thomas L. Jarvis, Esq., Office of Unfair 
Import Investigations, U.S. International 
Trade Commission, telephone 202—252-— 
1588. 


Autherity: The authority for institution of 
this investigation is contained in section 337 
of the Tariff Act of 1930, 2s amended, and in 
§ 210.12 of the Commission's interim Rules of 


Practice and Procedure, 19 CFR § 210.12. 
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Scope of Investigation 

Having considered the complaint, the 
U.S. International Trade Commission, on 
February 13, 1991, Ordered that— 

(1) Pursuant to subsection (b) of 
section 337 of the Tariff Act of 1930, as 
amended, an investigation be instituted 
to determine whether there is a violation 
of subsection (a)(1)(B) of section 337 in 
the importation into the United States, 
the sale for importation, or the sale 
within the United States after 
importation of certain static random 
access memories and integrated circuit 
devices containing same, components 
thereof, and products containing same 
by reason of direct infringement of (1) 
claims 1, 4, 6, 7, 8, or 9 of U.S. Letters 
Patent 4,125,854, (2) claims 1, 2, 3, 6, 7,8, 
11, 12, 15, or 17 of U.S. Letters Patent 
4,251,876, (3) claims 1, 2, 3, 7, 8, 9, or 10 
of U.S. Letters Patent 4,297,721, or {4) 
claims 1, 2, or 5 of U.S. Letters Patent 
4,290,185, and whether there exists or is 
in the process of being established an 
industry in the United States as required 
by subsection (a)(2) of section 337. 

(2) For the purpose of the investigation 
so instituted, the following are hereby 
named as parties upon which this notice 
of investigation shall be served: 

(a) The complainant is— 

SGS-Thomson Microelectronics, Inc., 
1310 Electronics Drive, Carrollton, 
Texas 75006. 

(b) The respondents are the following | 
companies alleged to be in violation 
of section 337, and are the parties 
upon which the complaint is to be 
served: 

Seiko Epson Corporation, 3-5 Owa 3- 
Chome, Suwa-shi, Nagano-Ken, 392 
Japan. 

S—-MOS Systems, Inc., 2640 North First 
Street, San Jose, California 95131. 

Epson America, Inc., 20770 Madrona 
Avenue, Torrance, California 90509- 
2842. . 

(c) Thomas L. Jarvis, Esq., Office of 
Unfair Import Investigations, U.S. 
International Trade Commission, 
500 E Street, SW., room 401], 
Washington, DC 20436, who shall be 
the Commission investigative 
— party to this investigation; 
an 


(3) For the investigation 0 instituted, 
Janet D. Saxon, Chief Administrative 
Law Judge, U.S. international Trade 
Commission, shali designate the 
presiding Administrative Law Judge. 

Responses to the complaint and the 
notice of investigation must be 
submitted by the named respondents in 
accordance with §§ 210.21 of the 
Commission's Interim Rules of Practice 
and Procedure, 19 CFR 210.21. Pursuant 





to $§ 201.16(d} and 210.21(a) of the 
Commission's Rules {19 CFR 201.16(d) 
and 210.21{(a)), such responses will be 
considered by the Commission if 
received not later than 20 days after the 
date of service of the complaint. 
Extensions of time for submitting 
responses to the complaint will not be 
granted unless good cause therefor is 
shown. 

Failure of a respondent to file a timely 
response to each allegation in the 
complaint and in this notice may be 
deemed to constitute a waiver of the 
right to appear and contest the 
allegations of the complaint and this 
notice, and to authorize the 
administrative law judge and the 
Commission, without further notice to 
such respondent, to find the facts to be 
as alleged in the complaint and this 
notice and to enter both an initial 
determination and a final determination 
containing such findings, and may result 
in the issuance of a limited exclusion 
order or a cease an desist order or both 
directed against such respondent. 

Issued: February 13, 1991. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 91-4067 Filed 2-20-91; 8:45 am] 
BILLING CODE 7020-02-M 


INTERSTATE COMMERCE 
COMMISSION 


Motor Passenger Carrier or Water 
Carrier Finance Applications Under 49 
U.S.C. 11343-11344 


The following applications seek 
approval to consolidate, purchase, 
merge, lease operating rights and 
properties of, or acquire control of motor 
passenger carriers or water carriers 
pursuant to 49 U.S.C. 11343-11344. The 
applications are governed by 49 CFR 
part 1182, as revised in Pur., Merger & 
Cont.-Motor Passenger & Water 
Carriers, 5 LC.C.2d 786 (1989). The 
findings for these applications are set 
forth at 49 CFR 1182.18. Persons wishing 
to oppose an application must follow the 
rules under 49 CFR 1182, subpart B. If no 
one timely opposes the application, this 
publication automatically will become 
the final action of the Commission. 

MC-F-19792, filed January 16, 1991. 
Capital Motor Lines (Capital) (P.O. Box 
1427, Montgomery, AL 36102) and Frank 
Martz Coach Company (Martz) (P.O. 
Box 1007, Wilkes Barre, PA 18773) — 
Control-Southern Express, Inc. 
(Southern) (2151 Lane Avenue, S, suite 
305, Jacksonville, FL 32210). 
Representative: Lawrence E. Lindeman, 
805 King Street, Alexandria, VA 22314- 


3016. Capital (MC-2908) and Martz 
{MC-3800), both motor common carriers 
of passengers, seek authority to acquire 
control of Southern (MC~239108), a new 
passenger carrier applicant, through 
equal ownership of 100 percent of the 
common stock of Southern. In MC-F- 
4251, the Commission approved the 
common control of Capital and Colonial 
Trailways (MC-67308), a motor common 
carrier of passengers. In MC-F~15958, 
the Commission approved the common 
control of Martz and Gold Lines, Inc. 
{MC-108452), a motor common carrier of 
passengers. 

Southern has filed an application in 
No. MC-239108 for common carrier 
authority to transport passengers over 
irregular routes, in charter and special 
operations, between points in the United 
States. In addition, Southern has filed 
emergency temporary authority and 
temporary authority applications for the 
same authority. Because Capital and 
Martz, upon acquiring control of 
Southern will be two carriers in control 
of another carrier, their acquisition of 
control of Southern is subject to our 
jurisdiction. 

Decided: February 12, 1991. 

By the Commission, the Motor Carrier 
Board. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 91-4102 Filed 2-20-91; 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 31833] 


Beaufort & Morehead Railway, Inc.— 
Lease and Operation; Exemption— 
Beaufort & Morehead Railroad Co. 


Beaufort & Morehead Railway, Inc. 
(BMRI), a non-carrier, has filed a notice 
of exemption to lease and operate a 
3.17-mile line of railroad between 
Morehead City and Beaufort, in Carteret 
County, NC, owned by Beaufort & 
Morehead Railroad Company (BMRC). 
BMRI is the assignee of a lease under 
which BEC Railroad, Inc. (formerly 
known as A.T. Leary, Jr., Lessee, Inc.), 
had operated the BMRC line. The lease 
and operation of the line by A.T. Leary, 
Jr., Lessee, Inc., which was the assignee 
of a lease between A.T. Leary Jr. and 
BMRC, was the subject of a notice of 
exemption in Finance Docket No. 31467, 
A.T. Leary, Jr., Lessee, Inc.—Acquisition 
and Operation Exemption—Beaufort & 
Morehead Railroad Company (not 
printed), served May 31, 1989. The 
transaction is a change of operators 
exempt under 49 CFR 1150.31(a)(3) and 
was to be consummated on or after 
February 4, 1991. 
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Any comments must be filed with the 
Commission and served on: Fritz R. 
Kahn, Verner, Liipfert, Bernhard, 
McPherson and Hand, Chartered, 901 
15th Street, NW., suite 700, Washington, 
DC 20005-2301. 

BMRI shall retain its interest in and 
take no steps to alter the historic _ 
integrity of all sites and structures on 
the line 50 years old or older until 
completion of the section 106 process of 
the National Historic Preservation Act, 
16 U.S.C. 470, 

This notice is filed under 49 CFR 
1150.31. If the notice contains false or 
misleading information, the exemption is 
void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) may 
be filed at any time. The filing of a © 
petition to revoke will not automatically 
stay the transaction. : 


Decided: February 14, 1991. 

By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 
Sidney L. Strickland, Jr., 
Secretary. 
[FR Doc. 91-4103 Filed 2-20-91; 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 31835] 


Burlington Northern Railroad Co.— 
Trackage Rights Exemption—Union 
Pacific Railroad Co. 


Union Pacific Railroad Company (UP) 
has agreed to grant overhead trackage 
rights to Burlington Northern Railroad 
Company (BN) over 26.85 miles of UP 
track between milespost 260.46, at 
Hastings, and milepost 233.61, at Edgar, 
in Adams and Clay Counties, NE. The 
trackage rights were to become effective 
on February 12, 1991. 

This notice is filed under 49 CFR 
1180.2(d)(7). Petitions to. revoke the 


* exemption under 49 U.S.C. 10505(d) may 


be filed at any time. The filing of a 
petition to revoke will not stay the 
transaction. Pleadings must be filed with 
the Commission and served on: Ethel A. 
Allen, Burlington Northern Railroad 
Company, 3800 Continental Plaza, 777 
Main Street, Forth Worth, TX 76102. 

As a condition to the use of this 
exemption, any employees affected by 
the trackage rights will be protected 
pursuant to Norfolk and Western Ry. 
Co.— Trackage Rights—BN, 354 1.C.C. 
605 (1978), as modified in Mendocino 
Coast Ry., Inc.—Lease and Operate, 360 
1.C.C. 653 (1980). 


Dated: February 14, 1991. 
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By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 
Sidney L. Strickiand, Jr., 
Secretary. 


[FR Doc. 91-4104 Filed 2-20-91; 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 31830] 


Missouri Pacific Railroad Co., Midsouth 
Rail Corp., and Kansas City Southern 


Railway Co.—Joint Relocation Project 
Exemption 


On January 30, 1991, Missouri Pacific 
Railroad Company (MP) filed a notice of 
exemption under 49 CFR 1180.2{d)(5) to 
relocate its 1.57-mile rail line known as 
the Good Roads Lead, extending 
between mileposts 5.0 and 6.57, in 
Shreveport, Caddo Parish, LA. The 
purpose of the joint relocation project is 
to accommodate the construction of 
Interstate 49 by the Louisiana 
Department of Transportation and 
Development (LADOTAD), which would 
otherwise be required physically to 
relocate MP’s track and to construct a 
new bridge over Interstate 20. 

Under the joint project, MP is 
acquiring trackage rights over: (1) 
MidSouth Rail Corporation (MidSouth) 
between milepost 5.0, at Good Roads 
Lead, and milepost 560.03, at the point 
where MidSouth’s tracks connect with 
Kansas City Southern Railway 
Company's (KCS) Horn Track, a 
distance of 0.33 mile; and (2) KCS’s Horn 
Track between mileposts 560.03 and the 
point of connection with the Commerce 
Street track jointly owned by MP and 
KCS at milepost 558.96, a distance of 
1.07 miles. LADOTAD has agreed to pay 
the cost of building the necessary 
connections and crossovers and to 
upgrade the MidSouth and KCS tracks. 
The joint project also involves the 
incidental abandonment and physical 
removal of the Good Roads Lead. 

MP will not serve any customers 
along the tracks involved in the trackage 
rights portion of the project, and the 
Good Roads Lead abandonment and 
discontinuance of service will not result 
in a change in service to shippers. 

The joint project involves the 
relocation of a line of railroad that does 
not disrupt service to shippers, and 
incidental thereto, an abandonment of 
MP’s existing line and acquisition of 
trackage rights over MidSouth and KCS 
lines. The Commission will assume 
jurisdiction over the abandonment and 
construction components of a relocation 
project only where the proposal 
involves, for example, a change in 
service to shippers, expansion into new 
territory, or a change in existing 


competitive situations. See, generally, 
Denver & R.G.W.R. Co.—Jt. Proj.— 
Relocation Over BN, 41.C.C. 2d 95 


(1987). Under these standards, the 


abandonment and construction 
components are not subject to the 
Commission's jurisdiction. The 
remainder of the joint relocation project 
qualifies under the class exemption 
procedures at 49 CFR 1180.2(d){5). 

As a condition to the use of this 


exemption, any employees who may be 
affected by the trackage rights 


agreement will be protected by the 
conditions in Norfolk and Western Ry. 
Co.—Trackage Rights—BN, 354 1.C.C. 
605 (1978), as modified in Mendocino 
Coast Ry., Inc.—Lease and Operate, 360 


1.C.C. 653 (1980). 


Petitions to revoke the exemption 
under 49 U.S.C. 10505{d) may be filed at 
any time. The filing of a petition to 
revoke will not stay the transaction. 


Pleadings must be filed with the 
Commission and served on: Joseph D. 


Anthofer, 1416 Dodge Street, room 830, 
Omaha, NE 68179. 
Dated: February 14, 1991. 


By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 


Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 91-4105 Filed 2-20-91; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 
Bureau of Justice Statistics 


Continuation of Federal Justice 
Statistics Project 

AGENCY: Office of Justice Programs, 
Bureau of Justice Statistics. 


ACTION: Solicitation for award of 
cooperative agreement. 


SUMMARY: The purpose of this notice is 


to announce a public solicitation for the 
continuation of the Bureau of Justice 


Statistics’ (BJS) Federal Statistics 
program. The program serves as the 
primary BJS resource for data describing 
the processing of cases through the 
Federal justice system. Over the past 
five years a data base has been 
developed under the program which 
links data collected by different Federal 
agencies. Regular reports are also 
prepared for issuance by BJS. A 
simulation model of Federal criminal 
case processing is also being developed 
under the project. The project to be 
funded under the proposed cooperative 
agreement will continue these activities. 
DATES: Proposals must be postmarked 
on or before April 8, 1991. 
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ADDRESSES: Proposals should be mailed 
to: Applications Coordinator, Bureau of 
Justice Statistics, 633 Indiana Avenue 
NW., room 1144-D, Washington, DC 
20531. 


FOR FURTHER INFORMATION CONTACT: 
Carol G. Kaplan, Chief, Federal 
Statistics and Information Policy 
Branch, (202) 307-0759. 


SUPPLEMENTARY INFORMATION: 
Background 


The Bureau of Justice Statistics 
Federal Justice Statistics Program was 
initiated in 1982 to provide a source of 
information describing the processing of 
Federal criminal cases and the 
characteristics of Federal offenders. The 
project represents the first attempt to 
collect data from different components 
of the Federal criminal justice system 
and to trace the progress of cases from 
investigation, through prosecution, 
adjudication, sentencing and 
corrections. The project represents the 
primary BJS effort concerned solely with 
Federal transactions and responds 
directly to the legislative mandate that 
BJS “collect, analyze and disseminate 
comprehensive Federal justice 
transaction statistics (including 
statistics on issues of Federal justice 
interest such as public fraud and high 
technology crime) * * *” as set out in 
42 U.S.C. 3732(c)(15). 

The initial goal of the program was to 
define the flow of transactions through 
the Federal criminal justice system: A 
BJS report, “Federal Case Processing” 
(BJS Bulletin, 3/82, NCJ-80814), was 
issued which contained a schematic 
diagram of the Federal system. The 
schematic diagram still serves as the 
general framework for data presentation 
under the program. 

In keeping with the original program 
plan which was designed to minimize 
data collection costs, no original data 
collection is supported under the 
program and data is obtained from 
operational Federal agencies. In order to 
trace the flow of cases, however, 
computer matching techniques have 
been developed which permit the 
linkage of data obtained from different 
sources. The development of this linkage 
program makes possible, for the first 
time, the analysis of case progress 
through the entire system and the 
review of particular issues which 
involve data contained in two or more 
data sets. 

Over the past five years, a regular 


series of reports has been issued under 
the program. These include an.annual 


“Compendium of Federal Criminal 
Justice Statistics”, and special reports 
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Crime”, “The Bail Reform Aict of 1984”, 
“Immigration Offenses” and 
“Sentencing and Time Served’. Regular 
updates of trends in case. processing are 
also prepared, Preliminary work has: 
also been initiated on a computer 
simulation model to trace processing 


throughout the Federal Justice system. 
Objectives 


The major purpose of this award is to 
support the-continuatior of the: activities 
initiated under the ongoing Federal 
Statistics program. Emphasis will be 
placed on the production of useful and 
timely data te-meet the increasing needs 
for such date by criminal justice 
practitioners, policy makers and 
researchers. In particular it is 
anticipated that the data will be 
designed so as to be useful in 
connection with the analysis of criminal 
justice strategies and the evaluation of 
policies impacting on criminal! justice 
operations at the Federal! level. 

Type of Assistance. - 


Assistance will be made available 
under a cooperative agreement. 


Statutory Authority 


The cooperative agreement to be 
awarded pursuant to:this solicitation 
will be funded. by the Bureaw of Justice 
Statistics consistent with its mandate.as 
set forth. in 42 U.S.C. 3732. 


Eligibility Requirements 

Both profit making and non profit 
organizations. may apply for funds. 
Consistent with OJP fiscal requirements, 
however, no fees may be charged 
against the project by profit making 
organizations. 


Scope of Work 


The objective of the proposed project 
is to continue activities initiated under 
the ongoing BJS Federal Statistics 
program. Specifically, the recipient of 
funds. will: 

1. Maintain and expand: the Federal 
Statistics Database. This will involve 
the collection, processing and 
maintenance of data provided by 
Federal agencies presently participating 
in the project (the Executive Office for 
the United States Attorneys, 
Administrative. Office of the United 
- States Courts, Bureau of Prisons,, Parole 
Commission, Drug Enforcement 
Administration and the FBI) and 
negotiating with other Federal‘ agencies 
(particularly those engaged in 
investigatory activities) to obtain 
additional data for inclusion in the 
Federal Statistics Database. The 


recipient of funds will also be 
responsible for processing data tomeet 
uniform: classification. categories: and for 
linking data to permit analysis: of data 
obtained from different sources. Tapes. 
of the data, with a key to:file:linkage, 
will also be made available by the 
recipient of funds to the BJS archives 
maintained at the University of 
Michigan. 

2. Prepare updates on selected data 
elements ona schedule to. be 
established jointly with BJS. The goal of 
this task:shall be to. provide the most up- 
to-date data for use by researchers, 
— analysts and. practitioners. 

Conduct studies using data in the 
Rederal Statistics Database: The studies 
shail focus on issues identified by the 
recipient of funds and! agreed upon 
jointly with BJS, and shall address 
individual crime areas and/or specific 
processes involved in Federal.case 
processing. Three reports based on the 
studies, including both text and tables, 
shalt be prepared and submittedin 
camera-ready format for publication by 
BJS. 

4. Prepare the Annual Compendium of 
Federal Justice Statistics.. The 
Compendium, including both text and 
tables, shall be submitted to BJS in 
camera-ready format. 

5. Continue development of the 
Quarterly Indicator Series which is 
designed. to. make data on. current 
Federal criminal justice processing more 
available within a rapid time frame. The 
recipient of funds shall collect, tabulate 
and analyze current data on selected 
data elements, and have. responsibility 
for the preparation and submission of 
such reports in camera-ready format on 
a regular basis. Decisions. regarding 
design of the Indicator Series: shall be 
made jointly with BS. 

6. Continue development of a 
computerized model simulating the 
Federal criminal justice system. The 
model shall respond to: mandates that 
BJS undertake such an effort and‘ shall 
be consistent with other efforts being 
undertaken in this area. 

7. Respond to a limited number of ad 
hoc requests for analysis of data in the 
Federal statistics database and/or 
concerning data presented in the 
Indicator Series. 

All preducts are to be submitted on a 
schedule to be negotiated with BJS. Itis 
anticipated, however,. that products will 
be spaced: throughout the period.of the 
award. 


Award Procedures 


Proposals. should describe, im 
appropriate detail, the procedures to.be 
undertaken in furtherance of each of the 
activities described under the Scope of 
Work. Information should focus on 


_ Certification. 


activities to be conducted during the 
initial 12 month period but should alsa 
include a more general discussion of 
three year objectives for the program. 
Information or: staffing levels and: 
qualifications should be included for 
each task and i of experience 
relevant to the project should be 
included. 

Applications will be competitively 
reviewed. by @ BJS selected. panel which 
will make recommendations to the 
Director, BJS. Final authority to.enter 
into a cooperative agreement is reserved 
for the Director, BJS, who may, im his 
diseretion, determine that none of the 
applications shall be funded. 

Applications will be evaluated on the 
overall extent to which they respond to 
criminal justice priorities, conform to the 
goals of the Federal Justice Statistics. 
program and appear to be fiscally 
feasible and efficient. In particular, 
applicants will be evaluated on the 
basis of: 

1. Knowledge of, and experience in, 
working with different components of 
the criminal justice system, (with 
particular emphasis on knowledge of 
current research, operational’ and 
legislative issues and experience in 
dealing with criminal justice 
administrators, researchers and date 
processing personnel); 

2. Statistical expertise in the area of 
data analysis, data linkage, and 
research; 

3. Experience in the application of 
statistical data te analysis of criminal 
justice issues; 

4. Experience in developing and 
utilizing simulation models; 

5.. Demonstrated ability to prepare 
high quality reports suitable for use by 
professional! policy analysts, 
researchers, legislators and the general 
public; 

6. Availability of qualified 
proféssional and support staff and of 
suitable equipment for data processing, 
graphics production and data 
manipulation; 

7. Demonstrated fiscal, management 
and organizational capability suitable 
for providing sound program direction 
for this multi-faceted effort; 

8. Reasonableness of estimated costs 
for the total project and for individual 
cost categories. 


Application and Awards Process 


An original and three (3) copies of a 
full propesal must be submitted.on SF 
424 (Revision 1988) including the 
Certified. Assurances. Proposals must be 
accompanied by OJP Form.4061/3, 

Regarding Drug Free 
Workplace and OJP Form 4061/2, 
Certification Regarding Disbarment, 
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Suspension and Other Responsibility 
Matters. Applicants must complete the 
certificate regarding lobbying and, if 
appropriate, complete and submit 
Standard Form LLL, Disclosure of 
Lobbying Activities. 

Proposals must include both narrative 
discriptions and a detailed budget. The 
narrative shall describe activities as 
discussed in the previous section. The 
budget shall contain detailed costs for 
personnel, fringe benefits, travel, 
equipment, supplies and other expenses. 
Contractual services or equipment must 
be procured through competition or the 
application must contain an applicable 
sole source justification. 

Awards will be made for a period of 
12 months with an option for two 
additional continuation years 
conditional upon availability of funds 
and the quality of the initial 
performance and products. Costs are 
estimated at not to exceed $850,000 for 
the initial 12 month period. 

Steven D. Dillingham, 

Director, Bureau of Justice Statistics. 
[FR Doc. 91-4005 Filed 2-20-91; 8:45 am] 
BILLING CODE 4410-18-M 


Office of Justice Programs 


Bureau of Justice Assistance; FY 1991 
Discretionary Grant Application Kit 


AGENCY: Office of Justice Programs, 
Bureau of Justice Assistance. 

ACTION: Public announcement of the 
availability of the Application Kit for 
Fiscal Year 1991 Discretionary Grants to 
be awarded by the Bureau of Justice 
Assistance pursuant to the Anti-Drug 
Abuse Act of 1988. 


SUMMARY: The Bureau of Justice 


Assistance (BJA) is publishing this 
Notice of FY 1991 Discretionary Grant 
Application Kit availability for all 
interested applicants. 

DATEs: All proposals responding to the 
Competitive Section of the Application 
Kit must be postmarked not later than 
May 22, 1991. 

All other proposals responding to the 
Non-Competitive Section and the 
Continuation Section of the Application 
Kit must be postmarked by the specific 
due dates indicated in the Application 
Kit for each program. 

ADDRESSES: Bureau of Justice 
Assistance, room 1042, 633 Indiana 
Avenue, NW., Washington, DC 20531. 
FOR FURTHER INFORMATION CONTACT: 
Gerald (Jerry) P. Regier, Acting Director, 
Bureau of Justice Assistance, at the 
above address. Telephone (202) 514- 
6278. To obtain Application Kits, call the 
Bureau of Justice Assistance 


Clearinghouse 1-800-688-4252 at the 
National Criminal Justice Reference 
Service (NCJRS), Box 6000, Rockville, 
MD 20850. 

SUPPLEMENTARY INFORMATION: The 
following supplementary information is 
provided: 

Authority: This action is authorized under 
the Anti-Drug Abuse Act of 1988, Public Law 
100-690, 102 Stat. 4335, 42 U.S.C.A. 3742 (2), 
3760-3764. 


Background 


On January 16, 1991, The Office of 
Justice Programs, Department of Justice, 
published a Notice in the Federal 
Register (Vol. 56, No. 11) announcing the 
FY 1991 Discretionary Program Plans for 
its component bureaus, including the 
Program Plan for the Bureau of Justice 
Assistance. In the Discretionary Grant 
Application Kit announced herein, the 
BJA program plan is further detailed, 
together with application requirements 
and deadlines. Interested applicants 
should call the toll-free number at the 
BJA Clearinghouse (1-800-688-4252) to 
request a copy of the FY 1991 
Discretionary Grant Application Kit. 
Gerald (Jerry) P. Regier, 

Acting Director, Bureau of Justice Assistance. 
[FR Doc. 91-4095 Filed 2-20-91; 8:45 am] 
BILLING CODE 4410-18-M 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance 


In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period of 
January 1991. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
section 222 of the Act must be met. 

(1) That a significant number of 
proportion of the workers in the 
workers’ firm, or an appropriate 
subdivision thereof, have become totally 
or partially separated, 

(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely, and 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the firm or 
appropriate subdivision have 


contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 


Negative Determinations 


In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the firm. 

TA-W-25, 182; Ranco, Inc., Plain City, 
OH 

TA-W-25, 109; ZRM Industries, 
Pottsville, PA 

TA-W-25, 157; Bulova Technologies, 
Inc., Valley Stream, NY 

TA-W-25, 004; Krementz & Co., Newark, 
NJ 

TA-W-25, 034; Heldor Industries, 
Morristown, NJ 

TA-W-25, 150; The Sewell Co., Plant 
#3, Breman, GA 

TA-W-25, 107; Windfall Lumber Co., 
Port Angeles, WA 

TA-W-25, 106; Teledyne Monarch 
Rubber Div., of Teledyne Industries, 
Hartville, OH 

TA-W-25, 126; Bright Star Industries, 
Inc., Clifton, NJ 

TA-W-25, 062; Art San, Neptune, NJ 

TA-W-25, 041; Lewistown Specialty 
Yarns, Inc., Lewistown, PA 

TA-W-25, 020; Ansewn Shoe Co., 
Bangor, ME 

In the following cases, the 
investigation revealed that the criteria 
for eligibility has not been met for the 
reasons specified. 


TA-W-25, 233; Zenith Electronics Corp., 
El Paso, TX 
The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 


TA-W-25, 121; Oak Technical, Inc., 
Ravenna, OH 
Increased imports did not contribute 
importantly to worker separations at the 
firm. 


TA-W-24, 958; Shulton, Inc., Clifton, NJ 
Increased imports did not contribute 
importantly to worker separations at the 

firm. 
TA-W-25, 127; Cedar Creek Forest 
Products, Ocean Shoes, WA 
Increased imports did not contribute 
importantly to worker separations at the 
firm. 
TA-W-24, 995; Beth Energy Mines, Inc., 
#33 Mine, Ebensburg, PA 
U.S. Imports of coal were negligible in 
1988, 1989 and Jan—June 1990. 
TA-W-25, 214; Oil Field Rental, Clyde, 
TX 





The workers’ firm does net produce. 
an article as required for-certification . 
under section. 222 of the Trade Act of 
1974. 


TA-W-25, 067; Enthone-OMI, Nutley; NJ 
The investigation revealed that 
criterion (2):-has not been met. Sales or 
production did not decline during the 
relevant period as: required for 
certificaton. 
TA-W-25, 133; Eastmarr Christensen, 
Houston, TX 
The workers’ firm does not produce 
an article as required for certification: 
under section 222 of the Trade Act of 
1974, 
TA-W-25, 128; Champlin Refining & 
Chemicals, Irving, TX 
The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade: Act of 
1974 


TA-W-24, 954; Paul Reed, Inc:, 
Secaucus, NT 
The workers’ firny does not produce 
an article as: required for certification 
under sectiom 222 of the Trade Act of 
1974. 
TA-W-25, 142; Mr: Nick’s Trucking Co., 
Inc., Seeknonk, MA 
The workers" firm does not produce 
an article as.required for certification 
under section. 222 of the Trade Act of 
1974. 


TA-W-25, 024; Ares, Inc., A Subsidiary 
of Chamberlain Corzp., Port Clinton, 
OF 

The workers” firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 

1974. 

TA-W-25; 177; Maratiion Oil Co., 
Houston Administrative Services, 
Office Services, Houston, TX 

The workers’ firm does not produce 
an article. as-required for certification 
under section 222 of the Trade: Act of 

1974. 

TA-Wi-25,. 183; Richmond Brothers.Co., 
Cleveland, OH 

Increased importe did' not contribute: 
aga to worker separations. at.the 


TA-W-25, 184; Rome Turney Radiator 
Co.,,Rome, N¥ 
Increased: imports did not contribute 
aaa to. worker separations at the 


TA-W-25, 166; Hygiene Industries Plant: 
#1 and. Plant #2, Brooklyn, N¥ 
Increased imports did not contribute 
ne to worker separations: at: the 


TA-—W-25, 187; TXO Production.Corp., 
Shreveport, LA 


Inereased imports did mot contribute 
— to worker separations at the 
TA-W-25, 084; Whirlpool Corp:, Marion 

Increased imperts did not contribute 
~ agama to worker separations at the: 


TA-VW2-25,. 154; Whirlpool Corp., Mt. 
Sterling, KY 
Increased imports did not contribute 
importantly to worker separations at the 
firm. 


TA-W-25, 159; Government Systems, 
Manufacturing Div., Contral Data 
Corp., Bloomington, MN 

Increased imports did not contribute 
importantly to worker separations at the: 
firm. 


TA-W-24,.999; Hewitt-Robins Corp., 
Passaic, NJ 


Increased imports did. not contribute - 


importantly to worker separations at the 
firm. 
TA-W-25,, 123; Asea Brown Baveri, 


Orange CT 
Increased imports did not contribute 
importantly to worker separations: at the 
firm. 


TA-W-25,140; The-Hoaver Co., North 
Canten,, OH 
Increased imports did not contribute 
i to worker separations at the 


TA-W-25,147; PPG Industries; Tipton 
PA 
Increased imports did net contribute: 
importantly to worker separations at the 
firm. 


TA-W-25,094; Irving Tanning Co., 
Hartland, ME 
Increased imports did not contribute 
iepententiy to worker separations at the 


TA-W-24,963; Umetco Minerals: Corp., 
Western Colorado Mine, Western, 
co 

Increased imports did not contribute 
importantly to worker separations at the 
firm. 


TA-W-24,981; Umetco: Minerals Corp:, 
Blanding Mill; Blanding, UT 
Increased imports did not contribute 
ee te worker separations:at the 


TA-25,075; National Semiconductor, 
Puyallup, WA 
The investigation revealed that 
criterion (2} has not been met. Sales or 
production did not decline during the 
relevant period’ as required for 
certification. 
TA-W-25,052; Shenango, Inc.,.Neville 
Island, PA 
U.S. imports. of ingot. molds and pig 
iron were negligible in:1989 and: 1990.. 
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Affirmative Determinations 
TA-W-24,889; API of Florida, Silver 
Springs, FL 
A certification was issued covering all 
workers separated on or after October 
11, 1989. - 
TA-W-25,164; Gulton Industries, 
Metuchen, NJ 
A certification was. issued covering all 
workers. separated on or after November 
21, 1989. 
TA-W-25,043; MA-ZEL Sportswear 
A certification was issued covering all 
werkers separated on or after October 
26, 1989. 
TA-W-25, 160; Eaton Corp., Controls 
Div., Fremont, OFF 
A certification was issued covering al? 
workers Producing automotive switches 
at Eaton Corp., Controls Div., Fremont, 
Ohia separated on or after June 29, 1990. 
TA-W-25,093; General Tire, Inc., Waco., 
TX 
A certification was issued covering all 
workers separated on or after November 
7, 1989. 
TA-W-25,145; National Lock Corp., 
Sikeston, MO 
A certification was issued. covering all 
workers separated on or after November 
15,, 198% 


TA-W-25, 138; The Lee: Apparel Co, 
Lebanon, MO 


A certification was issued covering, all 
workers separated on or after November 
16, 1989. 


TA-W-25,163; Gainesboro Industries, 
Gainesboro, TN 


A certification was issued. covering all 
workers separated on or-after November 
28, 1989. 

TA-W-24,918; Ozark Manufacturing 
Co:, Ozark, AL 

A certification was issued covering all 
workers separated on or after 
September 24, 1989 and before January 
18, 1990; 

TA-W-25, 139; Harvey Industries, Incé., 
Athens, TX : 

A certification was.issued covering all 
workers separated on or after November 
19, 1989.. 


TA-W-25,089; V'Lora Swimwear, Inc., 


Bloomfield, NJ 
A certification was.issued. cavering all 
workers separated en or after November 
3, 1989. 
TA-W-24,925; Tektronix, Inc., 
Vancouver, WA 
A certification. was issued covering all 
workers separated on or after 
September 24, 1989.. 
TA-W-24,947; K-T Swasey, West. Allis; 
WI 
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A certification was issued covering.all 
workers separated on or after October4, 
1989. 


TA-W-24,938; CP Chemicals, Inc., 
Sewaren, NJ 
A certification was issued covering all 
workers separated on or after October 1, 
1989. 


TA-W-24,987; Zenith Electronics ‘Corp., 
ingfield, MO 


A certification was issued covering all 
workers ing:color monitor 1492 at 
Zenith Electronics, Springfield, MO 
separated on orvafter July 1, 1990. 
TA-W-25,090; Eagle Pass:Processing, 

Eagle Pass, TX 

A certification was issued covering.all 
workers separated on or after November 
9, 1989. 
TA-W-24,938; Bensalem Pipe & Tube 

Corp., Bensalem, PA 

A certification was issued covering all 
workers separated on or after 
September 27, 1989. 


TA-W-25,064; oer ‘Sportswear, 


Woodbury, TN 
A certification was issued covering all 
workers separated on or after October 
31, 1989. 
TA-W-25,095; Key Hollow Corp, 
Pleasant:Shade, TN 
A certification was issued covering all 
workers separated on.or after November 
6, 7989. 
TA-W-24,976; R.W..MLM Apparel & 
Blue Jean Factory, Lebanen, TN 
A certification was issued covering all 
workers separated on or after October 
10, T989. 
TA—W-24,977; R.W..MLM Apparel & 
Blue Jean Factory, Scottsville, KY 
A certification was issued covering all 
workers separated on or.after October 
10, 1989. 
TA-W-24,978; R.W.MLM Apparel & 
Biue Jean Factory, Holland, KY 
A certification was issued covering all 
workers separated on or after October 
10, 1989. 


TA-W-25,116; Endicott Johnson, 
Mildred, :PA 


A certification was issued :covering.all 
workers separated .on.or after November 
9, 1989. 


ae ‘Georgia Boot, Chapel 


A certification was issued ‘covering all 
workers separated on er after November 
9, 1989. 

TA-W-25,104; St. Paul Sportswear Co., 
‘St. Poul, VA 

A certification was issued covering all 
workers separated on or after October 
22,1988. 

TA-W-25,098; The Lee Apparel Ca., 
Hartville, MO 


A certificatian was issued covering all 
workers separated on or after November 
5, 1989. 


TA-W-25,031; Gary Co., dnc,, Gallatin, 
IN 


A certification was issued.covering all 
workers separated on or after October 
24, 1990. 

SC 


A certification was issued covering all 
workers separated on.or after October 
24, 1990. 

TA-W-25,289; Bold Enterprises, Inc., 
Spartanburg, SC 

A certification was tssued-covering all 
workers separated on or after October 
24, 1990. 

I hereby-certify that the 
aforementioned determinations were 
issued during the month of January, 
1991. Copies of these determinations are 
available for inspection in-room C4318, 
U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
DC:20210 during normal business hours 
or will be mailed to persons.to write to 
the dbove address. 


Dated: February 5, 1991. 
Marvin M. Fooks, 
Director, Office.of Trade-Adjustnent 
Assistance. 
[FR :Doc. 91-4002 Filed 2-20-61; 6:45 am] 
BILLING CODE 4510-30-M 


[TA-W-25,060] 
Skagit Manufacturing Sedro Woolley, 
‘Determination 
Regarding Application for 
Reconsideration 


By:an application dated January 8, 
1991, the Glase,.Molders, Pottery, 
Plastics & Allied Workers Union (GMP) 
requested administrative 
reconsideration of the:subject petition 
for trade adjustment assistance. The 
denial notice was.signed.on. December 
21, 1990 and published in:the Federal 
Register on January 17, 1991 56 FR 1825). 

Pursuant to 29 CFR 90.18{c) 
reconsideration may be granted:under 
the following.circumstances: {1) df it 
appears.on ines basis.of facts not 
previously considered that the 
determination complained:of was 
erroneous. (2) If.it appears that the 
determination.complained of was-based 
on a mistakein the determination of 
facts not previously considered; or {3) If 
in the opinion.ofthe Certifying Officer, a 
misinterpretation.of facts or.of the law 
justified reconsideration of the decision. 

The workers.at Sedro Woolley 

produced castings. The Sedro Woolley 
facility alosed in July, 1990. 


The union claims that imgorts of oil 
and timber:contributed importantly to 
declines in sales, production and 
employment at Skagit Manufacturing. 
The union also provided the name of a 
customer who imported foreign castings. 

The Department addressed the. oil and 
timber issues in its notice of 
determination. In order for workers to 
obtain a worker group 
must be increased imports of articles 
that are like or directly competitive with 
those produced at the workers’ firm and 
they must have contributed importantly 
to declines in sdles.or production and 
employment. Timber and oil are not like 
or directly competitive with castings. 

The Department’s-customer survey 
included data from .the customer 
submitted by the union. No new 
information was submitted by the union 
which would warrant a change‘in the 
Department's determination. 
Conclusion 


After.a review of the application and 
investigative findings, I conclude that 
there:has ‘been no error or 
misinterpretation of the law or of the 
facts which would justify 
reconsideration of the Department of 
Laber’s prior decision. Accordingly, the 
application is denied. 

Signed at Washington, DC., this 11th day of 
February 1991. 

Robert O. Deslongchamps, 

Director, Office of Legislation & Actuarial 
Services, Unemployment Insurance Service. 
[FR Doc. 91-4093 Filed 2-20-91; 8:45.am] 
BILLING CODE 4510-20-44 


MARTIN LUTHER KING, JR. FEDERAL 
HOLIDAY COMMISSION 


Meeting 


AGENCY: The Martin dather King, jr. 
Federal -Holiday Commission. 


ACTION: Notice:of meeting. 


SUMMARY: In accordance wifh the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, the Martin 
Luther King, jr. Federal Holiday 
Commission announces a forthcoming 
meeting of the Commission. 

DATE: March 6, 1991. 

TIME: 1-3 p.m. 

LOCATION: Rayburn House Office 
Building, room 2203, Washington, DC. 
TOPICS TOBE ADDRESSED: Review of 
Commission ‘Activities for 1991; Reports 
from Committees ufthe‘Commission; 
Financial Report. 

FOR PURTHER INFORMATION CONTACT: 
Madeline Y. ‘Lawson, the Martin Luther 





King, Jr. Federal Holiday Commission, 

Washington, DC 20410 (202) 708-1005. 
Dated: February 12, 1991. 

Madeline Y. Lawson, 

Deputy Executive Director. 

[FR Doc. 91-4107 Filed 2-20-61; 8:45 am] 

BILLING CODE 4210-01-M 


NATIONAL CREDIT UNION 
ADMINISTRATION 


Public information Collection 
Requirement Submitted to OMB for 
Review . 


Date: February 13, 1991. 

The National Credit Union 
Administration has submitted the 
following public information collection 
requirements to OMB for review and 
clearance under the Paperwork 
Reduction Act of 1980, Public Law 96- 
511. Copies of the submissions may be 
obtained by calling the NCUA 
Clearance Officer listed. Comments 
regarding information collections should 
be addressed to the OMB reviewer 
listed and to the NCUA Clearance 
Officer, NCUA, Administrative Office, 
room 7344, 1776 G Street, Washington, 
DC 20456. 

OMB Number: 3133-0094. 

Form Number: None. 

Type of Review: Extension of the 
expiration date of a currently approved 
collection without any change in the 
substance or in the method or collection. 

Title: Criminal referral form. 

Description: All federally insured 
credit unions are required to complete 
and within seven business days report 
suspected criminal activity on NCUA 
Form 2362 to the NCUA Regional 
Director, U.S. Attorney and the FBI. This 
requirement provides for timely and 
specific information needed for 
decisions regarding prosecution. 

Respondents: Federally-insured credit 
unions. 

Estimated Number of Respondents: 
800. 

Estimated Burden Hours per 
Response: 1.50 hours. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden: 
1,200 hours. 

Clearance Officer: Wilmer A. Theard, 
(202) 682-9700, National Credit Union 
Administration, room 7344, 1776 G 
Street, NW, Washington, DC 20456. 

OMB Reviewer: Gary Waxman (202) 
395-7340, Office of Management and 


Budget, room 3208, New Executive 
Office Building, Washington, DC 20503. 
Becky Baker, 

Secretary of the NCUA Board. 

[FR Doc. 91-4016 Filed 2-19-81; 8:45 am] 
BILLING CODE 7535-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Documents Containing Reporting or 
Recordkeeping Requirements: Office 
of Management and Budget Review 
AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Notice of the Office of 
Management and Budget review of 
information collection. 


summary: The Nuclear Regulatory 


Commission (NRC) has recently 
submitted to the Office of Management 
and Budget (OMB) for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 


1. Type of submission, new, revision, 
or extension: Extension. 

2. The title of the information 
collection: Caseload Planning Survey. 

3. The form number if applicable: NRC 
Form 462. 

4. How often the collection is 
required: The information is requested 
annually. 

5..Who will be required or asked to 
report: The information is requested 
from approximately 100 current and 
potential licensees under 10 CFR Parts 
40, 70, 71, and 72, primarily suppliers of 
fuel and associated services needed for 
the nuclear power industry. 

6. An estimate of the number of 
responses: 70. 

7. An estimate of the total number of 
hours needed annually to complete the 
requirement or request: Four hours per 
response, for a total of 280 hours. 

8. An indication of whether section 
3504(h), Public Law 96-511 applies: Not 
applicable. 

9. Abstract: Information is requested 
each year from current and potential 
NRC licensees, primarily suppliers of 
fuel and associated services needed for 
the nuclear power industry, about their 
plans to submit license review requests 
to the NRC, to assist the Office of 
Nuclear Material Safety and Safeguards 
in preparing a caseload forecast prior to 
budget formulation. NRC Form 462 is 
used to collect the information. 

Copies of the submittal may be 
inspected or obtained for a fee from the 
NRC Public Document room, 2120 L 
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Street, NW. (Lower Level), Washington, 
DC 


Comments and questions may be 
directed by mail to the OMB reviewer: 
Ronald Minsk, Paperwork Reduction 
Project (3150-0072), Office of 
Information and Regulatory Affairs, 
NEOB-3019, Office of Management and 
Budget, Washington, DC 20503. 

Comments may also be communicated 
by telephone at (202) 395-3084. 

The NRC Clearance officer is Brenda 
Jo. Shelton, (301) 492-8132. 


Dated at Bethesda, Maryland, this 12th day 
of February 1991. 


For the Nuclear Regulatory Commission. 
Patricia G. Norry, 
Designated Senior Official for Information 
Resources Management. 
[FR Doc. 91-4051 Filed 2-20-91; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards (ACRS) and Advisory 
Committee on Nuclear Waste (ACNW); 
Proposed Meetings 


In order to provide advance 
information regarding proposed public 
meetings of the ACRS Subcommittee 
and meetings of the ACRS fu'l 
Committee, of the ACNW, and the 
ACNW Working Groups the following 
preliminary schedule is published to 
reflect the current situation, taking into 
account additional meetings which have 
been scheduled and meetings which 
have been postponed or cancelled since 
the last list of proposed meetings 
published January 24, 1991 (56 FR 2779). 
Those meetings which are definitely 
scheduled have had, or will have, an 
individual notice published in the 
Federal Register approximately 15 days 
(or more) prior to the meeting. It is 
expected that sessions of ACRS full 
Committee and ACNW meetings 
designated by an asterisk (*) will be 
open in whole or in part to the public. 
ACRS full Committee and ACNW 
meetings begin at 8:30 a.m. and ACRS 
Subcommittee and ACNW Working 
Group meetings usually begin at 8:30 
a.m. The time when items listed on the 
agenda will be discussed during ACRS 
full Committee and ACNW meetings 
and when ACRS Subcommittee 
meetings will start will be published 
prior to each meeting. Information as to 
whether a meeting has been firmly 
scheduled, cancelled, or rescheduled, or 
whether changes have been made in the 
agenda for the March 1991 ACRS and 
ACNW full Committee meetings can be 
obtained by a prepared telephone call to 
the Office of the Executive Director of 
the Committees (telephone: 301/492- 





Federdl Register / ‘Vol. 56, No. 35 / Thursday, February 21, 1991 j/ Notices 


4600 (recording) or 301/492-7288, Attn: 
Barbara Jo White) between 7:30 a.m. 
and 4:15 p.m., Eastern Time. 

ACRS Subcommittee Meetings 


TVA Plant Licensing and Restart, 
March 4 {2 p.m.) and $ (8:30.a.m.), 1981, 
Hotel, Huntsvill 


‘ater 
Reactors, March 6, 1991, Bethesda, MD. 
The Subcommittee will.discuss the 
Accident Analyses and.Seismic 
Methodologies for the ABB Combustion 
Engineering's System 80+ Standard 
Plant Design, and.other related issues. 

Human Factors, March 6, 1991 [3 
p.m.), Bethesda, MD. The Subcommittee 
will review the Proposed Rule on 
Training and ‘Qualification of Civilian 
Nuclear Power Plant Personnel. 

Planning and Procedures, March 7, 
1991 (5:30 pan.), Bethesda, MD. The 
Subcommittee will discuss the E 
qualifications of candidates nominated 
for appointment to the Committee and 
revisions to the Subcommittee 
assignments. Portions of this meeting 
will be closed to discuss information of 
a personal nature the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy. 

Improved Light Water‘Reactors, 
March 14 and 15, 1991 (tentative), Palo 
Alto, CA. The Subcommittee will review 
the NRC staff's Draft Safety Evaluation 
Report corresponding to Chapters 6-13 
of the EPRI-ALWR Requirements 
Document for the Evolutionary Designs, 
and other related issues. 

Joint Thermal Hydraulic Phenomena 
and Severe Accidents, March 21, 1991, 
Bethesda, MD. The Subcommittee will 
discuss the issue of NRC computer 
codes and their documentation. 

Auxiliary and Secondary Systems, 
March 22, 1991, Bethesda, MD. The 
Subcommittee will discuss the 
NUMARC Fire Vulnerabilities 
Evaluation (FIVE) Methodology and 
Generic Issue 130, ‘Essential Service 
— Pump Failures at Multiplant 

ites.” 

Maintenance Practices-.and 
Procedures, April 10, 1991, Bethesda, 
MD. The Subcommittee will:discuss the 
maintenance rule ae: 

Thermal Hydraulic Phenomena, Date 
to be determined (March, tentative), 
Bethesda, MD. The Subcommittee will 
review the status.of the application of 
the Code Scaling, Applicability, and 
Uncertainty (CSAU) Evaluation 
Methodology to a small-break LOCA 
calculation fora B&W 

Advanced Boiling Water Reactors, 
Date to be determined (March/April, 


tentative), Bethesda, MD. The 
Subcommittee will review the GE/ 
ABWR design detail and layout. 

Joint Plant'Operations and 
Probabilistic Assessment, Date to be 
determined (April, tentative), Bethesda, 
MD. The Subcommittees -will review the 
NRC staff's Action Plan to evaluate the 
risk from nuclear power plant shutdown 
operations. 

Joint Thermal Hydraulic Phenomena 
and Core Perfermance, Date to'be 
determined (April/May, tentative), 
Bethesda, MD. The ‘Subcommittees will 
continue their review of the issues 
pertaining to BWR core power stability. 

Joint Regulatory Activities and 
Containment Systems, Date to‘be 
determined, Bethesda, MD. The 
Subcommittees will review the proposed 
final revision to appendix J to 10 CFR 
part 50, “Primary Reactor’‘Containment 
Leakage Testing for Water-Cooled 
Power Reactors,” .and an associated 
Regulatory Guide. 

Severe Accidents, Date to.be 
determined, Bethesda, MD. The 
Subcomniittee will discuss elements of 
the Severe Accident Research Program. 

Jeint Advanced Boiling Water 
Reactors and Advanced Pressurized 
Water Reactors, Date to be determined, 
Bethesda, MD. The Subcommittees will 
perform a comparison between the 
Licensing Review Basis documents for 
the GE/ABWR and:CE/Systeme 60+ 
designs. 

Instrumentation and Contral Systems, 
Date to be determined, Bethesda, MD. 
The Subcommittee will.discuss EPRI's 
reactor set-point analysis methodology 
for future plants. 

Improved Light Water Reactors, Date 
to be determined, Bethesda, MD. The 
Subcommittee will discuss adoption of 
the (N+2):concept for future plants. 
ACRS Full Committee Meetings 


371st ACRS Meeting, March 7-9, 1991, 
Bethesda, MD. Items are tentatively 
scheduled. 

*A. Reactor Operating Experience 
and Events (Open}—Briefing and 
discussion regarding recent operating 


— at nucle ants, 
Soteeene damage to 
on cima 


Power Station, Unit 3. 

*B. Performance of Solenoid Valves 
(Open)—Briefing and.discussion 
regarding the status.of the review and 
evaluation of solenoid valve problems at 
US. nuclear.power plants performed by 
the NRC’s Office for Analysis and 
Evaluation of Operational Data {AEOD). 

*C. Gontainment.Design Criteria 
(Qpen})—Continue preparation of ACRS 
report to NRC regarding containment 


design criteria for future light-water 
reactor plants. 

“DP. Browns Ferry Nuclear Power 
Plant.Unit 2{Open}—Review end report 
on-proposed:restart of fhe Browns Ferry 
Nuclear Power Plant, Unit 2. 

*E. Oyster Creek ‘Nuclear Generating 
Station (Open})—Review and report on 
proposed full-term operating license for 
this nuclear plant. 

“*F. Training and Qualification of 
Civilian Nuclear Power Plant Personnel 
(Open}—Review and report on the 
proposed NRC rule regarding training 
and qualification of civilian nuclear 
power plant personnel. 

*G. Future ACRS Activities (Open)— 
Discuss anticipated subcommittee 
activities and items proposed for 
consideration by the full Committee. 

“H. ACRS Subcommittee Activities 
(Open}—Hear and discuss reports 
regarding the status of assigned ACRS 
subcommittee activities. 

*]. Appointment ef ACRS Members 
(Open)—Discuss qualifications of 
candidates proposed for appointment to 
the Committee. 

*]. Conduct of ACRS Activities 
(Open})—Discuss proposed revision of 
ACRS ‘bylaws:and other administrative 
Matters as :appropriate. 

*K. Miscellaneous (Open}—Complete 
discussion of topics considered at 
previous meetings as time and 
availability.of information permit. 

372nd ACRS Meeting, April 11-13, 
1991—Agenda tobe announced. 

373rd ACRS Meeting, May 9-11, 
1991—Agenda to be announced. 


ACNW Full Gommittee and ‘Working 
Group Meetings 


29th ACNW Meeting, March 20-22, 
1991, Bethesda, MD. Items are 
tentatively scheduled. 

*A. Review and comment on an NRC 
staff Technical Position regarding 
Regulatory Considerations in the Design 
and Censtruction of the Exploratory 
Shaft Facility. 

*B. Review and-comment on the NRC 
staff's Interim Criteria for 
*C. Briefing and discussion regarding 
the:status of the Systematic Regulatory 
‘Analysis :currently ‘being conducted by 
the Center-for Nuclear Waste 
Regulatory Aanlyses (CNWRA). 

*D. Briefing by and discussion with 
the NRC's Division of High Level Waste 
Management personnel on their plans 
for the review.of the DOE Exploratory 
Shaft Facility Alternatives Study. 

*E. Meeting with the low-level waste 
coordinator from Massachusetts to hear 
about the development of the state's 
strategic plan for LLW disposal. 
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*F. Meeting with the Commissioners 
to discuss items of mutual interest. 

*G. Continue discussions on 10 CFR 
part 60, high-level waste repository 
subsystem performance requirements 
and their conformance with the EPA 
high-level waste standards. 

*H. Discuss and report on Carbon-14 
considerations relative to a high-level 
waste repository. 

*I. Prepare response to a recent Staff 
Requirements Memorandum related to 
revising 10 CFR part 61 relative to 
attention to leaching resistance of the 
low-level waste form. 

*J. Review NRC oversight and 
monitoring of existing low-level waste 
disposal facilities through the 
Agreement State program. 

*K. Discuss anticipated and proposed 
Committee activities, future meeting 
schedule, administrative and 
organizational matters, as appropriate. 

*L. Briefing by Louisiana Energy 
Systems on their private uranium 
enrichment facility plans. Topics of 
interest include the disposal of the 
depleted uranium and the licensing 
process for the facility. 

*M. Discuss matters and specific 
issues that were not completed during 
the previous meetings as time and 
availability of information permit. 

30th ACNW Meeting, April 23-24, 
1991—Agenda to be announced. 

31st ACNW Meeting, May 22-23, 
1991—Agenda to be announced. 

ACNW Working Group on 
Geophysics, Date to be determined, 
Bethesda, MD. The Working Group will 
discuss the use of geophysics in site 
characterization of a HLW site. 
Discussions will include key site 
characterization problems for 
geophysics to address and the 
geophysical methods needed. The 
Working Group will also discuss the 
DOE report, “Status of Data, Major 
Results, and Plans for Geophysical 
Activities, Yucca Mountain Project.” 

ACNW Working Group on Long-Term 
Climate Change, Date to be determined, 
Bethesda, MD. The Working Group will 
discuss how well climate changes can 
be predicted in the future and the impact 
on the assessment of performance of a 
HLW repository. 

ACNW Working Group on 
Quaternary Geologic Dating, Date to be 
determined, Bethesda, MD. The Working 
Group will discuss problems and 
limitations with dating methods, 
particularly those related to the 
assessment of volcanic hazards at a 
HLW repository. 


Dated: February 14, 1991. 
John C. Hoyle, 
Advisory Committee Management Officer. 
[FR Doc. 91-4052 Filed 2-20-91; 8:45 am] 
BILLING CODE 7590-01-M 


NUCLEAR WASTE TECHNICAL 
REVIEW BOARD 


ACTION: Notice of meeting. 


SUMMARY: Pursuant to the Nuclear 
Waste Technical Review Board's 
(Board) authority under section 5051 of 
Public Law 100-203 of the Nuclear 
Waste Policy Amendments Act of 1987, 
the Board’s Panel on Transportation & 
Systems will hold a meeting on March 
14-15, 1991, at the Albuquerque Hilton 
Hotel, 1901 University Boulevard, NE., 
Albuquerque, New Mexico 87102; (505) 
884-2500. The sessions, which are open 
to the public, will run from 8:30 a.m. to 5 
p.m., on March 14, and from 8:30 a.m. to 
12 noon on March 15. 

At the morning session on March 14, 
representatives of the Department of 
Energy (DOE) and its contractor, 
Westinghouse, will brief the panel of the 
nature and scope of the Waste Isolation 
Pilot Plant’s (WIPP) transportation 
program. That afternoon, 
representatives of the Environmental 
Evaluation Group of New Mexico, the 
State of Nevada, and the Western 
Governors’ Association Working Group 
on Nuclear Waste have been invited to 
comment on activities in their state or 
region associated with the impending 
transport of radioactive waste. 

On March 15, presenters from the 
previous day along with representatives 
of the DOE’s Office of Civilian 
Radioactive Waste Management have 
been invited to participate in a round- 
table discussion. The group will explore 
ways in which planners of the civilian 
radioactive waste transportation 
program can learn from efforts already 
underway at WIPP and from future 
WIPP program activities with its large- 
scale radioactive waste transportation 
campaign. 

Transcripts of the meeting will be 
available on a library-loan basis from 
Ms. Victoria Reich, Board librarian, 
beginning April 1, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Karyn D. Severson, Nuclear Waste 
Technical Review Board, Office of 
External Affairs, 1100 Wilson Boulevard, 
suite 910, Arlington, Virginia 22209; (703) 
235-4473. 

PURPOSE: The Nuclear Waste Technical 
Review Board is not responsible for 
reviewing and commenting on the WIPP 
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program, which is substantially different 
from the civilian program to dispose of 
high-level radioactive waste. The WIPP 
program involves storing defense 
transuranic waste in salt. The WIPP | 
transportation program also differs in 
several other important ways from the 
civilian program. However, there are 
similarities between the two programs, 
including size and scope, approaches to 
accident prevention, and need for 
emergency response measures. Because 
the WIPP program will commence well 
in advance of the civilian program, these 
similarities offer the planners of the 
civilian program opportunities to learn 
from the experience of the WIPP 
transportation program as it unfolds. 
The purpose of this meeting is to 
identify and to explore ways to exploit 
the experience gained in the WIPP 
program in a systematic way that — 
benefits the civilian program. 


BACKGROUND: The Nuclear Waste 
Technical Review Board was 
established by the Nuclear Waste Policy 
Amendments Act of 1987 to evaluate the 
scientific and technical validity of 
activities undertaken by the DOE's 
civilian high-level radioactive waste 
program. In the same law, Congress 
directed the DOE to characterize a site 
at Yucca Mountain, Nevada, for the 
proposed development of an 
underground repository for the 
permanent isolation of commercial spent 
fuel and defense high-level radioactive 
waste. The Board is responsible for the 
analysis of the DOE’s Yucca Mountain 
site-characterization activities and 
activities relating to the packaging and 
transport of the radioactive waste that 
ultimately could be stored there. The 
Board is not involved in any way in 
reviewing the WIPP program. 


To facilitate its review of the DOE 
program, the Board organized its 
members into several panels, one of 
which is the Panel on Transportation & 
Systems. This panel is reviewing the 
DOE's programs relating to the transport 
and packaging of civilian radioactive 
waste. The work of the panel has 
focused on issues selected, in part, 
because of the opportunity to affect 
transportation system planning for the 
civilian program while it is still in its 
early stages. 

Dated: February 15, 1991. 

William D. Barnard, 

Executive Director, Nuclear Waste Technical 
Review Board. 

[FR Doc. 91-4125 Filed 2-20-91; 8:45 am] 
BILLING CODE 6820-AM-M 
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SMALL BUSINESS ADMINISTRATION 
[License No. 02/02-0491] 


Notice is hereby given that GHW 
Capital Corporation, 501 Madison 
Avenue, New York, New York 02102- 
0491 has surrendered its License to 
operate as a small business investment 
company under the Small Business 
Investment Act of 1958, as amended 
(Act). GHW Capital Corporation was 
licensed by the Small Business 
Administration on November 13, 1985. 

Under the authority vested by the Act 
and pursuant to the Regulations 
promulgated thereunder, the surrender 
of the license was accepted on 
November 30, 1990 and accordingly, all 
rights, privileges, and franchises derived 
therefrom have been terminated. 
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: February 7, 1991. 

Bernard Kulik, 

Associate Administrator for Investment. 
[FR Doc. 91-4078 Filed 2-20-91; 8:45 am] 
BILLING CODE 8025-01-M 


a ——— 


Public Meeting 


The National Small Business 
Development Center Advisory Board 
will hold a public meeting on 
Wednesday, March 13th, from 8:30 a.m. 
to 9:30 and from 11:30 a.m. to 12 noon in 
the sixth floor conference room, at the 
Small Business Administration, 409 3rd 
Street, SW., Washington, DC. 

The purpose of the meeting is to 
discuss such matters as may be 
presented by Advisory Board Members, 
staff of the U.S. Small Business 
Administration, or others present. 

For further information, write or call 
Hardy Patten, SBA, room 6659, U.S. 
Small Business Administration, 409 3rd 
Street, SW., Washington, DC 20416, 
telephone (202) 205-6766. 

Dated: February 11, 1991. 

Jean M. Nowak, 

Director, Office of Advisory Councils. 
[FR Doc. 91-4079 Filed 2-20-91; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF STATE 
[Public Notice 1344] 


Shipping Coordinating Committee; 
Meeting : 


The Shipping Coordinating Committee 
(SHC) will conduct an open meeting at 


9:30 a.m. on May 1, 1991, in room 2415, 
at U.S. Coast Guard Hedquarters, 2100 
Second Street SW., Washington, DC 
20593. The purpose of the meeting is to 
finalize preparations for the 59th 
Session of the Maritime Safety 
Committee and associated bodies of the 
International Maritime Organization 
(IMO) which is scheduled for May 13— 
24, 1991, at the IMO Headquarters in 
London. The purpose of the meeting is to 
discuss the papers received and the 
draft U.S. positions for the Maritime 
Safety Committee. 

Among other things, the items of 
particular interest are: 

—Consideration and adoption of 
amendments to SOLAS ’74 and 
related codes. 

—Reports of Technical Sub-Committees. 

—Prevention and abatement of marine 
pollution incidents. 

—Survey and certification. 

—Voyage data recorders. 

Members of the public may attend 
these meetings up to the seating 
capacity of the room. Interested persons 
may seek information by writing: Mr. 
Gene F. Hammel, U.S. Coast Guard (G- 
CI), room 2114, 2100 Second Street SW., 
Washington, DC 20593 or by calling: 
(202) 267-2280. 


Dated: January 31, 1991. 
Geoffrey Ogden, 
Chairman, Shipping Coordinating Committee. 
[FR Doc. 91-4018 Filed 2-20-91; 8:45 am] 
BILLING CODE 4710-07-M 


Office of Diplomatic Security 
[Public Notice 1298] 


Privacy Act of 1974; Altered System of 
Records 


Notice is hereby given that the 
Department of State proposes to alter an 
existing system of records, STATE-53, 
pursuant to the provisions of the Privacy 
Act of 1974 (5 U.S.C. 552a(o)) and the 
Office of Management and Budget 
Circular No. A-130, Appendix I. The 
Department's report was filed with the 
Office of Management and Budget on 
October 4, 1990. 

It is proposed that the current system 
“Records of the Inspector General of the 
Department of State and the Foreign 
Service” be renamed “Records of the 
Inspector General and Automated 
Individual Cross-Reference System.” 
Also proposed are revisions and/or 
additions to the system location, the 
categories of individuals covered by the 
system, the authority for maintenance of 
the system, categories of records in the 
system, routine uses, retrievability and 
safeguards, and retention and disposal. 
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These changes to the existing system 
description are proposed in order to 
more accurately reflect the Office of the 
Inspector General’s recordkeeping 
system, the enlargement of the scope of 
its mandate, and a reorganization of its 
activities and operations. The 
introduction of the automated individual 
cross-reference index is designed to 
facilitate the management of the name- 
retrievable information maintained in 
support of the Inspector General’s 
programs. 

Any persons interested in commenting 
on the altered system of records may do 
so by submitting comments in writing to 
Frank M. Machak, Acting Director, 
Office of Freedom of Information, 
Privacy, and Classification Review; 
Room 1239, Department of State, 2201 C 
Street, NW., Washington, DC 20520. 

The altered system, the “Records of 
the Inspector General and Automated 
Individual Cross-Reference System, 
STATE-53,” will read as set forth below. 

Dated: October 4, 1990. 

For the Secretary of State. 

Sheldon J. Krys, 
Assistant Secretary for Diplomatic Security. 


STATE-53 


SYSTEM NAME: 


Records of the Inspector General and 
Automated Individul Cross-Reference 
System. 


SECURITY CLASSIFICATION: 
Classified. 


SYSTEM LOCATION: 


Department of State, 2201 C Street, 
NW., Washington, DC 20520, and 
Department annexes. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 


Present and former employees of the 
Department of State (including foreign 
nationals); individuals (or firms) doing 
business with State, including 
contractors, grantees or others funded 
by the Department; individuals who 
have purchased USG employees’ 
property overseas; members of the 
foreign affairs community who come 
under the direction, coordination and 
supervision of chiefs of missions; other 
individuals whose association with the 
Department relates to the alleged 
violations of the Department's rules of 
conduct, the Civil Service merit system, 
or to any other criminal or civil 
misconduct which affects the integrity or 
facilities of the Department of State; 
witnesses, complainants, confidential or 
nonconfidential informants, suspected 
defendants; or parties who have been 





identified by the Office of the Inspector 
General or by other agencies, 
constituent units of State, and members 
of the general public in connection with 
the authorized functions of the Inspector 
General. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: - 

The Foreign Service Act of 1980 (22 
U.S.C. 3901) in accordance with the 
Department of State Authorization Act 
for Fiscal year 1986; and the Inspector 
General Act of 1978 {5 U.S.C. Appendix 
3). 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Investigatory material. The 
Automated Individual Cross-Reference 
System summarizes results of 
investigations, inspections, audits, or 


Evaluation Reports. Reports of 
_investigations conducted by other 
Departmental, Federal, State and local 
investigative agencies under the 
direction of, or on behalf of, the 
Inspector General. Inspectors’ 
Evaluation Reports on chiefs of 
missions, deputy chiefs of missions, 
principa) officers at posts, assistant 
secretaries, and deputy assistant 
secretaries. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THIS SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

The information contained in the 
Records of the Inspector General and 
the Automated Individual Cross- 
Reference System is collected and 
maintained in the administration of the 
Department of State, Federal Criminal 
Statutes, Uniform Code of Military 
Justice, Executive Orders, and the Code 
of Federa) Regulations to oversee and 
enforce Federal laws and regulations. 
Material gathered is used in the 
enforcement of the aforementioned laws 
and regulations. These records may be 
disseminated, depending on jurisdiction 
' to Department on jurisdiction to the 
following. 

(1) Department of State officials in the 
administration of their responsibilities; 

(2) Appropriate committees of the 
Congress in erance of their 
respective oversight functions; 

(3) Private international or other 
organizations having any source from 
which information is requested in the 
course of investigation to the extent 
Necessary to identify the individual or 
individuals, to inform the source of the 
nature and purpose of the investigation, 


and to identify the type of information 
requested; 

(4) A Federal, State, local, or foreign 
agency or other public authority that 
investigates or prosecutes or assists in 
investigation or prosecution of such 
violation, or enforces or implements or 
assists in enforcement or 
implementation of the statute, rule, 
regulation or order; 

(5) A Federal, State, local or foreign 
agency or other public authority, or 
eyo organization, maintaining 

vil, criminal, or other relevant 
cenaaais records or other pertinent 
records, such as current licenses, or to a 
consumer reporting agency, in order to 
obtain information relevant to an 
agency investigation, audit, or other 
inquiry, or relevant to a decision 
concerning the hiring or retention of an 
employee or other personnel action, the 
issuance of a security clearance, the 
establishment of a claim, or the 
initiation of administrative, civil, or 
criminal action; 

(6) A Federal, State, local, or foreign 
agency or other public authority, or 
professional organization, if relevant to 
the recipient's hiring or retention of an 
employee or other personnel action, the 
issuance of a security clearance, the 
letting of a contract, the issuance of a 
license, grant or other benefit, the 
establishment of a claim, or the 
initiation of administrative, civil, or 
criminal action; 

{7) Any private or public source, 
witness, or subject from which 
information is requested in the course of 
a legitimate agency investigation, audit, 
or other inquiry to the extent necessary: 
to identify an individua); to inform the 
source, witness, or subject of the nature 
and purpose of the investigation, audit 
or other inquiry; and to identify the 
information requested; 

(8) An attorney or other designated 
representative of any source, witness, or 
subject described in paragraph 7 only to 
the extent that the information would be 
provided to that category of individuals 
themselves in the course of an 
investigation, audit, or cther inquiry; 

(9) The Department of Justice when 
the Department of State or any 
component thereof, or any employee of 
the Department in his or her official 
capacity, or any employee of the 
Department in his or her individual 
capacity where the Department of 
Justice has agreed to represent the 
employee, or the United States, where 
the Department of State determines that 
\Wigation is likely to affect the 
Department or any of its components, is 
a party to litigation or has an interest in 
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such litigation, and the use of such 
records by the Department of Justice is 
deemed by the Department of State to 
be relevant and necessary to the 
litigation; 

(10) In a proceeding before a court or 
adjudicative body, when the agency, or 
any component thereof, or any employee 
of the agency in his or her official 
capacity, or any employee of the agency 
in his or her individual capacity where 
the agency has agreed to represent the 
employee, or the United States, where 
the agency determines that litigation is 
likely to affect the agency or any of its 
components, is a party to litigation or 
has an interest in such litigation, and the 
agency determines that use of such 
records is relevant and necessary to the 
litigation; 

(11) To a member of Congress at the 
sole discretion of the Inspector General 
upon a determination of the propriety of 
such a disclosure and only for such 
purposes as authorized by the statutory 
mandate of the Inspector General; 

(12) The Department of Justice for the 
purpose of obtaining its advice; 

(13) The Office of Management and 
Budget for the purpose of obtaining its 
advice regarding agency obligations 
under the Privacy Act, or in connection 
with the review of private relief 


_ legislation; 


(14) In response to a subpoena issued 
by a Federal agency having the power to 
subpoena records of other Federal 
agencies; 

(15) A grand jury agent pursuant — 
either to a Federal or State grand jury 
subpoena, or to a prosecution request 
that such record be released for the 
purpose of its introduction to a grand 


jury; 

(16) A Federal agency responsible for 
considering suspension or debarment 
action where such record would be 
relevant to such action; 

(17) An entity or person, public or 
private, where di of the record 
is needed to enable the recipient of the 
record to take action to recover money 
or property of the United States 
Department of State, where such 
recovery will accrue to the benefit of the 
United States, or where disclosure of the 
record is needed to enable the recipient 
of the record to take appropriate 
disciplinary action to maintain the 
integrity of the program or operations of 
the Department of State; : 

(18) A Federal, State, local, or foreign 
agency, or other public authority, for use 
in computer matching programs to 
prevent and detect fraud and abuse in 
benefit programs administered by any 


agency, to support civil and criminal law 
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enforcement activities of any agency 
and its components, and to collect debts 
and overpayments owed to any agency 
and its components; 

(19) A public or professional licensing 
organization when such record 
indicates, either by itself or in 
combination with other information, a 
violation or potential violation of 
professional standards, or reflects on 
the moral, educational, or professional 
qualifications of an individual who is 
licensed or who is seeking to become 
licensed and, 

(20) Debt collection contractors for the 
purpose of collecting delinquent debts 
as authorized by law. 

Also see the “Routine Uses” 
paragraph of the Prefatory Statement 
published in the Federal Register (42 FR 
49699, September 27, 1977). 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 


Hard copy, electronic media. 


RETRIEVABILITY: 

Investigatory case files and 
Inspectors’ Evaluation Reports are 
retrievable by an individual’s name. 


SAFEGUARDS: 

All eraployees of the Department of 
State have undergone a thorough 
background security investigation. 
Access to the Department of State and 
its annexes is controlled by security 
guards, and admission is limited to 
those individuals possessing a valid 
identification card or individuals under 
proper escort. All records containing 
personal information are maintained in 
secure file cabinets or in restricted 
areas, access to which is limited to 
authorized personnel. Access to 
computerized files is passwork 
protected and under the direct 
supervision of the system manager. The 
system manager has the capability of 
printing audit trails of access from the 
computer media, thereby permitting 
regular ad hoc monitoring of computer 
usage. Inspector General reports and 
investigative files are disseminated only 
by the Inspector General and only to the 
Department of Justice, Congressional 
oversight committees, and/or the 
immediate Department principals or 
offices with a clear need-to-know the 
matter being reported. No secondary 
distribution is permitted without the 
expressed written permission of the 
Inspector General. 


RETENTION AND DISPOSAL: 
Rentention of these records varies 
depending upon the specific kind of 


record involved in accordance with 
published schedules of the Department 
of State. More specified information 
may be obtained by writing to the 
Director, Office of Freedom of 
Information, Privacy, and Classification 
Review; Room 1239, Department of 
State, 2201 C Street, NW., Washington, 
DC 20520. 


SYSTEM MANAGER AND ADDRESS: 


The Inspector.General, Office of the 
Inspector General, Room 6817, 
Department of State, 2201 C Street, NW., 
Washington, DC 20520. 


NOTIFICATION PROCEDURE: 


Individuals who have reason to 
believe that the Records of the Inspector 
General and Automated Individual 
Cross-Reference System might have 
information pertaining to them, should 
write to the Director, Office of Freedom 
of Information, Privacy, and 
Classification Review; Room 1239, 
Department of State, 2201 C Street, NW., 
Washington, DC 20520. The individual 
must specify that he/she wishes the 
Records of the Inspector General and 
Automated Individual Cross-Reference 
System to be checked. At a minimum, 
the individual should include: name, 
date and place of birth, current mailing 
address and zip code, and signature. 


RECORD ACCESS AND AMENDMENT 
PROCEDURES: 
Individuals who wish to gain access 


to or amend records pertaining to 
themselves should write to the Director, 


Office of Freedom of Information, 


Privacy, and Classification Review 


(address above). 


RECORD SOURCE CATEGORIES: 
These records contain information 
obtained from interviews, review of 


records, and authorized investigative 
techniques. 


SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

Certain records contained within this 
system of records may be exempted 


from the requirements of any part of the 
Act except subsections (b), (c) (1) and 


(2), {e)[4) [A) through [F), (e)(6), (7), (9), 


(10), and (11), and (i) to the extent 
necessary to protect properly classified 
information and to assure the effective 
completion of the investigative and 
judicial processes. See 22 CFR 171.32. 
[FR Doc. 91-4034 Filed 2-20-91; 8:45 am] 
BILLING CODE 4710-22-M 
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DEPARTMENT OF TRANSPORTATION 


Office of the Secretary 


Order instituting Brazil Cargo Charter 
Authorization Proceeding (1991/1992) 


AGENCY: Department of Transportation, 
Office of the Secretary. 


ACTION: Institution of the Brazil Cargo 
Charter Authorization Proceeding (1991/ 
1992): Order 91-2-21. Docket 47411. 


SUMMARY: Under a March 1989 
agreement between the United States 
and Brazil, U.S. carriers may operate up 
to 200 round-trip all-cargo charters 
between the United States and Brazil 
during the period April 1, 1991, and 
March 31, 1992. The Department has 
instituted a show-cause proceeding to 
determine how these flights should be 
allocated among U.S. carriers. The 
Department is inviting interested U.S. 
carriers to file applications to operate 
the Brazil charters at issue. 
DATES: Applications (including service 
proposals and supporting information) 
and petitions for reconsideration of 
Order 91-2-21 are due March 4, 1991; 
answers thereto are due March 11, 1991. 
ADDRESSES: Applications, supporting 
information, petitions for 
reconsideration should be filed in 
Docket 47411, addressed to the 
Documentary Services Division, U.S. 
Department of Transportation, 400 
Seventh Street, SW., room 4107, 
Washington, DC 20590, and should also 
be served on Mr. Robert Goldner, (P-7), 
room 9216, and the U.S. Air Carrier 
Licensing Division, (P-45.1), room 6412, 
at the same address. 

Dated: February 14, 1991. 
Jeffrey N. Shane, 
Assistant Secretary for Policy and 
International Affairs. 
(FR Doc. 91-4030 Filed 2-20-91; 8:45 am] 
BILLING CODE 4930-62-M 


Secretarial Approval; Provision of 


Maritime Insurance Coverage for 


Commercial Service 


February 14, 1991. 


By virtue of the authority delegated to 
me by Presidential Memorandum of 
August 29, 1990, and by virtue of the 
authority set forth in section 1202 of the 
Merchant Marine Act, 1936, as amended 
(Act), 46 U.S.C. App. 1282, I hereby: 

Approve,.on behalf of the President, the 
Department of Transportation's provision of 


insurance or reinsurance of vessels (including 
cargoes and crew) entering the Middle East 


region against loss or damage by war risks in 


the manner and to the extent provided in title 
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BR atthe Ast. OUSL 1281, et seg., for 
to the current crisis in 


purposes of responding 

he Miche Bast, whenever, after consultation 
the Department of State, I determine 

that. such insurance adequate for the needs of 


Yhe waterborne commerce of the United 
States cannot be obtained on reasonable 
terms and conditions from companies 


authorized to do an insurance business in a 
State of the United States. 


‘This action is taken in consultation 
with the Secretary of State and the 
Director of the Office of Management 
and Budget. 

This approval is effective for sixty 
days. it shall be brought to the attention 
of all operators and published in the 
Federal Register. 

Dated: February 15, 1991. 

Samuel K. Skinner, 

Secretary of Transportation. 

[FR Doc. 91-4083 Filed 2-20-01; 8:45 am] 
BILLING CODE 4010-62-™ 


Federal Aviation Administration 


Receipt of Noise Compatibility 
Program and Request for Review; 
Greater Cincinnati international 


Airport Covington, KY 


AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Notice. 


SUMMARY: The Federal Aviation 
Administration (FAA) announces that it 
is reviewing a proposed noise 
compatibility program that was 
submitted for Greater Cincinnati 
Internationai Airport under the 
provisions of Title I of the Aviation 

_ Safety and Noise Abatement Act of 1979 
(Pub. L. 96-193) (hereinafter referred to 
as “the Act”) and 14 CFR part 150 by 
Kenton County Airport Board. This 
program was submitted subsequent to a 
determination by FAA that associated 
noise exposure maps submitted under 14 
CFR part 150 for Greater Cincinnati 
International Airport were in 
compliance with applicable 
requirements effective January 8, 1991. 
The proposed noise compatibility 
program will be approved or 
disapproved on or before August 7, 1991. 
EFFECTIVE DATE: The effective date of 
the start of FAA’s review of the noise 
compatibility program is February 8, 
1991. The public comment period ends 
April 9, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Peggy S. Kelley, Planner, Airports 
District Office, 3973 Knight Arnold 
Road, Suite #105, Memphis, TN 38118- 
3004. Telephone Number 901-544-3495. 
SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA is 


reviewing a proposed noise 

compatibility program for Greater 

Cincinnati Internationa) Airport which 

will be approved or disapproved on or 

before August 7, 1991. This notice also 
announces the availability of this 
program for public review and comment. 

An airport operator who has 
submitted noise exposure maps that are 
found by FAA to be in compliance with 
the requirements of Federal] Aviation 
Regulations (FAR) part 150, promulgated 
pursuant to title I of the Act, may submit 
a noise compatibility program for FAA 
approval which sets forth the measures 
the operator has taken or proposes for 
the reduction of existing noncompatible 
uses and for the prevention of the 
introduction of additional 
noncompatible uses. 

The FAA has formally received the 
noise compatibility program for Greater 
Cincinnati International Airport, 
effective on February 8, 1991. It was 
requested that the FAA review this 
material and that the noise mitigation 
measures, to be implemented jointly by 
the airport and program under section 
104(b) of the Act. Preliminary review of 
the submitted material indicates that it 
conforms to the requirements for the 
submittal of noise compatibility 
programs, but that further review will be 
necessary prior to approval or 
disapproval of the program. The forma] 
review period, limited by law to a 
maximum of 180 days, will be completed 
on or before August 7, 1991. 

The FAA's detailed evaluation will be 
conducted under the provisions of 14 
CFR part 150, § 150.33. The primary 
considerations in the evaluation process 
are whether the sed measures may 
reduce the level of aviation safety, 
create an undue burden on interstate or 
foreign commerce, or be reasonably 
consistent with obtaining the goal of 
reducing existing noncompatible land 
uses. 

Interested persons are invited to 
comment on the proposed program with 
specific reference to these factors. All 
comments, other than those properly 
addressed to local land use authorities, 
will be considered by the FAA to the 
extent practicable. Copies of the noise 
exposure maps, the FAA’s evaluation of 
the maps, and the noise 
compatibility program are available for 
examination at the following locations: 
Federal Aviation Administration, 800 

Inde ce Avenue, SW., room 617, 

Was on, DC 20591. 

Federal Aviation Administration, 
Airports District Office, 3973 Knight 
Arnold Rd., Suite #105, Memphis, TN 
38116-3004. 

Mr. Robert F. Holscher, Director of 
Aviation, Greater Cincinnati 
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International Airport, P.O. Box 752000, 
Cincinnati, Ohio 45275-2000, 
Questions may be directed to the 
individual named under the heading, 


FOR FURTHER INFORMATION CONTACT. 


Issued in Memphis Airports District Office, 
February 8, 1991. 
Billy J. Langley, 
Manager, Memphis Airports District Office. 
(FR Doc. 91-4038 Filed 3-20-91; 8:45 am] 
BILLING CODE 4910-19-08 


Acceptance of Nolse Exposure Maps 
and Request For Review of Noise 


Compatibility Program for Honolulu 
Honolulu, Hi 


International Airport, 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice. 


SUMMARY: The Federal Aviation 
Administration (FAA) announces its. 
determination that the noise exposure 
maps submitted by the State of Hawaii, 
Department of Transportation for the 
Honolulu International Airport under 
the provisions of title I of the Aviation 
Safety and Noise Abatement Act of 1979 
(Pub. Law 96-193) and 14 CFR part 150 
are in compliance with applicable 
requirements. The FAA also announces 
that it is reviewing a proposed noise 
compatibility program that was 
submitted for the Honolulu International 
Airport under part 150 in conjunction 
with the noise exposure map, and that 
this program will be approved or 
disapproved on or before August 6, 1991. 


EFFECTIVE DATE: The effective date of 
the FAA's determination on the noise 
exposure maps and of the start of its 
review of the associated noise 
compatibility program is February 7, 
1991. The public comment period ends 
April 8, 1991. 

FOR FURTHER INFORMATION CONTACT: 
David J. Welhouse, Airport Engineer/ 
Planner, Honolulu Airports District 
Office, P.O. Box 50244, Honolulu, 
Hawaii 96850, Telephone: (808) 541— 
1243, Comments on the proposed noise 
compatibility program should also be 
submitted to the above office. 


SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA finds 
that the noise exposure maps submitted 
for the Honolulu International Airport 
are in compliance with applicable 
requirements of part 150, effective 
February 7, 1991. Further, FAA is 
reviewing a proposed noise 
compatibility program for that airport 
which will be approved or disapproved 
on or before August 6, 1991. This notice 





Federal Register / Vol. 56, No. 35 / Thursday, February 21, 1991 { Notices 


also announces the availability of this 
program for public review and comment. 

Under section 103 of title I of the 
Aviation Safety and Noise Abatement 
Act of 1979 {hereinafter referred to as 
“the Act”), an operator may 
submit to the FAA noise exposure maps 
which meet applicable regulations and 
which depict noncompatible land uses 
as of the date of submission of such 
maps, a description of projected aircraft 
operations, and the ways in which such 
operations will affect such maps. The 
Act requires such maps to be developed 
in consu)tation with interested and 
affected parties in the local community, 
government agencies, and persons using 
the airport. 

An airport operator who has 
submitted noise exposure maps that are 
found by FAA to be in compliance with 
the requirements of Federal Aviation 
Regulations {FAR) part 150, promulgated 
pursuant to title 1 of the Act, may submit 
a noise compatibility program for FAA 
approval which sets forth the measures 
the operator has taken or proposes for 
the reduction of existing noncompatible 
uses and for the prevention of the 
introduction of additional 
noncompatible uses. 

The State of Hawaii, Department of 
Transportation, submitted to the FAA 
on December 27, 1989, noise exposure 
maps, descriptions and other 


documentation which were produced 
during the preparation of the Honolulu 
International Airport Noise 
Compatibility Study dated December, 
1989. It was requested that the FAA 
review this material as the noise 


exposure maps, as described in section 
103(a)(1) of the Act, and that the noise 
mitigation measures, to be implemented 
jointly by the airport and surrounding 
communities, be approved as a noise 
compatibility program under section 
104(b) of the Act. 

The FAA has completed its review of 
the noise exposure maps and related 
descriptions submitted by the State of 
Hawaii, Department of Transportation. 
The specific maps under consideration 
are Figures 4~1 and 6-2 in the 
submission. The FAA has determined 
that these maps for the Honolulu 
International Airport are in compliance 
with applicable requirements. This 
determination is effective on February 7, 
1991. FAA’s determination on an aiport 
operator's noise exposure maps is 
limited to a finding that the maps were 
developed in accordance with the 
procedures contained in appendix A of 
FAR part 150. Such determination does 
not constitute approval of the 
applicant's data, information or plans, or 
a commitment to approve a noise 


compatibility program or tc fund the 
implementation of that program. 

if questions arise concerning the 
precise relationship of specific 
properties to noise expan —_ 
depicted on a noise expo: 
submitted under section 108 103 of th the Act, 
it should be noted that the FAA is not 
involved in any way in determining the 
relative locations of spcific properties 
with regard to the depicted noise 
contours, or in interpreting the noise 
exposure maps to resolve questions 
concerning, fur example, which 
properties should be covered by the 
provisions of section 107 of the Act. 
These functions are inseparable from 
the ultimate land use control and 
planning responsibilities of local 
government. These local responsibilities 
are not changed in any way under part 
150 or through FAA's review of noise - 
exposure maps. Therefore, the 
responsibility for the detailed overlaying 
of noise exposure contours onto the map 
depicting properties on the surface rests 
exclusively with the airport operator 
which submitted those maps, or with 
those public agencies and planning 
agencies with which consultation is 
required under section 103 of the Act. 
The FAA has relied on the certification 
by the airport operator, under § 150.21 of 
FAR part 150, that the statutorily 
required consultation has been 
accomplished. 

The FAA has formally received the 
noise compatibility program for the 
Honolulu international Airport, also 
effective on February 7, 1991. 
Preliminary review of the submitted 
material indicates that it conforms to the 
requirements for the submittal of noise 
compatibility programs, but that further 
review will be necessary prior to 
approval or disapproval of the program. 
The formal review period, limited by 
law to a maximum of 180 days, will be 
completed on or before August 6, 1991. 

The FAA's detailed evaluation will be 
conducted under the provisions of 14 
CFR part 150, § 150.33. The primary 
considerations in the evaluation process 
are whether the proposed measures may 
reduce the level of aviation safety, 
create an undue burden on interstate or 
foreign commerce, or be reasonably 
consistent with obtaining the goal of 
reducing existing noncompatible land 
uses and preventing the introduction of 
additional noncompatible land uses. 

Interested pesons are invited to 
comment on the proposed program with 
specific reference to these factors. All 
comments, other than those properly 
addressed to local land use authorities, 
will be considered by the FAA to the 
extent practicable. Copies of the noise 


exposure maps, the FAA’s evaluation of 


the maps, and the proposed noise 
mpatibility program are available for 
examination at the following locations: 

Federal Aviation Administration, 800 
Independence Avenue SW., room 617, 
Washington, DC 20591. 

Federal Aviation Administration, 
Western-Pacific Region, Airports, 
Division, AWP-600, 15000 Aviation 
Blvd., room 6£25, Hawthorne, CA 
90261. 

Federal Aviation Administration, 
Honolulu Airports District Office, 300 
Ala Moana Blvd., room 7116, 
Honolulu, HI 96813. 

State of Hawaii, Department of 
Transportation, Airports Division, 
Honolulu Internationa) Airport, Gate 
31, Honolulu, HI 96819. 

Questions may be directed to the 
individual named above under the 
heading, FOR FURTHER INFORMATION 
CONTACT. 

Issued in Hawthorne, California on 
February 7, 1991. 

Herman C. Bliss, 

Manager, Airports Division, Western-Pacific 

Region, Federal Aviation Administration. 

[FR Doc. $1-4040 Filed 2-20-81; 8:45 am) 


AGENCY: Federal Aviation 
Administration. 

ACTION: Notice of Aviation Security 
Advisory Committee Meeting. 


SUMMARY: Notice is hereby given of a 
meeting of the Aviation Security 
Advisory Committee. 

DATES: The meeting will be held March 
8, 1991 from 9 a.m. to 2 p.m. 
ADDRESSES: The meeting will be held in 
the MacCracken Room, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
The Office of the Assistant 
Administrator for Civil Aviation 
Security, ACS, 800 Independence 
Avenue, SW., Washington, DC 20591, 
telephone 202-267-9863. 


SUPPLEMENTARY INFORMATION: Pursuant 


to section 10{a}(2) of the Federal 
Advisory Committee Act (Pub. L. 92-463; 
5 U.S.C. App. Ii}, notice is hereby given 
of a meeting of the Aviation Security 

Advisory Committee to be held March 8, 
1991, in the MacCracken Room, Federal 
Aviation Administration, 800 
Independence Avenue, SW.., 
Washington, DC. 
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The agenda for the meeting is to 
receive an update from the ASAC 
subcommittees that have met since the 
last full ASAC meeting held on 
December 10, 1990 and to review future 
activities of the ASAC organization. 
Attendance at the March 8, 1991 meeting 
is open to the public but limited to space 
available. Members of the public may 
address the committee only with the 
written permission of the chair, which 
should be arranged in advance. The 
chair may entertain public comment if, 
in its judgment, doing so will not disrupt 
the orderly progress of the meeting and 
will not be unfair to any other person. 
Members of the public are welcome to 
present written material to the 
committee at anytime. 

Persons wishing to present statements 
or obtain information should contact the 
Office of the Assistant Administrator for 
Civil Aviation Security, 800 
Independence Avenue, SW., 
Washington, DC 20591, telephone 202- 
267-9863. 

Issued in Washington, DC on February 14, 
1991. 

OX. Steele, 

Assistant Administrator for Civil Aviation 
Security. 

[FR Doc. 91-4039 Filed 2-20-91; 8:45 am] 
BILLING CODE 4910-13-M 


Research and Special Programs 
Administration 


[Notice No. 91-A] 


AGENCY: Research and Special Programs 
Administration (RSPA), Department of 
Transportation. 

ACTION: Notice of competent authority 
approval. 


SUMMARY: The RSPA Associate 
Administrator for Hazardous Materials 
Safety is the United States Competent 
Authority for purposes of the United 
Nations Recommendations on the 
Transport of Dangerous Goods (UN 
Recommendations), the International 
Civil Aviation Organization (ICAO) 
Technical Instructions on the Safe 
Transport of Dangerous Goods by Air 
(ICAO Technical instructions), and the 
International Maritime Organization 
(EMO) International Maritime Dangerous 
Goods Code (IMDG Code). As such, the 
Associate Administrator may make 
certain decisions pertaining to the 
application of the requirements in those 
publications. On March 22, 1990, RSPA 
issued a notice advising the public of 


such a decision pertaining to 
performance-oriented packaging test 
requirements applicable to combination 
packagings. This notice revises and 
supersedes that previous notice. It also 
contains additional decisions pertaining 
to performance-criented packaging test 
requirements applicable to combination 
packagings and other packagings. 

FOR FURTHER INFORMATION CONTACT: 
Frits Wybenga, International Standards 
Coordinator for Hazardous Materials 
Safety, RSPA, Department of 
Transportation, Washington, DC 20590- 
0001; (202) 366-0656. 

SUPPLEMENTARY INFORMATION: Under 
conditions set forth in 49 CFR 171.11 and 
171.12 as in effect on October 1, 1990, 
packagings which conform to the 
provisions of the ICAO Technical 
Instructions and IMDG Code, 
respectively, may, under specified 
conditions, be used for the 
transportation of hazardous materials. 
With certain exceptions (e.g., limited 
quantities of dangerous goods), as of 
January 1, 1991, both the ICAO 
Technical Instructions and the IMDG 
Code require the use of non-bulk 
packagings which conform to 
performance-oriented standards based 
on those in the UN Recommendations. A 
“non-bulk packaging” is a packaging 
which has a capacity of 400 kilograms or 
less if intended for solids and a capacity 
of 450 liters or less if intended for 
liquids. Performance tests are specified 
to ensure that packages containing 
hazardous materials can withstand the 
normal conditions of transport. 

As a result of concerns over the 
amount of testing of combination 
packagings (e.g., one or more inner 
packagings secured in an outer 
packaging) required under the 
performance-oriented standards, the UN 
Economic and Social Council's 
(ECOSOC) Sub-Committee of Experts on 
the Transport of Dangerous Goods (UN 
Sub-Committee) considered how the 
need for testing could be reduced 
without compromising the level of safety 
provided by packagings complying with 
the UN Recommendations. The UN 
Recommendations and both 
international modal regulations include 
a provision (commonly referred to as a 
selective testing provision) allowing the 
Competent Authority to waive testing 
requirements in the case of packagings 
which vary only slightly from a 
previously tested design. Prior to 1990, 
these standards offered little guidance 
on what may be considered a minor 
variation. At the January 1990 session, 
the UN Sub-Committee made a 
preliminary decision to amend the UN 
Recommendations by identifying certain 
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variations from previously tested 
combination packaging designs that 
could be used without further testing. 
Approval by the UN ECOSOC 
Committee of Experts on the Transport 
of Dangerous Goods was necessary 
before these changes could be 
incorporated in the UN 
Recommendations. 

In order to provide industry with the 
benefit of the UN Sub-Committee’s 
preliminary decisions regarding 
packaging variations at the earliest 
possible date, the RSPA Associate 
Administrator, as the U.S. Competent 
Authority, issued a notice on March 22, 
1990 in the Federal Register (55 FR 
10750). The notice was based on the 
preliminary decisions of the January 
1990 session of the UN Sub-Committee. 

In December 1990, the UN Committee 
agreed to incorporate changes to the 
packaging testing requirements on the 
basis of the UN Sub-Committee 
recommendations. Various changes to 
the amendments originally agreed on by 
the January 1990 session of the UN Sub- 
Committee were made by subsequent 
sessions of the UN Sub-Committee and 
the UN Committee. These render the 
March 22, 1990 notice obsolete and, 
therefore, this notice supersedes it. 


Description of Changes to previously 
Issued Variations 


The changes to Variation I and 
Variation II are relaxations and should 
not adversely affect those who have 
already begun to use packagings in 
accordance with the earlier ruling. One 
change to Variation I, as issued on 
March 22, 1990, is to delete paragraph 
(a)(6). This makes the variation less 
restrictive because it now permits more 
inner packagings to be placed in the 
outer packaging than were originally 
used in testing, provided other 
conditions in the variation are met. A 
second change to Variation I is to delete 
paragraph (a)(7) resulting in Variation I 
no longer restricting the thickness of 
cushioning to being equal or greater 
than cushioning thicknesses in the 
originally tested packaging. However, 
users should remember that the 
cushioning thickness continues to be 
governed by the requirement that the 
packaging being used without testing 
must provide a level of performance 
equivalent to that provided in the tested 
design type. A change to Variation II as 
issued on March 22 modifies paragraph 
(h) so that the gross mass required to be 
marked on the packaging is the sum of 
the mass of the outer packaging plus 
one-half the mass of inner packaging(s) 
used in the drop test described in 
paragraph (a) of that variation. The 
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effect of this change is to permit a 
marked gross mass higher than 
previously allowed. This change is 
particularly significant in the case of 
outer packagings such as metal 
packagings, where the mass of the outer 
packaging is significant in relation to the 
mass of inner packagings. A second 
revision to Variation 1 is to change the 
“SP” mark to a “V” mark and to locate 
the “V” mark after the packaging code 
in the UN markings for packagings. 

This notice also clarifies that the two 
previously issued variations as well as 
one of the new variations may also be 
used for packagings used to transport 
articles. 


Description of Additional Variations 


In addition to the two previously 
authorized variations being revised by 
this notice, RSPA is also issuing 
additional variations pursuant to its 
discretionary authority provided in the 
selective testing provision. New 
Variation Hl allows packagings, other 
than combination packagings, with 
small reductions in external dimensions 
in relation to a tested design type, to be 
used without testing. New Variation IV 
allows outer packagings of combination 
packagings that are smaller than a 
tested design type to be used without 
testing, when specified conditions are 
met. This variation would be useful in a 
situation where the outer packaging is 
. smaller than a tested design type and is 
intended to contain fewer or smaller 
inner packagings than the tested design 
type. By using Variation I in conjunction 
with Variation IV, it would also be 
possible to use other inner packagings in 
the smaller outer packaging without 
additional testing. New variation V 
allows the substitution of closure 
devices and gaskets in a tested design 
type packaging provided certain 
conditions are met. 


Selective Testing of Packagings 


For purposes of paragraph 9.7.1.5 of 
the UN Recommendations, part 7, 
paragraph 4.1.5 of the ICAO Technical 
Instructions, and paragraph 8.1.5 of 
Annex I to the IMDG Code, the U.S. 
Competent Authority is limiting required 
testing of packagings that differ only in 
certain minor respects from the tested 
design type, as follows: : 


Variation I 


Variations are permitted in inner 
packagings of a tested design type 
combination packaging, without further 
testing, provided an equivalent level of 
performance is maintained, as follows: 


(a) Inner packagings of equivalent or 
smaller size may be used provided— 

{1) The inner packagings are of similar 
design to those used in testing; 

(2) The inner packagings offer the 
same or greater resistance to impact and 
stacking forces as those used in testing; 

(3) The inner packagings (compared to 
those used in testing) have the same or 
smaller openings and the closure is of 
— design (e.g., screw cap, friction 


(4) Sufficient additional cushioning 
material is used to take up void spaces 
and to prevent significant movement of 
the inner packagings; and 

(5) Inner packagings are oriented 
within the outer packaging in the same 
manmer as in the tested packagings. 

(b) A lesser number of the tested inner 
packagings, or of alternative types of 
inner packagings identified in item I{a) 
above, may be used provided sifficient 
cushioning is added to fill void spaces 
and to prevent significant movement of 
the inner packagings. 

Variation fi 


Inner packagings of different design 
types, may be assembled and 
transported in an outer packaging of a 
combination packaging without further 
testing of each different design type, 
under all of the following conditions: . 

(a) The outer packaging must have 
successfully passed the drop test in 
accordance with paragraph 9.7.3 of the 
UN Recommendations, with fragile (e.g., 
glass) inner packagings at the Packing 
Group I performance level. (This 
packaging, which includes the outer 
packaging and the filled inner 
packagings, is hereafter referred to as 
the “tested packaging”.) 

{b) The total combined gross mass of 
filled inner packagings may not exceed 
one-half the gross mass of filled inner 
packagings used in the tested packaging. 

(c) The thickness of cushioning 
material between inner packagings and 
between inner packagings and the 
outside of the packaging may not be less 
than the thicknesses in the tested 
packaging. When a single inner 
packaging was used in the tested 
packaging, the thickness of cushioning 
between inner packagings may not be 
less than the thickness of cushioning 
between the outside of the packaging 
and the inner packaging used in the 
tested packaging. When either fewer or 
smaller inner packagings are used (as 
compared to the inner packagings used 
in the tested packaging), sufficient 
additional cushioning material must be 
used to take up void spaces. 

(d) The outer packaging (empty) must 
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successfully have passed the stacking 
test in accordance with paragraph 9.7.6 
of the UN Recommendations. The force 
applied must be based on the weight of 
packages identical to the tested 
packaging. 

(e) Inner packagings containing 
liquids must be completely surrounded 
with a sufficient quantity of absorbent 
material to absorb the entire liquid 
contents of the inner packagings. 

(f) When the outer packaging is 
intended to contain inner packagings for 
liquids and is not leakproof, or is 
intended to contain inner packagings for 
solids and is not siftproof, a means of 
containing any liquid or solid contents 
in the event of leakage from an inner 
packaging must be provided in the form 
of a leakproof liner, plastic bag or other 
equally efficient means of containment. 

(g) For air transport, packagings must 
conform with Part 3; 1.1.6.1 of the ICAO 
Technical Instructions. 

(h) Packagings must be marked in 
accordance with paragraph 9.5 of the 
UN Recommendations as having been 


. tested at the Packing Group I 


performance level. The marked 
maximum gross mass may not exceed 
the sum of the mass of the outer 
packaging plus one-half of the mass of 
the filled inner packagings of the tested 
packaging. In addition, the letter “V” 
must be added after the packaging code 
number required by paragraph 9.5.1{b) 
of the UN Recommendations. 


Variation Til 


Packagings other than combination 
packagings which are produced with 
reductions in external dimensions {i.e., 
length, width or diameter) of up to 25 
percent relative to the dimensions of a 
tested packaging may be used without 
further testing provided an equivalent 
level of performance is maintained and 
the packagings are in all other respects 
(including wall thicknesses) identical to 
the tested design, and the marked gross 
mass {when required) is reduced in 
proportion to the reduction in volume. 

Note: Paragraph 9.7.1.2 of the UN 
Recommendations already recognizes 
packagings which differ from the design type 
only in their lesser design heights as being 
the same design type and therefore not 
requiring additional testing. This Variation is 
not intended to restrict that provision.) 
Variation IV 


Variations are permitted in outer 
packagings of a tested design type 
combination packaging, without further 
testing, provided an equivalent level of 
performance is maintained, as follows: 
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(a) Each external dimension (length, 
width and height) is less than or equal to 
the corresponding dimension of the 
tested design type; 

(b) With the exception of the external 
dimensions, the outer packaging 
excluding any absorbent materials, 
cushioning and any other components 
necessary to contain or protect inner 
packagings is identical (i.e., The design, 
the methods of construction, the 
materials of construction, the strength 
characteristics of materials of 
construction, the method of closure and 
the material thicknesses are the same.); 

(c) The inner packagings are identical 
to the inner packagings used in the 
tested design type except that their size 
and mass may be less and they are 
oriented within the outer packaging in 
the same manner as in the tested 
packaging; 

(d) The same type of design of 
absorbent materials, cushioning 
materials and any other components 
necessary to contain and protect inner 
packagings, as used in the tested design 
type, are used. The thickness of 
cushioning material between inner 
packagings and between inner 
packagings and the outside of the 
packaging may not be less than the 
thicknesses in the tested design type 
packaging; and 

(e) Sufficient additional cushioning 
material is used to take up void spaces 
and to prevent significant movement of 
the inner packagings. 

An outer packaging qualifying for use 
in transport in accordance with all of 
the above conditions may also be used 
without testing to transport inner 
packagings substituted for the originally 
tested inner packagings in accordance 
with the conditions set out in Variation 
I, 

Variation V 

Single packagings (i.e., non-bulk 
packagings other than combination 
packagings), that differ from a tested 
design type only to the extent that the 
closure device or gasketing differs from 
that used in the originally tested design 
type, may be used without further 
testing, provided an equivalent level of 
performance is maintained, subject to 
the following conditions: 

(a) The packaging must successfully 
pass a drop test, conducted in 
accordance with paragraph 9.7.3 (three 
samples) of the UN Recommendations, 
in the orientation which most severely 
tests the integrity of the closure or 
gasket; 

(b) When intended to contain liquids, 
the packaging must successfully pass 
the leakproofness test in accordance 
with paragraph 9.7.4 (three samples) of 
the UN Recommendations; 


(c) When intended to contain liquids, 
the packaging must successfully pass 
the internal pressure test in accordance 
with paragraph 9.7.5 (three samples) of 
the UN Recommendations; and 

(d) When intended to contain liquids, 
the packaging must successfully pass 
the stacking test in accordance with 
paragraph 9.7.6 of the UN 
Recommendations. 

Replacement closures and gasketings 
qualified under the above test 
requirements (hereafter referred to as _ 
the qualifying tests) are authorized 
without additional testing on (1) 
packagings authorized for use without 
additional testing as described in 
Variation III, and (2) a different tested 
design type packaging (hereafter 
referred to as the “variant packaging” 
when replacement closures and 
gasketings are installed) of the same 
design as the tested design type 
packaging (e.g., The packaging varies 
only in the thickness of the materials of 
construction.) provided the original 
qualifying tests can be judged in all 
respects to be more severe or 
comparable to qualifying tests which 
would otherwise be conducted on the 
variant packaging (e.g., the packaging 
used in the qualifying tests has a lesser 
packaging wall thickness than the 
variant packaging; the gross mass of the 
packaging used in the qualifying drop 
test equals or exceeds the mass for 
which the variant packaging was tested; 
the packaging used in the qualifying 
drop test was dropped from the same or 
greater height than the height from 
which the variant packaging was 
dropped in design type tests; and the 
specific gravity of the substance used in 
the qualifying drop test was the same or 
greater than the specific gravity of the 
liquid used in the design type tests of 
the variant packaging). 


Application of Variations to Packagings 
Used to Transport Articles 


The provisions in Variations I, II, and 
IV for combination packagings may be 
applied to packagings containing 
articles, where the provisions for inner 
packagings are applied analogously to 
the articles. Sub-paragraph (g) of 
Variation II would not apply in this 
case. 


Issued in Washignton, DC on February 14, 
1991. 


Alan I. Roberts, 


Associate Administrator for Hazardous 
Materials Safety. 


[FR Doc. 91-4032 Filed 2-21-91; 8:45 am] 
BILLING CODE 4910-60-M 
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DEPARTMENT OF THE TREASURY 
internal Revenue Service 
Art Advisory Panel; Cicsed Meeting 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Notice of closed meeting of Art 
Advisory Panel. 


summary: Closed meeting of the Art 
Advisory Panel will be held in 
Washington, DC. 


DATES: The meeting will be held March 
25, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Karen Carolan, CC:AP:AS:4, 901 D 
Street, SW., Washington, DC 20024, 
Telephone No. (202) 252-8128 (not a toll 
free number). 

Notice is hereby given pursuant to 
section 10(a)(2) of the Federal Advisory 
Committee Act, 5 U.S.C. App. (1988), 
that a closed meeting of the Art 
Advisory Panel will be held on March 
25, 1991, in room 224 beginning at 9 a.m., 
Aerospace Center Building, 901 D Street, 
SW., Washington, DC 20024. 

The agenda will consist of the review 
and evaluation of the acceptability of 
fair market value appraisals of works of 
art involved in federal income, estate, or 
gift tax returns. This will involve the 
discussion of material in individual tax 
returns made confidential by the 
provisions of section 6103 of title 26 of 
the United States Code. 

A determination as required by 
section 10{d) of the Federal Advisory 
Committee Act has been made that this 
meeting is concerned with matters listed 
in section 552b({c) (3), (4), (6), and (7) of 
title 5 of the United States Code, and the 
the meeting will not be open to the 
public. 

The Commissioner of Internal 
Revenue has determined that this 
document is not a major rule as defined 
in Executive Order 12291 and that a 
regulatory impact analysis therefore is 
not required. Neither does this document 
constitute a rule subject tothe — 
Regulatory Flexibility Act (5 U.S.C. 
chapter 6). 

Fred T. Goldberg, Jr., 

Commissioner. 

[FR Doc. 91-4136 Filed 2-20-91; 8:45 am] 
BILLING CODE 4830-01-M 


[Delegation Order No. 113] 


Delegation of Authority to Chief, 
Technical Reyiew Staff 


AGENCY: Internal Revenue Service, 
Treasury. 
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ACTION: Notice of availability. 


SUMMARY: Delegation Order No. 113, 
Authority to issue Exempt Organization 
Determination Letters, is revised to 
redelegate authority to sign exempt 
organizations adverse, modification or 
revocation determination letters to 
Chief, Technical/Review Staff. 
Previously, this authority was delegated 
to Chief, Employee Plans and Exempt 
Organizations Division. 

The delegation order is on file and 
may be reviewed in the IRS Freedom of 
Information (FOI) Reading Room, 
located at 1111 Constitution Avenue, 
NW., room 1571, Washington, DC 20224, 
or interested parties may contact the 
Disclosure Officer at the appropriate IRS 
Regional Office. 

EFFECTIVE DATE: September 28, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Cora Davis, E:0:D, room 2237, 1111 
Constitution Avenue, NW., Washington, 
DC 20224, (202) 586-6222, (not a toll free 
call). 

Melva Scruggs, 

Chief, Directives Section. 

[FR Doc. 91-4002 Filed 2-19-91; 8:45 am] 
BILLING CODE 4830-01-M 


Office of Thrift Supervision 


George Washington Federal Savings 
Association; Appointment of 
Conservator 


Notice is hereby given that, pursuant 
to the authority contained in section 5 
(d)(2)(B) and (H) of the Home Owners’ 
Loan Act of 1933, as amended by section 
301 of the Financial Institutions Reform, 
Recovery and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Conservator for 
George Washington Federal Savings 
Association, Johnson City, Tennessee, 
On January 31, 1991. 

Dated: February 12, 1991. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 91-4019 Filed 2-20-91; 8:45 am] 
BILLING CODE 6720-01-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


information Collection Under OMB 
Review 


AGENCY: Department of Veterans 
Affairs. 
ACTION: Notice. 


The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). This document lists the 
following information: (1) The agency 
responsible for sponsoring the 
information collection; (2) the title of the 
information collection; (3) the 
Department form number(s), if 
applicable; (4) a description of the need 
and its use; (5) frequency of the 
information collection, if applicable; (6) 
who will be required or asked to 
respond; (7) an estimate of the number 
of responses; (8) an estimate of the total 
number of hours needed to complete the 
information collection; and (9) an 
indication of whether section 3504(h) of 
Public Law 96-511 applies. 

ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from John 
Turner, Veterans Benefits 
Administration, (20A5A), Department of 
Veterans Affairs, 810 Vermont Avenue 
NW., Washington, DC 20420 (202) 233- 
2744, 

Comments and questions about the 
items on the list should be directed to 
VA's OMB Desk Officer, Joseph Lackey, 
Office of Management and Budget; 726 
Jackson Place, NW., Washington, DC 
20503, (202) 395-7316. Please do not send 
applications for benefits to the above 
addressees. 

DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer within 30 days of this 
notice. 

Dated: February 12, 1991. 

By direction of the Secretary. 

Frank E. Lalley, 
Associate DAS for Information Resources 
Policies and Oversight. 


Extension 


1. Veterans Benefits Administration: 

2. Monthly Certification of on-the-job 
and apprenticeship training. 

3. VA Form 22-6553d. 

4. The form is used by eligible persons 
in approved programs of apprenticeship 
and other on-the-job training to report 
the number of hours of training pursued 
and the termination or interruption of 
training. The information is used to 
determine the amount of benefits 
payable. 

5. Monthly. 

6. Individuals or households; State or 
local governments; farms; businesses or 
other for-profit; Federal agencies or 
employees; non-profit institutions; small 
businesses or organizations. 

7. 87,451 responses. 

8. % hour. 
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9. Not applicable. 


[FR Doc. 91-4135 Filed 2-20-91; 8:45 am] 
BILLING CODE 8320-01-M 


information Collection Under OMB 
Review 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Notice. 


The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). This document lists the 
following information: (1) The agency 
responsible for sponsoring the 
information collection; (2) the title of the 
information collection; (3) the 
Department form number(s), if 
applicable; (4) a description of the need 
and its use; (5) frequency of the 
information collection, if applicable; (6) 
who will be required or asked to 
respond; (7) an estimate of the number 
of responses; (8) an estimate of the total 
number of hours needed to complete the 
information collection; and (9) an 
indication of whether section 3504(h) of 
Public Law 96-511 applies. 


ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from John 
Turner, Veterans Benefits 
Administration, (20A5A), Department of 
Veterans Affairs, 810 Vermont Avenue 
NW., Washington, DC 20420 (202) 233- 
2744. 

Comments and questions about the 

items on the list should be directed to 
VA’s OMB Desk Officer, Joseph Lackey, 
Office of Management and Budget, 726 
Jackson Place NW., Washington, DC 
20503, (202) 395-7316. Please do not send 
applications for benefits to the above 
addressees. 
DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer on or before March 
25, 1991. 

Dated: February 12, 1991. 

By direction of the Secretary. 

Frank E. Lalley, 

Associate DAS for Information Resources 
Policies and Oversight. 

Extension 


1. Veterans Benefits Administration. 

2. Application for Dependency and 
Indemnity Compensation by Child. 

3. VA Form 21-4183. 

4. The form is used by a child under 
age 18 to claim Dependency and 
Indemnity Compensation where the 





surviving spouse was not-or is no longer 
entitled to benefits. The form is also 
used by a child age 18 or older 
regardless of the surviving spouse's 
entitlement. 

5. On occasion. 

6. Individuals or households. 

7. 7,900 responses. 

8. % hour. 

9. Not applicable. 
[FR Doc. 91-4071 Filed 2-20-91; 8:45 am] 
BILLING CODE 8320-01-M 


Information Collection Under OMB 
Review 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Notice. 


The Department of Veterans Affairs 


has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). This document lists the 
following information: (1) The ene 
responsible for 

information collection; (2) ne title of the 
information collection; (3) the 
Department form number(s), if 
applicable; (4) a description of the need 
and its use; (5) frequency of the 
information collection, if applicable; (6) 
who wili be required or asked to 
respond; (7) an estimate of the number 
of responses; (8) an estimate of the total 
number of hours needed to complete the 
information collection; and (9) an 
indication of whether section 3504(h) of 
Public Law 96-511 applies. 

ADDRESSES: Copies of the proposed 
information collection and sup 
documents may be obtained from John 
Turner, Veterans Benefits 
Administration, (20A5A], Department of 
Veterans Affairs, 810 Vermont Avenue 
NW., Washington, DC 26420 (202) 233- 
2744. 

Comments and questions about the 
items on the list should be directed to 
VA's OMB Desk Officer, Joseph Lackey, 
Office of Management and Budget, 726 
Jackson Place NW. Washington, DC 
20503, (202) 395-7316. Please do not send 
applications for benfits to the above 
addressees. 

DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer on or bedtime March 


25, 1991. 
Dated: February 12, 1991. 


By direction of the Secretary 
Frank E. Lalley, 
Associate DAS for Information Resources 
Policies and Oversight. 
New Collection 


1. Veterans Benefits Administration. 

2. Social Security Number Solicitation. 

3. VA Form 21-059d. 

4. The form is used by persons 
applying for or receiving VA VA benefits to 
report their Social Security Number and 
the numbers of any dependents. 

5. On occasion. 

6. Individuals or households. 

7. 300,000 responses. 

8. % hour. 

9. Not applicable. 
[FR Doc. 91-4072 Filed 2-20-01; 8:45 am] 
BILLING CODE 8320-01-M 


information Colfection Under OMB 
Review 


AGENCY: Department of Veterans - 
Affairs 


ACTION: Notice. 


The Department of Veterans Affairs 


has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). This document lists the 
following information: {1) The agency 
responsible for sponsoring the 
information collection; (2) the title of the 
information collection; (3) the 
Department form number(s), if 
applicable; (4) a description of the need 
and its use; (5) frequency of the 
information collection, if applicable: (6) 
who will be required or asked to 
respond; (7) an estimate of the number 
of responses; (8) an estimate of the total 
number of hours needed to complete the 
information collection; and (9) an 
indication of whether section 3504(h) of 
Public Law 96-511 applies. 

ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from John 
Turner, Veterans Benefits 
Administration, (20A5A), Department of 
Veterans Affairs, 810 Vermont Avenue, 
NW., Washington, DC 20420 (202) 233- 


2744. 


Comments and questions about the 
items on the list should be directed to 
VA's OMB Desk Officer, Joseph Lackey, 
Office of Management and Budget, 726 
Jackson Place, NW., Washington, DC 
20503, {202) 395-7316. Please do not send 
applications for benefits to the above 
addressees. 

DATES: Comments on the information 
collection should be directed to the 
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OMB Desk Officer on or before March 
25,.1991. 

Dated: February 12, 1991. 

By direction of the Secretary: 
Frank E. Lalley, 
SE ROSIE 
Policies and Oversight. 
Revision 


1. Veterans Benefits Administration. 

2. Application for Fee Personnel 
Designation. 

3. VA Form 26-6681. 

4. The form is used to obtain 
information on the applicant's 
professional experience in the real 
estate valuation field. The information is 
used to evaluate the professional 
expertise of fee applicants. 

5. On occasion. 

6. Individuals or households. 

7. 6,200 responses. 

8. ¥s hour. 

9. Not Applicable. 

[FR Doc. 91-4073 Filed 2-20-91; 8:45 am] 
BILLING CODE €320-01-M 


Cooperative Studies Evaluation 
Committee Meeting 


The Department of Veterans Affairs 
gives notice under Public Law 92-463 
(Federal Advisory Committee Act), as 
amended, by section 5(c) of Public Law 
94-409 that a meeting of the Cooperative 
Studies Evaluation Committee will be 
held at the Radisson Park Terrace Hotel, 
1515 Rhode Island Avenue, Washington, 
DC, 20005 on April 29 and 30, 1991. The 
session on April 29 is scheduled to begin 
at 7:30 a.m. and end at 6 p.m. and on 
April 30 from 7:30 a.m. to 4:30 p.m. The 
meeting will be for the purpose of 
reviewing six new Clinical trials, one in 
benign prostatic hyperplasia, one in 
coronary artery disease, one in alcoholic 
liver disease, one in end stage renal 
disease, two in schizophrenia and the 
progress of one on-going study in the 
prevention, and treatment of 
hypertension. The Committee advises 
the Director, Medical Research Service, 
through the Chief of the Cooperative 
Studies Program on the relevance and 
feasibility of the studies, the adequacy 
of the protocols, and the scientific 
validity and propriety of technical 
details, including protection of human 
subjects. 

The meeting will be open to the public 
up to the seating capacity of the room 
from 7:30 a.m. to 8 a.m. on both days to 
discuss the genera) status of the 
program. To assure adequate 
accommodations, those who plan to 
attend should contact Dr. Ping Huang. 
Coordinator, Cooperative Studies 
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Evaluation Committee, Department of 
Veterans Affairs, Washington, DC (202- 
535-7154), prior to April 16, 1991. 


The meeting will be closed from 8 a.m. 


to 6 p.m. on April 29 and from 8 a.m. to 
4:30 p.m. on April 30, for consideration 
of specific proposals in accordance with 
provisions set forth in section 10(d) of 
Public Law 92-463, as amended by 
section 5(c) of Public Law 94-409, and 5 
U.S.C. 552b(c)(6). During this portion of 
the meeting, discussions and 
recommendations will deal with 
qualifications of personnel conducting 
the studies, staff and consultant 
critiques of research protocols and 
similar documents, and the medical 
records of patients who are study 
subjects, the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

Dated: February 12, 1991. 

By direction of the Secretary: 
Laurence M. Christman, 
Executive Assistant. 
[FR Doc. 91-4076 Filed 2-20-91; 8:45 am] 
BILLING CODE 8320-01-M 


Veterans Advisory Committee on 
Environmental Hazards 


AGENCY: Department of Veterans 
airs. 


ACTION: Notice of meeting. 


The Department of Veterans Affairs 


gives notice under Public Law 92-463, 
section 10(a)(2), that a meeting of a 
subcommittee of the Veterans’ Advisory 
Committee on Environmental Hazards 
will be held on February 27, 1991. The 
purpose of the meeting is to consider 
what recommendations should be made 
to the Secretary of the Department of 
Veterans Affairs concerning the issue of 
the health effects of herbicides 
containing dioxin. The meeting will 
convene at 9 a.m. until 5 p.m. in Room 
817, at the Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 
Washington, DC 20420. 

Due to recent Congressional action 
concerning the Committee's 
responsibilities and the need to 
complete actions sooner than 
anticipated, additional meetings of the 
Committee are required. In order to 
accomplish this, it is not feasible to give 
the usual 15 days notice. 

These meetings will be open to the 
public up to the seating capacity of the 
room. Because this capacity is limited, it 
will be necessary for those wishing to 


attend to contact Ms. Leney Holohan, 


Department of Veterans Affairs Central 
Office (phone 202/233-8018), prior to 
February 20, 1991. 

Members of the public may direct 
questions or submit prepared statements 
for review by the Committee in advance 
of the meeting, in writing only, to Mr. 
Frederic L. Conway, Deputy Assistant 
General Counsel, Room 1075B, 
Department of Veterans Affairs Central 
Office. Submitted material must be 
received at least five days prior to the 
meeting. Such members of the public 
may be asked to clarify submitted 
material prior to consideration by the 
Committee. 

Dated: February 12, 1991. 

By direction of the Secretary: 

Laurence M. Christman, 

Executive Assistant. 

[FR Doc. 91-4074 Filed 2-20-91; 8:45 am] 
BILLING CODE 8320-01-M 


Veterans Advisory Committee on 
Environmental Hazards 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Notice of meeting. 


The Department of Veterans Affairs 


gives notice under Public Law 92-463, 
section 10{a)(2), that a meeting of a 
Committee of the Veterans’ Advisory 
Committee on Environmental Hazards 
will be held on March 13-14, 1991. The 
purpose of the meeting is to consider 
what recommendations should be made 
to the Secretary of the Department of 
Veterans Affairs concerning the issue of 
the health effects of herbicides 
containing dioxin. On March 13, 1991 the 
meeting will convene at 9 a.m. until 5 
p.m., and on March 14, 1991 from 8:30 
a.m. until conclusion in Room 212, at the 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420. 

These meetings will be open to the 
public up to the seating capacity of the 
room. Because this capacity is limited, it 
will be necessary for those wishing to 
attend to contact Ms. Leney Holohan, 
Department of Veterans Affairs Central 
Office (phone 202/233-8018), prior to 
March 8, 1991. 

Members of the public may direct 
questions or submit prepared statements 
for review by the Committee in advance 
of the meeting, in writing only, to Mr. 
Frederic L. Conway, Deputy Assistant 
General Counsel, Room 1075B, 
Department of Veterans Affairs Central 


Office. Submitted material must be 


received at least five days prior to the 
meeting. Such members of the public 
may be asked to clarify submitted 
material prior to consideration by the 
Committee. 


Dated: February 12, 1991. 

By direction of the Secretary: 
Laurence M. Christman, 
Executive Assistant. 
[FR Doc. 91-4075 Filed 2-20-91; 8:45 am] 
BILLING CODE 8320-01-M 


Advisory Commission on the Future 
Structure of Veterans Health Care; 
Meeting 


The Department of Veterans Affairs 
gives notice under Public Law 92-463 
that a meeting of the Commission on the 
Future Structure of Veterans Health 
Care will be held on March 13 and 14, 
1991. The session will be held between 
8:30 a.m. and 5 p.m. on March 13, and 
8:30 a.m. and 1 p.m. on March 14, at the 
Ramada Renaissance Hotel, Ballroom— 
South Salon, 999 9th Street, NW., 
Washington, DC 20001-9000. The 
Commission’s purpose is to review the 
missions and programs of the VA's 
health care facilities to determine 
whether changes in services, programs, 
or missions at individual facilities are 
needed, with a focus on providing care 
to eligible veterans in 2010. The agenda 
for the meeting will include 
presentations to the Commission by 
various VA and non-VA officials as well 
as working sessions for the 
Commissioners to discuss, study, and 
analyze specific critical VA health care 
issues. The meeting will be open to the 
public up to the seating capacity of the 
room. Interested persons may file 
written statements with the Commission 
before or within 10 days after the close 
of the meeting for inclusion in the 
official hearing transcript. 

Persons wanting to file written 
statements or wanting additional 
information regarding the meeting 
should contact Mr. Robert Moran, 
Commission on the Future Structure of 
Veterans Health Care, Techworld Plaza, 
800 K Street, NW., P.O. Box 88, 


Washington, DC 20001, telephone (202) 
633-7979. 


Dated: February 13, 1991. 
By direction of the Secretary. 
Laurence M. Christman, 


Executive Assistant. 


{FR Doc. 91-4077 Filed 2-20-91; 6:45 am] 
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Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of 


published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL ELECTION COMMISSION 


“FEDERAL REGISTER” NUMBER: 91-3098. 
PREVIOUSLY ANGUNCED DATE AND TIME: 
Thursday, February 14, 1991, 10:00 a.m. 
MEETING OPEN TO THE PUBLIC: 


The following item had been added to 
the agenda: 


Future Meetings. 
DATE AND TIME: Tuesday, February 26, 
1991, 10:00 a.m. 
PLACE: This meeting will be closed to 
the public. 
(TEMS TO BE DISCUSSED: 
= matters pursuant to 2 U.S.C. 
437g. 
Audits conducted pursuant to 2 U.S.C. § 437g, 
§ 438(b), and Title 26, U.S.C. 


matters affecting a particular employee. 
DATE AND TIME: Thursday, February 28, 
1991, 2:00 p.m. 
PLACE: 999 E Street, N.W., Washington, 
D.C. (Ninth Floor). 
STATuS: This meeting will be open to the 
public. 
MATTERS TO BE CONSIDERED: 
Correction and Approval of Minutes 
Regulations: Technical Amendments to 
Honoraria Regulations (11 CFR § 110.12). 
Status of Presidential Audits 
Administrative Matters 
PERSON TO CONTACT FOR INFORMATION: Mr. 
Fred Eiland, Press Officer, Telephone: (202) 
376-3155. 
Hilda Armold, 
Administrative Assistant, Office of the 
Secreiariat. 
[FR Doc. 91-4283 Filed 2-19-91; 2:28 pm] 
BILLING CODE 6715-01-m 


LEGAL SERVICES CORPORATION 


Board of Directors; Audit and 
Appropriations Committee; Amendment 
of Agenda 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 56 FR 5248, 
February 8, 1991. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: February 15, 1991, 
commencing at 9:00 a.m. 


EXPLANATION OF CHANGE: Meeting will 
continue, following a recess, on 
February 21, 1991, commencing at 8:00 
p.m. Meeting will take place at the 
Washington Court Hotel, 525 New 
Jersey Ave., NW., Washington, DC 20001 
(202/628-2100), in the Sagamore Room. 
STATUS OF MEETING: Open. 

MATTERS TO BE CONSIDERED: 


1. Approval of Agenda. 
2. Consideration of Staff's 


Recommendation for Reprogramming of 
Fiscal Year (FY) 1990 Uncommitted 
Carryover Funds, and Recommendation 
Thereon. 

3. Consideration of Staff's 


Recommendation Concerning FY 1991 
Consolidated Operating Budget, and 
Recommendation Thereon. 

4. Consideration of FY 1992 Budget Mark, 
and Recommendation Thereon. 

5. Recommendation for a Board Policy 


Concerning the Operating Significance of a 
—_ on a Consolidated Operating 
judge’ 


6. Consideration of Management's Space 
Needs, and Recommendation Thereon. 

7. Consideration of anbeueandetion for an 
Outside Auditor for FY 1992. 

Public comment will be taken prior to 
action on each agenda item. 
CONTACT PERSON FOR MORE 
INFORMATION: Maureen R. Bozell, 
Executive Office, (202) 863-1839. 

Date Issued: February 19, 1991. 
Maureen R. Bozell, 
Corporation Secretary. 
[FR Doc. 91-4296 Filed 2-19-91; 3:49 pm] 
BILLING CODE 7050-01-M 


LEGAL SERVICES CORPORATION 

Board of Directors Meeting; Amendment 
of Agenda 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: Published on 
February 20, 1991. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: February 22, 1991, 
commencing at 9:00 a.m. 

EXPLANATION OF CHANGE: Meeting will 
not include agenda item #8, Resolution 
Offered by Mr. Dana. 

STATUS OF MEETING: Open [A portion of 
the meeting may be closed, subject to a 
vote by a majority of the Board of 
Directors, to discuss personnel, 
privileged or confidential, 

investigatory and litigation matters 
under the Government in the Sunshine 
Act [5 U.S.C. 552b (c) (2), (4), (5), (7), and 
(10) and 45 CFR 1633.5 (a), (c), (d), (e), 
(f), and (h)]. 


Federal Register 


Vol. 56, No. 35 
Thursday, February 21, 1991 


MATTERS TO BE CONSIDERED: 


1. Approval of Agenda. 


2. Approval of Minutes. 


5. President's Report. 


6. Legislative Report. 
7. Report from the Audit and Appropriations 
Committee. 


a. Consideration of Fiscal Year 1990 


Uncommitted Carryover Funds; 
b. Consideration of FY 1991 Consolidated 


Operating Budget; 
c. Consideration of FY 1992 Budget Mark 


Proposals. 

8. Consideration of Competition Study. 
CONTACT PERSON FOR MORE 
INFORMATION: Maureen R. Bozell, 
Executive Office, (202) 863-1839. 

Date Issued: February 19, 1991. 
Maureen R. Bozell, 
Corporation Secretary. 
[FR Doc. 91-4297 Filed 2-19-91; 3:49 pm] 
BILLING CODE 7050-01-€4 


NUCLEAR REGULATORY COMMISSION 
DATE: Weeks of February 18, 25, March 
4, and 11, 1991. 

PLACE: Commissioners’ Conference 
Room, 11555 Rockville Pike, Rockville, 
Maryland. 

STATUS: Open and Closed. 

MATTERS TO BE CONSIDERED: 


Week of February 18 
Friday, February 22 


 Driefing on Commndttee to Review Genetic 
ae 
ee 


11:30 am. 
Affirmation/Discussion and Vote (Public 
Mee! 


ting) 
a. Motion for Reconsideration of CLI-90-08 
(Shoreham) 


Week of February 25—Tentative 
Wednesday, February 27 


10:00 a.m. 
Briefing by NARUC on Economic 
Performance Incentives (Public Meeting) 
Thursday, February 28 
11:30 a.m. 
Affirma 


tion/Discussion and Vote (Public 
Meeting) (if needed) 


Week of March 4—Tentative 
Thursday, March 7 


10:00 a.m. 
Briefing on Status of Fitness for Duty 


Programs (Public Meeting) 
11:30 a.m. 
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Affirmation) Discussion and Vote {Public 
Meeting) (if needed) 


Week of March 11—Tentative 
Thursday, March 14 


9:30 a.m. 

Briefing on Activities of the Center for 
Nuclear Waste Regulatory Analysis 
(CNWRA) and Activities of the NRC in 
the HLW Program (Public Meeting) 

11:30 a.m. 

Affirmation/Discussion and Vote (Public 

Meeting) (if needed) 


Friday, March 15 


10:00 a.m. 
Briefing on Agreement State Compatibility 
Issues (Public Meeting) 
Note: Affirmation sessions are initially 
scheduled and announced to the public on a 


time-reserved basis. Supplementary notice is 
provided in accordance with the Sunshine 


Act as specific items are identified and added 
to the meeting agenda. If there is no specific 
subject listed for affirmation, this means that 
no item has as yet been identified as 
requiring any Commission vote on this date. 


To Verify the Status of Meetings Call 
(Recording)—(301) 492-0292 


CONTACT PERSON FOR MORE 
INFORMATION: William Hill—(301} 492- 
1661, 

Dated: February 14, 1991. 
Andrew L. Bates, 
Office of the Secretary. 
[FR Doc. 91-4251 Filed 2-19-91; 1:52 pm] 
BILLING CODE 7590-01-M 


UNITED STATES POSTAL SERVICE 
Board of Governors; Notice of a Meeting 
The Board of Governors of the United 
States Postal Service, pursuant to its 
Bylaws (39 C.F.R. Section 7.5) and the 
Government in the Sunshine Act (5 
U.S.C. Section 552b), hereby gives notice 
that it intends to hold a meeting at 8:30 
a.m. on Tuesday, March 5, 1991, in 
Washington, D.C. The Meeting is open 
to the public and will be held in the 
Benjamin Franklin Room at U.S. Postal 
Service Headquarters, 475 L’Enfant 
Plaza, S.W. The Board expects to 
discuss the matters stated in the agenda 
which is set forth below. Requests for 
information about the meeting should be 
addressed to the Secretary of the Board, 
David F. Harris, at (202) 268-4800. 


There will also be a session of the 
Board on Monday, March 4, 1991, but it 


will consist entirely of briefings and is 
not open to the public. 


Agenda 


Tuesday Session—March 5-8:30 a.m. (Open) 


1. Minutes of the Previous Meeting, February 
4—5, 1991 


2. Remarks of the Postmaster General. 
(Anthony M. Frank) 

3. Report on Law Department Programs. 
(Harold J. Hughes, General Counsel) 

4. Report on Marketing and Customer Service 
Group. (Richard J. Strasser, jr., Senior 
Assistant Postmaster General, Marketing 
and Customer Service Group) 

5. Capital Investment. 

a. Deviation Request for Part B Multiline 
Optical Character Readers. (William J. _ 
Dowling, Assistant Postmaster General, 
Engineering and Technical Support 
Department) 

6. Tentative Agenda for April 1-2, 1991, 
meeting in Chicago, Illinois. 

Harold J. Hughes, 

Acting Secretary. 


[FR Doc. 91-4202 Filed 2-19-91; 1:52 pm] 
BILLING CODE 7710-12-M 
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Thursday 
February 21, 1991 


Part It 


Federal Emergency 
Management Agency 
National Board Pian for Carrying Out the 


Emergency Food and Shelter Program; 
Notice 





FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


The Natonal Board Pian for Carrying 
Out the Emergency Food and Shelter 
Program; Notice 

AGENCY: Federal Emergency 
Management Agency (FEMA). 

ACTION: Notice. 


SUMMARY: This notice sets out the text 


of the plan by which the National Board, 
authorized under Public Law 100-77, the 
Stewart B. McKinney Homeless 
Assistance Act, will conduct a program 
during Fiscal Year 1991 for distributing 
the sum of $134,000,000 to local private 
voluntary organizations and units of 
local government for the purpose of 
delivering emergency food and shelter to 
needy individuals in localities 
determined by the Board. The 
distribution formula for selecting these 
localities, and the award amount for 
each, follow the plan text. 


DATES: The award to the National Board 
for Public Law 101-645 was made 
November 1, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Fran McCarthy, Individual Assistance 
Division, Disaster Assistance Programs, 
FEMA, Washington, DC 20472 (202) 646- 
3652, or Robert G. Chappell, Chairman, 
National Board for Emergency Food and 
Shelter Program (202) 646-3615. 


PREMABLE: The Stewart B. McKinney 
Homeless Assistance Act was passed to 
continue the provision of emergency 
food and shelter services to needy 
individuals. Grant awards from this 
program are provided to address 
emergency needs which have become 
evident in recent years. This program is 
not intended to address or correct 
structural poverty or long-standing 
problems. Rather, this appropriation is 
intended for the purchase of food and 
shelter to supplement and extend 
current available resources, and not to 
substitute or reimburse ongoing 
programs and services. 

The National Board has once again 
adopted the following operating 
principles: 

¢ Speedy administration and funding. 

¢ Awards to areas of greatest need. 

* Local decision-making. 

¢ Public/private sector cooperation. 

¢ Minimum but accountable reporting. 
The National Board expects State 
Committees, Local Boards and Local 
Recipient Organizations (LRO's) to 
abide by the stated rules of this Plan 
and to focus on the following concerns 
mandated by the National Board. 

© Serve individuals in need without 
discrimination and avoid duplication of 


benefits by supplementing food and 
shelter services. 

¢ Refuse to authorize the spending of 
funds on costs that differ from those 
allowed by the National Board, unless a 
written request is made in advance and 
approved by the National Board. 

¢ Restrict shelter repairs to minimum 
work required to bring the facility into 
compliance with local building codes 
and for emergency repairs only to keep 
the facility open. The National Board is 
mandated, as are State Committees, 
Local Boards and LRO’'s, to carry out the 
intent of the law. We must all ensure 
that as decisions are made, we not only 
question if a specific expenditure falls 
within the guidelines of eligible costs, 
but if making this expenditure fulfills the 
intent of the program and the law. 


1.0 Background and Introduction 


On March 24, 1983, the President 
signed the “Jobs Stimulus Bill,” Public 
Law 98-8. The bill provided $50 million 
for emergency food and shelter to FEMA 
for allocation by a National Board 
between March 1983 and March 1984. 
The Board, chaired by FEMA, consisted 
of representatives of United Way of 
America; The Salvation Army; the 
National Council of Churches; Catholic 
‘Charities, USA; the Council of Jewish 
Federations, Inc.; and the American Red 
Cross. Congress designated these 
agencies because of their history of 
involvement in human services 
programs. 

Due to the continuing high need for 
emergency food and shelter services, an 
additional $745 million in funds was 
appropriated from November 1983 
through September 1990. The Phase IX 
(Fiscal 1991) program continues this 
record. 

On July 22, 1987, the Stewart B. 
McKinney Homeless Assistance Act 
was signed by the President, authorizing 
the Emergency Food and Shelter 
National Board Program. The McKinney 
Act's Emergency Food and Shelter 
Program for fiscal years 1989 and 1990 
was reauthorized on November 7, 1988 
(see seciton 302 of Public Law 100-628). 


1.1. Purpose 


This publication is developed by the 
National Board to outline the roles, 
responsibilities, and implementation 
procedures which will be followed by 
the National Board, State Boards, Local 
Boards, and LRO's in the distribution 
and use of these funds. This program is 
nationwide in scope and will provide 
food and shelter assistance to 
individuals in need through local private 
voluntary organizations and units of 
government in areas designated by the 
National Board as being in highest need. 
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The intent of the Emergency Food and 
Shelter Program is to meet emergency 
needs by supplementing food and 
shelter assistance individuals might 
currently be receiving, as well as to 
assist those who are receiving no 
assistance. Individuals who received 
assistance under previous programs 
may again be recipients, providing they 
meet local eligibility requirements. 


2.0 Concept of Operations 


A. United Way of America will act as 
the National Board's Secretariat and 
fiscal agent and performs the necessary 
administrative duties that the Board 
must accomplish. 

B. Funds distributed by the National 
Board will be to areas of greatest need. 
The formula for distribution is explained 
in 2.2 B. 

C. National Board funds will be 
distributed to LRO’s and Fiscal Agents 
certified eligible by Local Boards. 

D. There is an administrative 
allowance limitation of two percent (2%) 
for local jurisdictions, one-half of one 
percent (.5%) for State Committees 
(when in operation), and one percent 
(1%) for the National Board. Local 
administrative funds are intended for 
use by LRO’s and not for reimbursement 
of program or administrative costs any 
recipient’s parent organization (its state 
or regional offices) might incur as a 
result of this additional funding. (See 2.3, 
Eligibility of Costs.) 

E. The National Board will notify 
qualifying jurisdictions of award 
eligibility within 60 days following 
allocation by the Federal Emergency 
Management Agency (FEMA). Unused 
or recaptured funds will be reallocated 
by the National Board, except in the 
case of State Set-Aside counties whose 
funds may be reallocated by the 
repective State Committees. 

F. All funds shall be paid out by 
LRO’s and spending shall cease by their 
jurisdiction’s selected end date. Local 
Boards have until one month following 
their end date to submit final reports 
and complete documentation of 
expenses (for specified LRO’s only) to 
the National Board. 

G. Those LRO’s not required to submit 
documentation to the National Board 
still must satisfy the Local Board that all 
funds have been expended in 
accordance with National Board 
guidelines. 


Note: Local Boards and LRO’s are 
reminded that although documentation may 
not be required to be submitted with their 
final report, they are subject to random ; 
audits which may require the submission of 
documentation at a later date. 
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2.1 Organization, Roles and 
Respo! 


A. FEMA 


1. Constitute a National Board 
consisting of individuals affiliated with 
United Way of America; The Salvation 
Army; the National Council of Churches 
of Christ in the USA; the Council of 
Jewish Federations, Inc.; Catholic 
Charities, USA; the American Red 
Cross; and the Federal Emergency 
Management Agency. 

2. Chair the National Board, using 
parliamentary procedures and 
consensus by the National Board as the 
mode of operation. : 

3. Provide policy guidance, federal 
coordination and staff assistance to the 
National Board. 

4. Award the grant to the National 
Board. 

5. Assist the Secretariat in 
implementing the National Board 
Program. 

6. Report to Congress on the year's 
program activities through the 
Interagency Council on the Homeless 
Annual Report. 

7. Conduct an audit of funds. 

8. Initiate Federal collection 
procedures to collect funds due when 
the efforts of the National Board have 
not been successful. 


B. National Board 


1. Select jurisdictions of highest need 
for food and shelter assistance and 
determine amount to be distributed to 
each. 

2. Notify national organizations 
interested in emergency food and shelter 
to publicize the availability of funds. 

3. Develop the operational manual for 
distributing funds and establish criteria 
for expenditure of funds. 

4. In jurisdictions that received 
previous awards, notify the former Local 
Board chair that new funds are 
available. In areas newly selected for 
funding, notify the local United Way, 
American Red Cross, Salvation Army, or 
local government official. 

5. Provide copies of award notification 
materials to National Board member 
affiliates and other interested parties. 

6. Secure certification forms from 
Local Boards that funds will be used in 
accordance with established criteria. 

7. Distribute funds to selected LRO’s. 

8. Hear appeals and grant waivers. 

9. Establish an equitable system to 
accomplish that reallocation of 
unclaimed or unused funds. 

10. Ensure that funds are properly 
accounted for, and that funds due are 
collected. 

11. Provide consultation and technical 
assistance to local jurisdictions as 


necessary to monitor program 
compliance. 

12. Submit end-of-program report on 
jurisdictions’ use of funds to FEMA. 

13. The National Board will conduct 
an audit of food and shelter 
expenditures made under this program 
for specified LRO's. The National Board, 
FEMA, and/or the Inspector General’s 
office may also conduct an audit of 
these funds. 


C. Local Board 


1. Each area designated by the 
National Board to receive funds shall 
constitute a Local Board. Where, in a 
local community, there are affiliates of 
the voluntary organizations represented 
on the National Board, they must be 
invited to serve on the Local Board. 
Local Boards are required to include 
within their board a member of an 
Indian tribe when it administers 
program funding in a locality or a 
portion of the locality which is located 
on an Indian Reservation. The County 
Executive/Mayor, appropriate head of 
local government or his/her designee 
will replace the FEMA member. As 
agency’s own governing board is not an 
acceptable substitute for a Local Board. 
Local Boards are encouraged to expand 
participation/membership by inviting or 
notifying minority populations and other 
private non-profit organizations. The 
members of each Local Board will elect 
a chair. 

2. If a locality has previously received 
National Board funding, the previous 
chair of the Local Board will be 
contacted regarding any new funding 
the locality is designated to receive. If a 
locality has not previously received 
funding and is now designated as being 
in high need, the National Board has 
designated the local United Way to 
constitute and convene a Local Board as 
described above. In the event there is no 
local United Way or it does not convene 
the Board, the local American Red 
Cross, the local Salvation Army, or 
government official will be responsible 
for convening the initial meeting of the 
Local Board. 

3. Local Boards have 25 working days 
after notification of award selection by 
the National Board in which to advertise 
and promote the program and consider 
all private voluntary and public 
organizations for participation, including 
those on Indian reservations. 
Consideration must be given to any 
agency providing or capable of 
providing emergency food and shelter 
services, not only those represented on 
the Local Board or affiliates of state or 
national organizations. 

4. Select and recommend which local 
organizations should receive grants and 


7087 


the amounts of the grants. The Local 
Board should be prepared to justify an 
allocation of % or more of its total 
award to a single recipient organization. 


Note: The minimum grant per LRO is $300. 


5. Complete and return all required 
forms to the National Board. (Local 
Board Plan, Local Board Certification 
Form and Local Board Roster). 

6. Secure and retain signed forms from 
each LRO certifying that program 
guidelines have been read and 
understood, and that the LRO’s will 
comply with cost eligibility and 
reporting requirements. 

7. Notify National Board of changes in 
Lcoal Board chair, staff contact, or LRO 
contacts, including complete addresses 
and phone numbers. 

8. Local Boards which determine that 
they can better utilize their resources by 
merging with neighboring boards may 
do so. The head of government or his/ 
her designee for each jurisdiction must 
sit on the merged board, along with 
agency representatives from each 
jurisdiction. The merged Local Board 
must ensure that the award amount 
designated for each civil jurisdiction is 
used to provide assistance to 
individuals within that jurisdiction. 

9. Local Boards are required to be 
familiar with current guidelines and to 
provide technical assistance to service 
providers. Questions that Local Boards/ 
LRO’s are unsure of can be answered by 
National Board staff. 

10. Establish an appeals process to 
address participation or funding 
including, where deemed appropriate, 
the involvement of individuals not a part 
of the dispute in the decision; hear and 
resolve appeals made by funded for 
non-funded organizations; and 
investigate complaints made by 
individuals or organizations. Appeals 
should be handled promptly. Those 
cases that cannot be handled locally-or 
that involve fraud or other misuse of 
federal funds should be referred in 
writing to the National Board giving 
details on action that has been taken. 

11. The chair of the Local Board is the 
central coordination point of contact 
between the National Board and the 
Local Recipient Organizations selected 
to receive assistance for emergency food 
and shelter programs. To facilitate 
program coordination, the chair of the 
Local Board contacts the State agencies 
through which surplus food and other 
federal assistance is provided. 

12. Local Boards will be responsible 
for monitoring programs carried out by 
the organizations they have selected to 
receive funds. Local Boards should work 
with LRO’s to ensure that funds are 





being used to meet immediate food and 
shelter needs on an ongoing basis. Local 
Boards may not alter or change National 
— cost eligibility or approve 

outside of the National 
Board’ 8 criteria without National Board 
permission. 

13. The Local Board should reallocate 
funds whenever it determines that the 
original allocation plan does not reflect 
the actual need for services or if an LRO 
is unable to effectively utilize its full 
award. Funds may also be reallocated if 
an LRO makes ineligible expenditures or 
uses funds for items which have clearly 
not been approved by the Local Board. 
Funds held in escrow for LRO’s which 
have unresolved audit problems can be 
reallocated or may be reclaimed by the 
National Board. 

The Local Board may approve 
reallocations of funds between LRO’s 
that are already participating in the 
program. However, the National Board 
must be notified in writing. The Local 
Board may also return funds to the 
National Board for reissuance to another 
LRO or request reallocation of 
remaining funds before they are 
released by the National Board (e.g., 
second/third payments). 

If the Local Board wishes to reallocate 
funds tc an agency which was not 
approved on the original board plan, a 
request for approval must be made to 
the National Board. An LRO must be 
approved by the National Board prior to 
receipt of funds. 

If a Local Board is unable to satisfy 
the National Board that it can utilize 
funds in accordance with this plan, the 
National Board may reallocate the funds 
to other jurisdictions. 

14. Should a person(s) have reason to 
suspect that Emergency Food and 
Shelter (EFS) funds are being used for 
purposes contrary to the law and 
guidelines governing this program, the 
National Board recommends taking 
action to assist in bringing such 
practices to a halt. 

¢ Notify Local Board officials about 
the matter, providing as much 
information as possible to support the 
allegation. These officials should then 
follow up to determine if there is 
sufficient evidence to warrant further 
investigation. If such evidence is found, 
the Local Board must inform {in writing) 
local authorities and the National Board, 
which will convey the allegation to the 
Office of the Inspector General, the 
Federal Emergency Management 
Agency. 

¢ In all cases, the Local Board must 
notifiy the National Board in writing of 
disposition and action taken by both the 
Local Board and the local authorities. 


© The National Board will advise the 
Office of Inspector General, the Federal 
Emergency Management Agency, as 
necessary. 

¢ If it is not appropriate to contact the 
Local Board, or should there be fear of 
reprisal, the person(s) may contact the 
National Board directly by calling 1- 
703-683-1166. Names will be held in 
confidence until the matter is 
investigated further. Include as much 
information as possible to support the 
alleged violation, and furnish your name 
and phone number so staff may contact 
you. The confidentiality of any 
communication you make is protected 
by Federal Law. The National Board 
and/or Inspector General may request 
assistance from other Federal or local 
law enforcement agencies, if needed. 

15. The National Board recommends 
the following steps be taken when there 
is substantial evidence of fraud or 
criminal misconduct in connection with 
the use of EFS funds. 

© Write to the Office of the Inspector 
General, FEMA, 500 C Street SW. 
Washington, DC 20472, or call the 
Inspector General’s Fraud Hotline at 1- 
800-245-5554, in Washington, DC, (202) 
646-3910. Include as much information 
as possible to support the alleged 
violation and furnish your name and 
telephone number so that the Special 
Agents assigned to the office may 
contact you. The confidentiality of any 
communication you make with the 
Office of Inspector General is protected 
by Federal Law. The Inspector General 
may request assistance from other 
federal or local law enforcement 
agencies, if needed. 

¢ The Office of Inspector General, 
FEMA, will notify appropriate staff at 
the National Board concerning the 
substance of the allegations and the 
results of its investigation 

16. Submit reports to the National 
Board on LRO’s expenditures as of the 
date each LRO’s second/third check is 
requested and submit a final report due 
one month after the “end of program” 
date. 

17. After close of program, review for 
accuracy all recipient organizations’ 
reports and documentation. Forward 
documentation for specified LRO’s to 
the National Board as requested. In the 
event that expenditures violate the 
eligible costs under this award, the 
Local Board must require reimbursement 
to the National Board. 

18. Local Boards are required to 
remain in operation until all program 
and audit requirements of the National 
Board have been satisfied. All records 
related to the program must be retained 
for three (3) years. 
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D. Local Recipient Organization 


1. Maintain records according to 
guidelines set forth in the Plan. Consult 
your Local Board chair/staff on matters 
requiring interpretation or classification 
prior to incurring an expense or entering 
into a contract. It is important to have a 
thorough understanding of these 
guidelines to avoid ineligible 
expenditures and consequent repayment 
of funds. Questions that LRO’s are 
unsure of can be answered by National 
Board staff. 

2. Provide services within the intent of 
the program. Funds are to be used to 
supplement and extend or initiate food 
and shelter services, not as a substitute 
for other program funds. LRO’s should 
take the most cost effective approach in 
buying to essential items/services, and 
should limit purchases to essential items 
within the $300.00 limit for equipment, 
unless the approval has been granted by 
the National Board. 

3. Deposit funds for this program in a 
federally insured bank account.. 
Maintain proper documentation for all 
expenditures under this program 
according to the guidelines. LROs’ 
expenditures and documentation will be 
subject to review for program. 
compliance by the Local Board, National 
Board and/or federal authorities. 
Maintain records for a 3-year period. 

4. Submit reports to the Local Board 
by their due date. Interim report/second 
and third check request forms will be 
enclosed in the LRO’s first check 
package. When the LRO is ready to 
request its second/third check it must 
complete and sign the interim report and 
forward to the Local Board for its review 
and approval. The reverse side (second/ 
third check request) should be 
completed by the Local Board chair and 
mailed to the National Board. 2LRO's 
must complete all portions of the final 
report form, return two copies to the 
Local Board, and retain a copy for their 
records. 

5. Work with the Local Board to 
quickly clear up any problems related to 
audit exception(s) at the end of the 
program. 

6. Contact the Local Board regarding 
technical assistance, interpretation of 
guidelines and resources from other 
federal programs, such as U.S. 
Department of Agriculture (USDA) 
surplus food. Note: Local Boards may 
reallocate funds at their discretion. 
Funds can be reallocated as a result of 
gross negligence, inadequate use of 
funds, failure to use funds for purposes 
intended and any other violation of the 
National Board Plan. 
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E. State Set-Aside 


The State set-aside process has been 
adopted to allow greater flexibility in 
selection of jurisdictions and is intended 
to target pockets of homelessness or 
poverty in nonqualifying jurisdictions, 
areas experiencing drastic economic 
changes such as plant closings, areas 
with high levels of unemployment or 
poverty which do not meet the minimum 
1,000 unemployed, or jurisdictions which 
have documented measures of need 
which are not adequately reflected in 
unemployment and poverty data. State 
set-aside responsibilities include the 
following: - 

1. Constitute a State Committee. In 
each State, the State United Way (or 
United Way in the capital city) will be 
notified of the award amount available 
to the State Set-Aside Committee. 
Where, in a State, there are affiliates of 
the voluntary organizations represented 
on the National Board, they must be 
invited to serve on the State Committee. 
If no single state affiliate exists, an 
appropriate representative should be 
selected. The Governor or his/her 
representative will replace the FEMA 
member. State Committees are 
encouraged to expand participation by 
inviting or notifying other private non- 
profit organizations on the state level. 
The National Board encourages the 
inclusion of Native American 
representation on the State Committee. 

Members of the State Set-Aside 
Committee shall elect.a chair. 

2. State Set-Aside Committees are 
charged with recommending high-need 
jurisdictions and award amounts within 
the State. When selecting jurisdictions 
with demonstrated need, the National 
Board encourages the consideration of 
counties incorporating and/or adjoining 
Indian reservations. The State Set-Aside 
Committee has 25 working days to 
notify the National Board in writing of 
its selections and the appropriate 
contact person for each area. 

Note: The minimum award amount for a 
single jurisdiction is $1,000. 

3. Notify the National Board of 
selection criteria used to determine 
jurisdictions to receive funds. 

4. The National Board will then notify 
these jurisdictions directly. 

5. In the event of funds not claimed by 
State Set-Aside jurisdictions, State Set- 
Aside Committees may recommend 
other jurisdictions receive the 
reallocated funds. 


2.2 General Guidelines 
A. Grant Award Process 


United Way of America has been 
designated as the fiscal agent for the 


National Board and as such will process 
all Local Board plans. Payments will be 
made to organizations recommended by 
Local Boards for funding. Local Boards 
have the right to reallocate funds 
throughout the program period, as they 
determine necessary. When a Local 
Board reallocation between two or more 
LRO’s occurs, the Local Board must 
promptly notify the National Board in 
writing so that the National Board's 
records can be updated accordingly. The 
National Board offers two methods of 
payment to LRO’s. The two methods are 
either direct deposit (electronic funds 
transfer) or checks. The National Board 
encourages LRO’s to take advantage of 
direct deposit where possible. Please . 
contact the National Board staff if you 
are interested in direct deposit. 

To ensure greater accountability and 
reporting, awards totaling less than 
$100,000 are paid in two equal 
installments. Awards totaling $100,000 
or more will be paid in three equal 
installments. 

The National Board will distribute 
second/third payments once the 
jurisdiction's audit exceptions are 
satisfied by the LRO. All payments are 
mailed directly to the LRO. Second and 
third payments will be mailed to the 
LRO only, upon the written request of 
the Local Board Chair along with the 
LRO’s interim report. The Local Board 
will authorize second/third payments 
once they are assured that the 
organization is implementing the current 
program as intended and according to 
the guidelines in the plan. 


B. Designation of Target Areas 


Local jurisdictions are selected to 
receive funds from the National Board 
based upon average unemployment 
statistics from the Department of Labor 
for the period September 1989 through 
August 1990 and poverty statistics from 
the 1980 census. The Board adopted this 
combined approach in order to more 
effectively target funds for high-need 
areas. Funds designated for a particular 
jurisdiction must be used to provide 
service within that jurisdiction. 

Jurisdictions with a minimum 1,000 | 
unemployed may qualify for an award 
based upon their rate of unemployment 
or their rate of poverty. Once a 
jurisdiction's eligibility is established, 
the National Board will determine its 
fund distribution based on a ratio 
calculated as follows: The average 
number of unemployed within an 
eligible area divided by the average 
number of unemployed covered by the 
national program equals the area's 
portion of the award (less National 
Board administrative costs, and less that 


RE 
portion of program funds required to 
fulfill designated awards). 


Area’s Average = 
Number per- 
Unemployed cent 
divided by of 
average number the 
unemployed in award 
all eligible (less 
areas Na- 

tional 
Board's 

ad- 
ministrative 
costs 

and 

State 
awards) 


Area's 


C. State Set-Aside 


In addition to the awards made to 
qualifying jurisdictions, an award shall 
be made to each State. 

The State Set-Aside Program has been 
adopted to allow greater flexibility in 
selection of jurisdictions and is intended 
to target pockets of homelessness or 
poverty in non-qualifying jurisdictions, 
areas experiencing drastic economic 
changes such as plant closings, areas 
with high levels of unemployment or 
poverty which do not meet the minimum 
1,000 unemployed, or jurisdictions which 
have documented measures of need 
which are not adequately reflected in 
unemployment and poverty data. 

The distribution of funds to State Set- 
Aside Committees will be based on a 
ratio calculated as follows: The State’s 
average number of unemployed in non- 
funded jurisdictions divided by the 
average number of unemployed in non- 
funded jurisdictions nationwide equals 
the state’s percentage of the total 
amount available for State Set-Aside 
awards. 

A State Set-Aside Committee in each 
State will recommend high-need 
jurisdictions and award amounts to the 
National Board. Priority consideration is 
to be given to jurisdictions otherwise not 
meeting criteria for funding, although 
funded jurisdictions are not exempt from 
receiving additional funding. State Set- 
Aside Committees (SSA's) should also 
consider the special circumstances of 
jurisdictions that qualified in previous 
funding phases but are not eligible in the 
current phase. The State Committees 
may wish to provide these jurisdictions 
with an allocation so that the abrupt 
change in funding status is not 
disruptive to local providers. SSA 
Committees are encouraged to use 
measures available in their State even 
though those measures may not be 
available in other states. 


BEST COPY AVAILABLE 





D. Selection of Recipient Organizations 

In selecting LRO’s to receive funds, 
the Local Board must consider the 
demonstrated capability of any 
organization to provide food and shelter 
assistance. Local participation in the 
program is not limited to organizations 
that are part of any state or national 
organization. Organizations that receive 
awards from previous legislation may 
again be eligible providing the 
organization still meets eligibility 
requirements. The Local Board should 
be prepared to justify an allocation of % 
or more of its total award to a single 
recipient organization. 

For a local organization to be eligible 
for funding it must: 

© Be nonprofit (PL 100-77) or an 
agency of government; 

e Have an accounting system/ 
conduct an annual audit; 

© Practice nondiscrimination (those 
agencies with a religious affiliation 
wishing to participate in the program 
must agree not to refuse services to an 
applicant based on religion or require 
attendance at religious services as a 
condition of assistance, nor will such 
groups engage in any religious 
proselytizing in any program receiving 
Emergency Food and Shelter Program 
funds); and, 

¢ For private voluntary organizations, 
have a voluntary board. 

Each LRO will be responsible for 
certifying in writing to the Local Board 
that it has read and agrees to abide by 
the cost eligibility and reporting 
standards of this Plan and any other 
requirements made by the Local Board. 


E. Fiscal Agent/Fiscal Conduit 


Where there is a local non-profit 
organization that does not have an 
adequate accounting system but meets 
all the other criteria, the Local Board 
may authorize funds to be channeled 
through another agency which has been 
designated as the fiscal agent/fiscal 
conduit. Fiscal agents/fiscal conduits 
will be held accountable for compliance 
with program requirements. 

Note: The National Board must have 
information on all agencies either directly 
funded or funded through a fiscal agent or 
fiscal conduit. Payments will be made out to 
the fiscal agent on behalf of the recipient 
organization or to the fiscal conduit. 


F. Client Eligibility 

The National Board does not set client 
eligibility criteria. Local Boards may 
choose to set such criteria. If the Local 
Board does not set eligibility criteria, the 
LRO may use its existing criteria or set 
criteria for assistance under this award. 
However, the LRO’s criteria must 
provide for assistance to needy 


individuals without discrimination (age, 
race, sex, religion, national origin or 
handicap). 

Set ee ene 
requirement to receive assistance from the 
Emergency Food and Shelter Program. 


2.3 Eligibility of Costs 


The intent of this appropriation is for 
the purchase of food and shelter, to 
supplement and extend current 
available resources and not to substitute 
or reimburse ongoing programs and 
services. Questions of interpretation 
should be cleared by the recipient 
organization with the Local Board prior 
to action. Local Boards unsure of the 
meaning of these guidelines should 
contact the National Board staff for 
clarification prior to advising the LRO. 


A. Eligible Program Costs 


1. Food (hot meals, groceries, food 
vouchers). Limited amounts of dessert 
items (i.e. cookies, ice cream, candy, 
etc.) used as a part of a daily diet plan 
may be purchased. An allowance for 
maintenance fees charged by food 
banks can be granted by a Local Board 
at the prevailing rate. EFS funds cannot 
be used to pay such a maintenance fee 
twice: by a food bank and by the food 
pantry/agency it is serving. 

2. Transportation expenses related to 
the provision of food and/or shelter; 
limited to actual fuel costs, contracted 
services or public transportation. 

3. Purchase of consumable supplies 
essential to mass feeding (i.e., plastic 
cups, utensils, detergent, etc.) and/or 
mass shelters of five or more beds (i.e., 
soap, toothbrushes, toothpaste, cleaning 
material, etc.). 

4. Purchase of small equipment not 
exceeding $300 per item and essential to 
mass feeding (i.e., pots, pans, toasters, 
blenders, etc.) and/or mass shelters (i.e., 
cots, blankets, linens, etc.). 

5. Leasing, only for the program 
period, of capital equipment associated 
with mass feeding or mass shelter (i.e., 
stoves, freezers, vans, etc., with costs 
over $300 per item) only if approved in 
advance by the Local Board. 

6. Direct expenses associated with 
new or expanded services or to prevent 
closings of mass shelters or feeding 
operations only during program period 
(i.e., rent, cleaning, pest control, utilities, 
garbage pickup, etc.). 

Note: This can be done for one program 
period only. 

7. Increased utility costs due to 
expanded services for mass shelters and 
mass feeding centers. 


Note: This is not intended for 
reimbursement of normal operating costs. 
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8. Limited emergency rent or mortgage 
assistance for individuals or families 
provided: 

a. Payment is in arrears; 

b. All other resources have been 
exhausted; and 

c. Payment is limited to one month's 
cost for each individual or family; and, 

d. Assistance is provided only once in 
each award phase for each individual or 
family; an 

e. Late fees, but not deposits, are 
eligible. 

9. First month's rent may be paid 
when an individual or family: 

a. Is transient and plans to stay in the 
area for an extended period of time; or, 

b. Is moving from a temporary shelter 
to a more permanent living arrangement; 
or, 

c. Client is being evicted because one 
month payment will not forestall 
eviction; 

d. Cannot be provided in addition to 
emergency rent/mortgage payment 
under Item 8 above; 

e. Can be provided in addition te 
assistance provided in Items 10 and 11 
that follow. 

10. Off-site emergency lodging in a 
hotel or motel, provided that there is no 
appropriate on-site shelter available. 
Lodging is limited to 30-days assistance 
per individual or family during the 
program period. 

Note: Assistance may be extended in 
extreme cases with prior Local Board written 
approval. A copy « of this approval should 


may not operate as a vendor for other LRO’s, 
except for shared maintenance fee for food 
banks. 


11. Per diem allowance of exactly $10 
per person, per night for mass shelter 
(five beds or more) providers, only if: 

a. Approved in advance by the Local 
Board; and, 

b. LRO’s total mass shelter award is 
expended in this manner. 

Note: The $10.00 per diem if elected may be 
expended by the LRO for any related cost; it 
is not limited to otherwise eligible items. 


12. Limited utility assistance (includes 
gas, coal, electricity, oil, water, 
firewood) for individuals or families, 
provided that payment is in arrears and 
all other resources have been exhausted 
{i.e., State’s Low Income Home Energy 
Assistance Program). Payment is limited 
to one month’s cost for each utility for 
each individual or family.and each 
utility can be paid only once in each 
award phase to any individual or family. 
Reconnect fees, but not deposits, are 
eligible. But again, only a one-month 
payment for each utility for each 
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13. Limited amounts of basic first-aid 
supplies (i.e., aspirin, band-aids, cough 
syrup) for mass shelter providers and 
mass feeding sites only. 

14. Emergency repairs/ building code 
of a mass feeding facility or mass 
shelter, provided: 

a. The facility is owned by a not-for- 
profit organization (profit- 
facilities, government facilities and 
individual residences are not eligible); 

b. The emergency repair/building 
code plan and the contract detailing 
work to be done and material and 
equipment to be used or purchased is 
approved by the Local Board prior to the 
start of the emergency repair project, 
and the emergency repair/building code 
is limited to: 

(1) Bring facility into compliance with 
local building codes, or keeping it open 
for the program period. 

(2) A $5,000 maximum expenditure for 
repairs to bring a facility up to Code. 
Expenditures over that amount must be 
approved by the National Board along 
with extension of time. 

c. No award funds are used for 
decorative or non-essential purposes or 
routine maintenance/repairs. 

d. Rehabilitation for expansion of 
service is no longer eligible. 

e. All emergency repair work is 
completed and paid for by the end of the 
jurisdiction's award phase. (Expenses 
which occur after that date will not be 
accepted as eligible costs.) 

15. Handicap accessibility is eligible 
for mass feeding or mass shelter 
facilities and is limited to the $5,000 cap. 

Note: Refer to the Preamble of this plan for 
further details on the National Board's intent 
with regard to shelter repairs. Local Boards 
may further restrict the allowable costs 
mentioned above as they deem necessary. 


B. Ineligible Program Costs 


Purposes for which funds Cannot be 
used, include, but are not limited to: 

1. Rental security. 

2. Deposits of any kind. 

3. Payment of more than one month’s 
rent. 

4. Transportation to another town, 
another agency not related to food or 
shelter or to relative’s home. 

5. Payment of more than one month's 
mortgage. 

6. Payment of more than one month’s 
portion of an accumulated utility bill. 

7. Payments made directly to a client. 

8. Cash payments of any kind 
including checks made out to cash. 

9. Real property {land or buildings) 
costing more than $300. 

10. Property taxes of any kind. 


11. Equipment costing more than $300 
per item {i.e., vehicles, freezers, 
washers, etc.) 

12. Emergency repairs/building code 
or rehabilitation to government-owned 
or profit-making facilities. 

13. Any rehabilitation for expansion 
of service. 

14. Repairs of any kind to an 
individual’s house or apartment. 

15. Purchase of supplies or equipment 
for an individual's home or private use. 

16, Lease-purchase agreements. 

17. Administrative cost 
reimbursement to state or regional 
offices of governmental or voluntary 
organizations. 

18. Lobbying efforts. 

19. Expenditures made prior to 
beginning of jurisdiction's program. 

20. Expenditures made after end of 
jurisdiction's program. 

21. Client-owned transportation 
(repairs or gasoline). 

22. Purchase of prescription 
medication and related medical 
supplies. 

23. Purchase of clothing {except 
underwear/ diapers for clients of mass 
shelters, if necessary). 

24. Payments for expenses not 
incurred (i.e., where no goods or 


services have been provided during new . 


program period). 

25. Services to natural disaster victims 
and supplies bought for and in 
anticipation of a natural diaster. 

26. Telephone costs, except as 
administration allowance and limited to 
the total allowance (2%). 

27. Salaries, except as administrative 
allowance and limited to the total 
allowance (2%). 

28. Office equipment, except as 
administative allowance and limited to 
the total allowance (2%). 

29. Encumberment of funds for shelter, 
emergency repairs, utilities; that is, 
payments for goods and/or services 
which are purchased and to be delivered 
at a later date, unless it is intended that 
these goods and/or services are 
received on or before the end of the 
jurisdiction’s program. 


C. Administration Allowance 


There is an administration allowance 
limitation of two percent (2%) of total 
funds received by the Local Board 
excluding any interest earned. This 
allowance is a part of the total award— 
not in addition to the award. 

The local administration allowance is 
intended for use by LRO’s and not for 
reimbursement of program or 
administrative costs a recipient's parent 
organization (its state or regional 
offices) might incur as a result of this 
additional funding. 


The Local Board may elect to use, for 
its own administrative costs, all or any 
portion of the 2% allowance. 

The decision on distribution of the 
allowance among LRO's rests with the 
Local Board. No LRO may receive an 
allowance greater than 2% of that LRO’s 
award amount unless the LRO is 
providing the adminstrative support for 
the Local Board and it is approved by 
the National Board. 

The State Committee, when in 
operation, may utilize a maximum of 
one-half of one percent (.5%) for its 
administrative costs in allocating the 
State Set-Aside grant. As with Local 
Board awards, this administrative 
allowance is part of the total award, not 
in addition to the award. 

Any of the administrative allowance 
not used must be put back into program 
funds for additional services. 


3.0 Waivers 


Local Boards may receive requests for 
variances in the budgets they have 
approved for LRO’s. Local Boards may 
allow such changes provided that the 
requested items are eligible under this 
program. If there ‘is any doubt on the 
part of the Local Board as to eligibility, 
they should contact the National Board 
for clarification. 

In the event that an expenditure 
requested by an LRO falls outside the 
program guidelines, the Local Board if 


‘supportive, should request in writing a 


waiver from the National Board in 
advance of the expenditure. 

Waivers requested because of an 
audit exception must be submitted to the 
National Board with a copy to the Local 
Board chair. A waiver to release the 
LRO from submitting canceled checks 
must be submitted before any 
expenditures are made. 

The waiver request from the Local 
Board should clearly state the need for 
this exception, approximate costs, 
timelines or any other pertinent 
information they deem necessary for the 
National Board to make their decision. 


4.0 Reporting Requirements 


Local Boards will monitor LRO’s 
expenditures and eligible cost 
compliance throughout the program 
period. An interim report of 
expenditures is due to the National 
Board with each LRO’s second/third 
check request. A final report 
(accompanied by financial 
documentation for specified LRO's) is 
due one month after the end of each 
jurisdiction’s program. The National 
Board will provide forms for all required 
reports. The National Board advises 
Local Boards to request at least one 





other report from their LRO's at a time 
nor appropriate by each Local 


LRO’s which successfully completed 
previous program audits and are 
receiving funds under this program may 
not be required to submit documentation 
with their final reports unless 
specifically asked to do so by the 
Nationa) Board; successful completion 
does not mean automatic exemption 
from submission. Documentation will be 
required for LRO's not funded in the 
previous phase of the program. 

Failure of an LRO to comply with the 
National Board's reporting requirements 
may result in its ea bas being held in 
escrow. Funds will be held until all 
reporting requirements have been 
satisfied. If an LRO does not comply in a 
timely manner, the Local Board or 
National Board may reclaim and 
reallocate the funds being held in 
escrow. 

The Nationa) Board will compile the 
reports it receives from the Local Boards 
and submit a detailed accounting of use 
of all program monies in the form of a 
report to FEMA. 


A. Final Report Process 


1. The National Board mails Final 
Report forms to the Local Board. 

2. The Local Board mails forms to 
each LRO. 

3. LRO’s complete individual reports 
and return them to the Local Board chair 
(selected LRO's will be asked to submit 
their complete documentation of 
expenditures). 

4. The Local Board or its staff reviews 
LRO reports and documentation for 
specified LRO’s and completes the Local 
Board Final Report form. 


>. The Loca) Board sends reports and © 


documentation for specified LRO’s to 
the National Board. 

6. The National Board reviews reports 
and documentation for specified LRO's. 

7.LRO's which have met andi? 
requirements are cleared by the 
Secretariat. 

If the Local Board discovers lack of 
documentation, ineligible expenditures 
or any other problem in an LRO report, 
they should contact the LRO and 
attempt to correct the problem before 
submitting the report to the National 
Board. [f the National Board discovers a 
problem, it will inform the Loca) Board 
and LRO and advise them of the action 
to be taken. It is the responsibility of the 
Local Board to continue working with 
LRO’s which have audit problems until 
\ney have been cleared by the 
Secretariat. 2 

To avoid audit-related problems, the 
Local Board should ensure that LRO’s 
have a thorough understanding of the 


types of documentation (e.g., cancelled 
checks [both sides), invoices, contracts, 
lease agreements, utility bills, etc.) they 
must retain to meet cost eligibility 
guidelines. Items not listed as eligible or 
ineligible should not be assumed to be 
eligible. Local Boards are advised to 
contact National Board staff for 
clarification on items subject to 
interpretation. 

LRO’'s failing to clear the National 
Board audit after a reasonable amount 
of time will be referred to the Federal 
Emergency Management Agency and 
will remain ineligible to receive funds 
until audit problems are resolved with 
FEMA. 


5.0 Amendments to Plan 


The National Board reserves the right 
to amend this Plan at any time. 
SUPPLEMENTARY INFORMATION: The 
National Board based its determination 
of high-need localities on four factors: 

1. Most current twelve-month 
unemployment rates; 

2. Total number of unemployed within 
a civil jurisdiction; 

3. Total number of individuals below 
the poverty level within a civil 
jurisdiction; and 
__ 4. The total population of the civil 
jurisdiction. In addition to 
unemployment, poverty was used to 
qualify a jurisdiction for receipt of an 
award. 

Unemployment data for the period of. 
September 1989 through August 1990 
and poverty data from the 1980 Census 
were used to select the following 
jurisdictions: 

¢ Jurisdictions, including balance of 
counties, with 18,000+ unemployed and 
a 4.3% rate of unemployment. 

¢ Jurisdictions, including balance of 
counties, with 1,000 to 17,999 
unemployed and a 6.9% rate of 
unemployment. 

® Jurisdictions, including ba)ance of 
counties, with 1,000 or more unemployed 
and an 11% rate of poverty, 

Dated: January 7, 1991. 

Grant C, Peterson, 


Associate Director, State and Local Programs 
and Support. 


The following is a dist of al) Phase IX 


(Fiscal Year 1991) funded jurisdictions: 


EMERGENCY FOOD AND SHELTER 
PROGRAM; PHASE IX ALLOCATIONS 


Alabama 
B-W30-00 Avtanga Connty..... 


9-0038-00 Blount County... 
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EMERGENCY FOOD AND SHELTER PRO- 
GRAM; PHASE IX ALLOCATIONS—Con- 
tinued 


9-0042-00 Butler County........... 
9-0044-00 Calhoun County...... 
9-0046-00 Chambers County .. 
9-0050-00 Chilton County........ 
9-0060-00 Coffee County......... 
9-0062-00 Colbert County....... 
9-0068-00 Covington County.. 
9-0072-00 Cullman County...... 
9-0074-00 Dale County............ 


9-0078-00 De Kalb County...... 
9-0080-00 Elmore County........ 
9-0082-00 Escambia County... 
9-0084-00 Etowah County....... 
9-0088-00 Franklin County...... 
9-0098-00 Houston County..... 
9-0102-00 Jackson County....... 
9-0104-00 Jefferson County..... 
9-0110-00 Lauderdale 

NNNIOED oc sitdasse castasesctvcorscosee 
9-0112-00 Lawrence County ... 
9-0114-00 Lee COUMY vrvvssssnnnns 
9-0116-00 Limestone County.. 
9-0122-00 Madison County..... 
9-0128-00 Marion County........ 
9-0130-00 Marshall County..... 
9-0132-00 Mobile County........ 
9-0138-00 Monroe County....... 
9-0138-00 Montgomery 

County ORRORROOORREREOER ROHR ER EER RRR RREeR TES 
9-0142-00 Morgan County 
9-0152-00 Russell County........ 
9015400 St. Clair County...... 
9-0156-00 Shelby County 
9-0160-00 Talladega County... 
po Tallapoosa 


9-0164-00 Tuscaloosa 


66,110.00 
24,175.00 
79,505.00 
64,770.00 


HA. 


9-0168-00 Walker County 


$-0174-0 + Winston County... 
9-0176-00 State i 
Committee, AL 


__2.613,092.00 
9-0196-00 Fairbanks North 


Star Boro AROOemeneneaanenennecnennannenananns 


9-0202-00 Kenai Peninsula 
Boro 


9-0210-00 Matanuska- 
Susitna Census ......-.0.0ceceeee0e 
Set-Aside | 


129,988.00 
272,471.00 


56,409.00 


43,814.00 


42,280.00 
9-0232-00 State 


Committee, AK 


Arizona 
Apache County ww. 
Cochise County ...... 
Coconino County.... 
Gila County Obepenenenees 
Maricopa County ... 
Mohave County 
Navajo County. 
Pima County.........++ 
Pinal County s.sssssvee 


43,728.00 


46,450.00 
64,014.00 


AHN 


943,080.00 
40,746.00 


59,218.00 
271,245.00 
58,375.00 
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9-0278-00 Santa 


County... 
9-0280-00 ‘Yavapai County...... 
9-0282-00 Yuma County.......... 
9-0284-00 State Set-Aside 
Committee, AZ eoeeee eeneeeeoeeeoooonee . 


Cruz 


32,904.00 
39,601.00 
208,440.00 


13,717.00 


1,846,104.00 


Arkansas 
$-0310-00 Benton County 
9-0334-00 Craighead County.. 
9-0336-00 Crawford County ... 
9-0338-00 Crittenden 
NAME sainssipcnscinitshetasceTionctipseiecpine 


9-0354-00 Garland County...... 


ty 
a Independence 


9-0972-00 "Jefferson County... wooee 


o-one-0 Ouachita County.... 
9-0412-00 Phillips County 


9-0420-00 Pope County... 


40,249.00 
40,725.00 
37,052.00 


37,829.00 
51,829.00 


45,737.00 
23,203.00 


21,648.00 
23,441.00 


26,033.00 
61,767.00 
24,240.00 
23,959.00 


51,246.00 
35,604.00 


24,932.00 
25,969.00 


30,203.00 
228,178.00 
28,004.00 
83,869.00 
31,629.00 


46,774.00 
46,903.00 


298,579.00 


1,388,202.00 


Alameda County... 
Oakland County..... 
Butte County eeneeeoonss 

Contra Conte. 
9-0888-00 Del Norte County .. we 
Fresno County......... 
Glenn County evrere. 
Humboldt County... 
Imperial County...... 
Kern County srsvsesorss 


ee ecenscsccesceees: 


Los Angeles City 
CEG ooo ocicncccansiascpcaictbapecocscesces 
9-0760-00 Madera County.... 


O-S788-00 Mendocino 
CIs ccsncccpccrcctietiontabnoiceiad 


Merced County 0.0 
Monterey Co Comiy S 


Orange County ....... 
Riverside County... 


352,434.00 
226,372.00 


117,032.00 


358,786.00 


22,101.00 


GRAM; PHASE 1X ALLOCATIONS—Con- 


tinued 


9-0824-00 Sacramento 


Stanislaus County... 
Sutter County 
Tehama County 


Tuolumne County... 


Ventura County 


1,020,511.00 
332,407.00 
385,165.00 
75,465.00 
161,018.00 


656,043.00 


108 909.0 


41,675.00 


__513,979.00 
15,940,484.00 


9-0990-00 Boulder eee 
City 


9-1012-00 Denver 
County .. ONOOCOORR ECON ERR R EO ERREReORERRORETESeES 


9-1058-00 Larimer County...... 
9-1092-00 Pueblo County 


%1116-00 Weld County.......... 


9-1122-00 State Set-Aside 
Committee, CO onrcscororerscevesesee 


112,840.00 


317,759.00 


96,723.00 
78,360.00 


79,829.00 


656,656.00 


_1.342,167.00 


Connecticut 
@1422-01 Fairfield County/ 
rt ORNNRODORE REDO RORORRE Renee eneREtED 


9-1422-02 Fairfield Conte: 
Dan! 


9-1422-04 Fairfield County/ 
Stamford 

9-1438-00 Hartford Genens 
County (000000000000000000 0000088 eee eeenenneNS 

9-1458-00 New Haven 
Census County............ 

1472-00 New London 
Census County.......-...---2-.-..2--. 

9-1476-00 Windham Census 
County 

9-1478-00 State Set-Aside 
Committee, CT rrsersesssresrsessers on 


204,963.00 


62,380.00 


461,840.00 


142,201.00 


78,187.00 
116,204.00 


' 
_1.712.660.00 


GRAM; PHASE 1X ALLOCATIONS—Con- 


tinued 


Delaware 


9-1480-00 Kent County ......0.. 


9-1492-00 District of Colum- 


CeeeeeeenerereeeeeosererneesseeseoeeseneeneeneNs 


Florida 

Alachua County...... 

Bay County oeneceneeeoces 

Brevard County...... 
, Boward County....... 


9-1556-00 
9-1562-00 
8-1566-00 
9-1570-00 
9~-1588-00 
9-1590-00 
9-1582-00 
9-1584-00 
9—1598-00 
9-1608-00 
9-1612-00 
9-1620-00 
9-1632-00 


9-1634—00 


Dade County........... 
Miami City oescscosscceee 


Duval County sss 


Escambia County .. 
Gadsden County..... 


Hendry County... 
Hernando County... 
9-1636-00 Highlands County.. 
9-1638-D0 Hillsborough 
County sssncscecssesecasesencensscnaeenseeens 


Jackson County....... 
Lake County sven 
Lee County............... 


Manatee County... 


Osceola County wun 


Pasco County rss. 
Pinellas County....... 
Polk County «verses sone 
Putnam County 

St. Johns County..... 
St. Lucie County... 


Sarasota County... 
Volusia County....... 
State Set-Aside 


Committee, Fli...ssssssssssssssssssssese 


Georgia 
9-1740-00 Atlanta/Dekalb, 
Pulton Counties .....:c...o00100c0 Boe 


9-1742-G0 Macon/Bibb, 


Jones Counties 00000 Snes eS CORES FOOTE NEES 


53,882.00 
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Chatham County .... 
Clarke COUtY seseosee 


Cobb County........... 


Coweta County eenenee 


Dougherty County .. 
Floyd County........... 


Glynn County....... 


Houston County ..... 
Laurens County...... 
Lowndes County .... 


Muskogee County .. 


40,725.00 


113,164.00 
36,879.00 
233,372.00 
22,274.00 
29,598.00 
71,165.00 
61,702.00 
$1,975.00 
30,722.00 
39,752.00 
27,222.00 
37,570.00 
89,270.00 
29,706.00 
22,037.00 
32,044.00 
97,825.00 
33,077.00 
24,089.00 
24,348.00 
33,336.00 
37,484.00 
25,839.00 
21,891.00 
47,314.00 


Troup County .. adits 


Walton County ....... 


Ware County.......... 
Whitfield County.... 
9-2104-00 State Set-Aside 


Committee, GA 818,737.00 
3,047,869.00 


Hawaii 


9-2108-00 Hawaii County........ 47,335.00 
9-2116-00 State Set-Aside 
Committee, HI.........cccccccrcessessees 202,665.00 


Idaho 
Bingham County..... 
Bonner County........ 


Canyon County....... 
Kootenai County .... 


9-2140-00 
9-2146-00 
9-2156-00 
9—2184—00 
9-2212-00 

County 
9-2218-00 State Set-Aside 

Committee, ID............ccccccesesesees 


24,003.00 
21,626.00 
65,764.00 
49,518.00 


25,645.00 


208,835.00 
395,391.00 
illinois 


9-2220-00 Aurora/Dupage, 
Kane Counties. 


43,079.00 . 


EMERGENCY FOOD AND SHELTER PRO- 


GRAM; PHASE IX ALLOCATIONS—Con- 


tinued 


Jefferson County 
Kankakee County... 


Lake County........0... 


Macon County evo 
Macoupin County... 
Madison County 


Marion County... 


Montgomery 


41,351.00 
75,032.00 


259,470.00 


99,510.00 
93,396.00 


36,231.00 
177,611.00 


$1,332.00 


27,265.00 


‘119,883.00 
23,765.00 


Randolph County ... 28,972.00 


Island 


109,016.00 


205,372.00 
22,642.00 


37,959.00 
81,427.00 
86,202.00 


270,877.00 
56,280.00 


190,357.00 


Stephenson 


9-2562-00 Tazewell County.... 
9-2566-00 Vermilion County... 


9-2580-00 


9-2586-00 Williamson 
County POORER RORESERERRRORHERE REC HeREEEENOeEES 
9-2588-00 Winnebago 


County 
9-2594-00 wate Set-Aside 


Commitee, IL... , __ 639,856.00 


7,476,904.00 
Indiana 
9-2620-00 Adams County 
9-2622-00 


Dearborn County.... 
Delaware County... 


31,499.00 
72,418.00 
113,164.00 
28,345.00 
37,765.00 
51,095.00 
24,305.00 
43,814.00 
55,934.00 
21,972.00 
172,944.00 
117,615.00 
66,823.00 
39,104.00 
81,492.00 
452,744.00 
48,731.00 
26,876.00 
161,386.00 
32,839.00 


9-2656-00 


9-2666-00 
9~—2668-—00 ~ 


Fayette County 
Floyd County 
Grant County oss 
9-2680-00 
9-2690-00 
9-2692-00 
9-2708-00 
9-2714-00 
9-2716-00 
9-2720-00 
9-2722-00 
9-2724-00 
9-2728-00 
9-2738-00 
9-2770-00 
9-2776-00 
9-2782-00 
9-2794-00 
County 
9-2800-00 
County 
9-2806-00 
9-2818-00 
9-2826-00 State 
Committee, IN 


Howard County...... 


Lake County ....sscses 
Gary City 
La Porte County...... 
Lawrence County... 
Madison County 
Marion County 
Monroe County 
Randolph County ... 
St. Joseph County... 
Shelby County 
Tippecanoe 
49,042.00 


107,655.00 
52,326.00 
58,678.00 


Vigo County 


Set-Aside 
641,866.00 


2,805,449.00 


Iowa 
9-2892-00 Clinton County 
9-2952-00 Johnson County...... 
9-2962-00 Lee County....s.ssscsrse 


35,215.00 
22,166.00 
29,425.00 


EMERGENCY FOOD AND SHELTER PRO- 


46,061 00 


POoeeeeeacrrenennereccerecesnene® 


Set-Aside 


811,168.00 


9-3124-00 Douglas County 
$-3296-00 Wyandotte 


9-3300-00 State Set-Aside 
Committee, KS .vsssrerssrsrrsreree 


Kentucky 


9-3324—-00 
9-3334-00 Boyd County........... 
Carter County 


9-3358-—00 
9-3362-00 Christian County... 
9-3364-00 Clark County 
9-3374-00 Daviess County 
9-3384-00 Fayette County...... 
9-3388-00 Floyd County........... 
Graves County... 


9-3400-00 oe 
9-3410-00 Hardin County........ 
9-3418-00 Henderson 

3424-00 
9-3428-00 
9-3446-06 


9-3466-00 


9-3472-00 
9-—3500-00 
9-3516-00 
9-3520-00 
9-3548-—-00 
9-3562-00 State 

Committee, KY 


24,089.00 
24,737.00 
26,811.00 
26,314.00 
22,469.00 
55,567.00 
91,646.00 
24,046.00 
31,175.00 
37,981.00 


28,972.00 


27,546.00 
435,158.00 


25,234.00 


32,752.00 
31,089.00 
22,317.00 
40,660.00 
38,067.00 
52,521.00 


Jefferson County..... 
Laurel County eeneeeees 


Madison County 
Nelson County 
Pike County svvoveossoors 


Set-Aside 
580,400.00 


1,679,551.00 
Louisiana 
9-3564-00 Shreveport/ 
Bossier, Caddo Parishes 
9-3574-00 Acadia Parish. 


9-3578-00 Ascension Parish.... 
9-3582-00 Avoyelles Parish... 


Calcasieu Parish 
East Baton Rouge 


244,995.0u 
33,638.00 
41,870.00 
33,595.00 
112,279.00 


220,020.00 
36,123.00 
23,074.00 
86,375.00 
41,049.00 
56,345.00 
23,009.00 


Iberia Parish 

Iberville Parish........ 
Lafayette Parish 

Lafourche Parish .... 
Livingston Parish... 
Morehouse Parish .. 

Natchitoches 
24,197.00 

9-3658-00 

City/Orleans......... 317,846.00 
90,069.00 
84,949.00 
52,650.00 
24,716.00 


Veeeeeecreceseroonee 


Rapides Parish 

St. Bernerd Parish.. 

St. Charles Parish... 

St. John Baptist 
27,783.00 
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9-3688-00 St. Landry Parish.... 
9-3690-00 St. Martin Parish... 


9-3602-00 St. Mary Parish....... 


9-3694-00 St. Tammany 


Parish OONNORCEdOneeeeenenneneneneeeneeeeeneeneS 


s. 
9-3700-00 Terrebonne 
Parish 
9-3704-00 Vermilon Parish...... 
9-3708-00 Vernon Parish 
9-3708-00 Washington 
Parish OOOREOOORORORERORORORRORRe CORO ReneteeteRES 


9-3710-00 Webster Parish 
9-3720-00 State Set-Aside 


Committee, LA .essssssssvssssesse 


62,113.00 


Aroostock County.. 51,073.00 


Cumberland 

92,705.00 
25,148.00 
47,595.00 
31,629.00 
68,141.00 


30,009.00 
22,253.00 


Kennebec County... 


Penobscot County .. 


Somerset County.... 
Waldo County 


Washington 
25,493.00 
77,457.00 
533,616.00 


Maryland 


Allegany County... 
Dorchester 


52,348.00 


22,987.00 
24,370.00 


71,252.00 
43,576.00 
29,793.00 


Somerset County... 
Washington 

Wicomico County .. 
Worcester County.. 


Baltimore City 466,377.00 
State Set-Aside 


Committee, MD.....csersrsessesreeee 701,283.00 
1,411,986.00 


Massachusetts 
Barnstable 
133,581.00 
416,708.00 
421,137.00 
Hampden County... 247,847.00 
71,878.00 
727,575.00 
287,664.00 
376,891.00 
445,377.00 


Middlesex County.. 
Plymouth County... 


Worcester County.. 
9-4558-00 State Set-Aside 
Committee, MA 


3,369;687.00 


tinued 


Michigan 
“8 wore ek 


Alpena County..... 

Barry County sree 
Bay County.............. 
Berrien County....... 


ty 
Cass County eeeneeeeceee 
Charlevoix 


Delta County woo 


Genésee County 
Grand Traverse 


Gratiot County... 
Hillsdale County... 


Huron County 
Tonia COUnty uses 
Isabella County 
Jackson County 


Kalamazoo 


Kent County 
Lapeer County 


Lenawee County. 
Mackinac County... 
Macomb County 
Marquette County.. 
Mason County......... 
Mecosta County 
Midland County 


Montcalm County... 
Muskegon County.. 
Newaygo County... 
Oakland County 
Oceana County 
Osceola County 
Saginaw County..... 
St. Clair County 

St. Joseph County... 
Sanilac County 


Shiawassee 


Tuscola County 
Van Buren 
CIN sssicbisseticcensvinses passable 
9~4832-00 Washtenaw 


Wayne County........ 

Detroit City 

Wexford County 

State Set-Aside 
Committee, MI 


131,898.00 
32,493.00 


114,850.00 


37,851.00 


22,598.00 


37,441.00 
33,465.00 
23,009.00 
46,644.00 
31,905.00 


28,734.00 
407,159.00 


55,653.00 
34,891.00 
36,879.00 
36,015.00 
52,801.00 
34,740.00 
109,621.00 


136,605.00 
359,650.00 
75,357.00 
72,570.00 
27,135.00 
610,003.00 
48,610.00 
22,058.00 
26,725.00 
44,829.00 
106,186.00 
70,863.00 
140,818.00 
36,382.00 
741,726.00 
25,299.00 
22,685.00 
165,944.00 
136,929.00 
51,613.00 
44,268.00 


73,326.00 
52,953.00 


66,780.00 


165,383.00 
710,032.00 
1,101.636.00 
33,487.00 


338,791.00 


7,264,442.00 


Minnesota 
9-4857-00 St. Cloud City/ 
Benton, Sherburne, Stearns 


114,201.00 


-EMERGENCY FOOD AND SHELTER PRO- 
GRAM; PHASE IX ALLOCATIONS—Con- 


tinued 


} 


9-4932-00 Crow Wing 
County ONONOOOOOREEE SOROS OOOO RODD OOOONOO DONORS 


9~-4944-00 Freeborn County .... 
4950-00 Hennepin County... 


Ttasca County... 


Morrison County .... 
Otter Tail County... 


St. Louis County 


Winona County 
State Set-Aside 
Committee, MN. 


28,324.00 


31,283.00 
495,607.00 


33,811.00 


25,277.00 


1,616,081.00 


Mississippi 


9-5089-00 Hattiesburg/ 


Forrest, Lamar Counties 


Adams County ws... 
Alcorn County 


Bolivar County 


Chickasaw 


Coahoma County... 


De Soto County...... 


Grenada County 
Harrison County..... 


57,166.00 
26,962.00 


33,185.00 
28,928.00 


9-5092-00 
9-5100-00 
9-5106-00 
County 
9-5116-00 
9-5122-00 
9-5132-00 
9-5136-00 
9-5138-00 
Jackson County 
Jones County enoeeeoeeee 
Lauderdale 


25,169.00 
27,135.00 
36,404.00 
25,212.00 

100,785.00 

155,444.00 
95,103.00 


38,758.00 


48,718.00 
50,274.00 
34,178.00 
21,950.00 
38,650.00 
28,799.00 
27,805.00 
28,648.00 
26,703.00 


Leflore County 
Lincoln County 
Lowndes County .... 
Madison County 
Marshall County..... 
Monroe County 
Panola County 


24,240.00 
25,817.00 


39,299.00 
27,351.00 


Pike County .rvsssersseee 


Sunflower County .. 

Tishomingo 
26,552.00 

Warren County 38,499.00 


Washington 


62,761.00 


347,254.00 
1,547,749.00 


Missouri 
9-5257-00 Joplin/Jasper, 
Newton Counties 
9~-5258-00 Kansas City/Clay, 
Jackson, Platte Counties 
9-5290-00 
9-5294-00 
9-5298-00 
9-5306-00 


83,221.00 


516,261.00 
40,530.00 
53,990.00 
28,172.00 - 


Buchanan County... 
Butler County 
Cape Girardeau 
33,379.00 
24,327.00 
74,924.00 
102,233.00 
‘137,599.00 


Greene County 
Jefferson County 
Laclede County 
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Set-Aside 
MO veessacecnarescansesense 


27,243.00 


40,249.00 
28,453.00 
29,749.00 
330,074.00 


836,453.00 


2,416,174.00 


Montana 
9-5556-00 Flathead County 
9-5592-00 Missoula County... 
9-5644-00 State Set-Aside 

Committee, MT ........ccssssssssseses 


Nebraska 
9-5722-00° Douglas County...... 
@-5858-00 State Set-Aside 

Committee, NE u.....c.scsssesscsesesees 


42,496.00 


172,724.00 


- 312,959.00 


Nevada 


9-5868-00 Clark County........... 
9-5906-00 State Set-Aside 
IID i scsnaisccsscccnhenisecicenn 


377,344.00 


135,769.00 


513,113.00 


New Hampshire 
9-5022-00 Coos County............ 
9-5924-00 Grafton County....... 
9-5942-00 State Set-Aside 

Committee, NH ........sersccssseses 


23,203.00 
37,462.00 


cose 315,310.00 


375,975.00 


New Jersey 
Atlantic County...... 


Cape May County.. 
Cumberland 


Essex County ......... 
Newark City 
Hudson County....... 
Mercer County 
Middlesex County.. 
Passaic County 
Salem County 
Union County 
State Set-Aside 


Bernalillo County ... 
Chaves County........ 


Lea County .......cs0 
McKinley County ... 
Otero County ........ es 


154,181.00 
242,597.00 
74,017.00 


99,338.00 
250,202.00 
267,334.00 
424,356.00 
138,679.00 
319,228.00 
314,454.00 


285,136.00 
27,697.00 
23,117.00 
86,267.00 
30,549.00 
26,401.00 
36,252.00 
28,237.00 


Arriba 
CORTE EY. <.n.cescccenconsvinintbishinatoniocabons 
9-6094-00 Sandoval County.... 
9-6096-00 San Juan County..... 
9-6100-00 Santa Fe County... 
9-6108-00 Taos County............ 
9-6114-00 Valencia County..... 

9-6116-00 State Set-Aside 
Committee, NM..........0c0sssssee 


New York 

Albany County....... 

Allegany County .... 
9-6130-00 Broome County....... 
9-6136-00 Cataraugus 

SII i canis cocsn Cibesmiclitiganiite se 
Cayuga County....... 
Chautauqua 
Chemung County.... 
Chenango County... 
Clinton County....... 
Cortland County..... 
Delaware County... 
Erie County..........0 
Essex County .......... 
Franklin County...... 
Fulton County 
Greene County........ 
Herkimer County... 
Jefferson County..... 
Madison County... 
Monroe County....... 
Nassau County........ 
Niagara County ...... 
Oneida County ....... 
Onondaga County.. 
Oswego County...... 


9-6120-00 


9-6140-00 


Rensselaer 

IEE sn scivasinsiecsmeibeamembivibeisipn 2 
9-6254-00 St. Lawrence 

UIs ccccisktsiesesloescbiamatabasctas — 
9-6258-00 Schenectady 

RET aciivissscinsoicpaibeinciiaiebclinntined 
9~6268-00 Steuben County 
9-6270-00 Suffolk County........ 
9-6282-00 Sullivan County 
9-6286-00 Tompkins County... 
9-6288-00 Ulster County........ ~ 


9-6290-00 
Washington 


9-6282-00 
County .. 

9-6296-00 Westchester 
Coun’ 


9-6312-00 State Set-Aside 
Committee, NY ...crcccerssersereees 


436,830.00 


9,211,611,00 


North Carolina 


9-6316-00 High Point City/ 
Davidson, Guilford Coun- 


9-6317-00 Rocky Mount/Ed- 
gecombe, Nash Counties 


GRAM; PHASE 1X ALLOCATIONS—Con- 
tinued 


28,453.00 
59,348.00 
38,218.00 
24,175.00 
26,444.00 


86,396.00 
52,088.00 
116,427.00 
74,687.00 
26,768.00 
23,398.00 
23,225.00 
31,953.00 


State 
Committee, NC 


Set-Aside 


North Dakota 


9-6672-00 Columbus/ 
Fairfield, Franklin Coos............ 


Ohio 


9-6672-00 Columbus/ 
Fairfield, Franklin Counties... 


Ashtabula County.. 
Athens County.... 


Clinton County ....... 
Crawford County ... 


Cuyahoga County... 


Guernsey County ... 
Hamilton County.... 
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Highland County.... 
Huron County 


Jackson County 


25,623.00 
57,706.00 
24,608.00 
28,086.00 
31,348.00 
95,168.00 
25,688.00 
192,496.00 
364,317.00 
172,426.00 
47,249.00 


Lawrence County... 


Lucas County 
Mahoning County... 
Marion County 
Montgomery 
335,583.00 


73,066.00 
35,972.00 
32,796.00 
23,722.00 
99,813.00 
49,539.00 
53,601.00 
54,379.00 
44,160.00 
248,409.00 
301,685.00 


9-6870-00 174,845.00 


Trumbull County.... 
State Set-Aside 


Committee, OH 861,421.00 
5,992,042.00 


Oklahoma 
9-6896-00 Oklahoma City/ 
Canadian, Cleveland, 
McClain, Oklahoma, 
Pottawatomie Cos. 
9-6922-00 Carter County 
Comanche County.. 


Grady County 
Le Flore County 
McCurtain 


33,811.00 
9-7002-00 
22,987.00 
22,706.00 
41,481.00 
26,185.00 
22,750.00 
28,561.00 
28,604.00 
37,181.00 
26,401.00 
23,916.00 


9-7010-00 
9-7014-00 
9~-7028-00 
9-7034-00 
9-7038-00 
9-7040-00 
9-7052-00 
9-7056-00 


Mayes County 
Muskogee County .. 
Okmulgee County .. 
Ottawa County 


Pittsburg County 

Rogers County ........ 

Sequoyah County... 

9-7068-00 Wagoner County... 

9-7078-00 State Set-Aside 
Committee, OK 


Oregon 

9-7080-00 Portland/ 

Clackamus, Multnomah, 

Washington Counties 
9-7082-00 Salem/Marion, 

BRIE NID scsccsitccsctossstvcocnstsotiontonse 
9-7090-00 Benton County 
9-7096-00 Clatsop County 
9-7098-00 Columbia County... 
9-7100-00 
9-7108-00 
9-7118-00 


573,384.00 


161,105.00 
27,308.00 
26,336.00 
26,358.00 
49,561.00 
74,039.00 


Jackson County 100,267.00 


EMERGENCY FOOD AND SHELTER PRO- 
GRAM; PHASE IX ALLOCATIONS—Con- 
tinued 


9~7122-00 
9-7124-00 
9-7128-00 
9-7132-00 
9-7134—-00 
9-7156-00 Umatilla County 
9-7172-00 State Set-Aside 


Committee, OR 132,081.00 


1,584,251.00 


Pennsylvania 
9-7174-00 Bethlehem/ 
Lehigh, Northampton Coun- 
Rite siaiesesesansdessineatesoniincbenscaniees 
9-7180-00 Allegheny County... 
9-7184-00 
County 
9~-7186-00 
9-7188-00 
9-7190-00 
9-7194-00 
9-7198-00 
9-7208-00 
9-7212-00 
9-7214-00 
9~-7218-00 
9-7220-00 
9-7222-00 
9-7224-00 
9-7226-00 
9-7230-00 
9-7234-00 
9-7242-00 
9-7246-00 
9-7254-00 
9-7256-00 
County 
9-7258-00 
9~-7260-00 
$~7262-00 
9-7264-00 
County 
9-7268-00 
8-7282-00 
9~7284-00 
9-7290-00 
9-7306-00 
County 
9-7310-00 


291,034.00 
578,526.00 


47,703.00 
96,702.00 
38,499.00 

181,003.00 
90,458.00 
36,209.00 

105,171.00 
43,620.00 
74,795.00 
33,163.00 
72,980.00 

- 29,361.00 
44,289.00 
57,274.00 

135,266.00 

220,150.00 

157,130.00 
99,359.00 
24,910.00 


Beaver County 
Bedford County 


Cambria County 
Carbon County 
Centre County 
Clarion County 
Clearfield County... 
Clinton County 
Columbia County... 
Crawford County ... 
Dauphin County 
Delaware County... 


38,586.00 
64,511.00 
30,614.00 
21,907.00 


Indiana County 
Jefferson County 
Juniata County 
Lackawanna 
151,253.00 
187,722.00 
234,884.00 
85,770.00 
37,959.00 


87,369.00 


876,128.00 
9-7316-00 116,427.00 
9-7320-00 


9-7324-00 


Schuylkill County... 
Somerset County.... 
Susquehanna 
28,345.00 
27,611.00 
27,567.00 
924,202.00 


9-7326-00 
9-7336-00 


Tioga County 
Wayne County 
9-7342-00 York County 
9-7344-00 State Set-Aside 
Committee, PA 924,202.00 


5,637,684.00 


Rhode Island 
9-7354-00 Providence 
Census County 
9-7368-00 State 
Committee, RI 


Set-Aside 
137,051.00 


52,413.00 - 


7097 


EMERGENCY FOOD AND SHELTER PRO- 
GRAM; PHASE IX ALLOCATIONS—Con- 
tinued 


South Carolina 
9-7372-00 
9-7376-00 
9~7382-00 
9-7384-00 
9-7388-00 


Anderson County... 
Beaufort County..... 
Berkeley County 
Charleston 


Cherokee County.... 
Chester County 
Chesterfield 


Dorchester 


Fairfield County ..... 
Florence County 


Greenville County.. 131,096.00 


110,313.00 
24,608.00 
32,169.00 
29,188.00 
26,530.00 
26,919.00 
31,435.00 


Kershaw County 
Lancaster County... 


Marlboro County.... 
Oconee County 


56,409.00 
Richland County 
Spartanburg 
112,451.00 
44,851.00 
22,706.00 


Sumter County 
Union County.......... 


31,175.00 


State 
Committee, SC 


Set-Aside 
_ 187,206.00 


1,626,463.00 


South Dakota 


9-7486-00 Brown County 
9-7580-00 Pennington 
County 

9-7614-00 State 
Committee, SD 


25,061.00 
33,249.00 


191,690.00 
250,000.00 


Tennessee 


Anderson County... 
Blount County 
Bradley County 
Campbell County... 


9-7616-00 
9-7624-00 
9-7626-00 
9-7628-00 
9-7634-00 
9-7644-00 


32,169.00 
45,197.00 
38,586.00 
24,629.00 
26,574.00 
31,672.00 


23,527.00 
212,351.00 
21,669.00 
36,857.00 
43,555.00 
31,197.00 
128,568.00 


Davidson County.... 


Gibson County 
Greene County 
Hamblen County... 
Hamilton County.... 
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9-8250-00 Maverick County... 
9-8276-00 Nacogdoches 
NIE rsscsehecpcsanscsiapetocaianteccepstaies 
Navarro County 
Nueces County........ 


Potter County........ e 
Patricio 


51,311.00 
363,518.00 
57,792.00 
58,397.00 


25,925.00 Upshur County........ 


Uvalde County........ 
Val Verde County.. 
Victoria County...... 
Webb County.......... 
Wichita County...... 
Willacy County....... 
State Set-Aside 
Committee, TX.........v.cc0vesssees = 


County .... pais 41,653.00 
8-7818-00 State Set-Aside 


Committee, TIN......c-ccevesesesersees “ 412,390.00 


2,235,530.00 


Texas 
9-7820-00 Abilene/jones, 
Taylor Counties ...rcescccseseeee: 
9-7824-00 Austin/Travis, 
Williamson Counties............... 
9~-7826-06 Dallas/Collin, 
Dailas, Denton Counties........ 
9-7828-00 Houston/Fort 
Bend, Harris Counties............. 
9-7830-00 Longview/Gregg, 
Harrison Counties Lei 
Anderson County... 
County .... 


9-8568-00 Rutland County. 
9-8570-00 Washington 
NII cos cedsessseptbiscnioaies 
9-8572-00 Windham County... 
9-8576-00 State Set- ~— 
Committee, VT............. Bae 


9-8728-00 Pittsylvania 


9-8128-00 Henderson 
County ssessnsesesenssnnesscsrenanesensessesss 


Por eoeeeoees eeeenrvevereeses - 


9-8730-00 
9-8742-00 
9-8136-00 
9-8146-00 
9-8158-00 
9-8162-00 
9-8170-00 
9-8180-00 
9-8200-00 
9-8214-00 
9-8228-00 
9-8234-00 


Jasper County. 
Jefferson County..... 
Jim Wells County... 
Kaufman County... 
Liberty County 
Lubbock County...... 
McLennan County.. 


Chesapeake City .... 
Danville City ..vsssssve 
Hampton City........ 
Lynchburg City ....... 


GRAM; PHASE IX ALLOCATIONS—Con- 


40,768.00 
82,702.00 


31,737.00 
27,978.00 
201,116.00 
73,218.00 
68,530.00 
28,475.00 


37,268.00 
99,770.00 
132,198.00 
731,594.00 


55,567.00 
21,972.00 
30,808.00 
36,468.00 
40,789.00 
125,522.00 
70,971.00 
21,885.00 


893,653.00 
10,496,469.00 


tinued 


9-8822-00 Newport News 
TAIN cencaiecinesiecoascesoveteyhosantaoapecseten a 


Petersburg City 


Richmond City........ 
Roanoke City .......... 


Snohomish 

Spokane County... a 

Stevens County....... 

Thurston County .... 

Walla Walla 

County...... inicitealiiiiedigsanie 

§-8340-00 Whatcom County... 
9-8944-00 

State 


9-8948-00 Set-Aside 
Committee, WA... 


oenreoeneroeecesones 


West Virginia 
— Hunting/Cabell, 


9-8058-00 Berkeley County..... 
9-8974-00 Fayette County 
9-8980-00 Greenbrier 
County 
9-8988-00 
8-8990-00 


§-8994-00 


Oe ODO oererseenonooveeEe 


Harrison County..... 


Kanawha County... 


Marion County........ 
Marshall County..... 


Mingo County.......... 
Monongalia 
MR sisscanecccovinisentbngeetl nehichoneas 
Nicholas County..... 
Ohio County benceeenrees 
Putnam County....... 
Raleigh County 


83,307.00 
43,792.00 
37,095.00 


36,209.00 
53,832.00 
22,382.00 
128,072.00 


57,014.00 
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Randolph County... Rico 
Roane County ......... 
Wood County.......... 9-9334-00 Puerto Rico............. 
Wyoming County ... 
State Set-Aside 
Committee, WV ...eccmecsssssssseees 


Wisconsin 


9-9072-00 Eau Claire/Chip- 
pewa, Eau Claire Counties .... 73,347.00 
$-8100-00 Barron County......... 28,120.00 
9-9412-00 31,996.00 
127,229.00 
28,993.00 
79,764.00 
43,295.00 


CONMIEE scthcsiscrrsnicscictencsciucisoenene | - SERMOEED 
9-9216-00 Portag - The following is the final Phase VIII 


9-9272-00 State Set-Aside (Fiscal Year 1990} list of funded 
Committee, WI. ....csscssserssssssseees 812,983.00 sidhcsesstetuecken jurisdictions: 


Peake 


24,289.00 
62,754.00 
0.00 
0.00 
21,595.00 
0.00 
26,342.00 
82,019.00 


0.00 


seeeeeee: eaveveosocerecooes 


HOOD ee on en eran eoereneneseoneseenereeseseaseonaneees. 


secon oa eaerseecersreverscsceresscocecscsccescaseceons, 
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0.00 10,000.00 
0.00 3,000.00 
43,255.00 0.00 
0.00 3,000.00 
0.00 10,000.00 
0.00 4,590.00 
0.00 5,000.00 
18,000.00 

0.00 

8,000.00 
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[—reoiar [sepa | Senpuna 


684,604.00 17,800.00 17,359.00 
0.00 22,590.00 1,933.00 
0.00 12,550.00 0.00 
615,762.00 0.00 15,590.00 
556,044.00 0.00 30,697.00 
46,911.00 0.00 1,250.00 
599,427.00 0.00 34,549.00 
1,001,118.00 0.00 38,493.00 
365,728.00 0.00 13,342.00 
407,593.00 0.00 15,743.00 
80,693.00 0.00 2,063.00 
0.00 0.00 3,242.00 
164,701.00 0.00 4,682.00 
702,143.00 18,570.00 18,071.00 
191,085.00 0.00 2,802.00 
120,420.00 0.00 4,771.00 
43,618.00 0.00 1,250.00 
0.00 5,196.00 
55,200.00 4,083.00 
0.00 9,830.00 
0.00 1,581.00 

0.00 


0.00 


0.00 

0.00 
138,444.00 
0.00 

0.00 

0.00 
375,179.00 
0.00 

0.00 
292,283.00 
0.00 
21,403.00 
0.00 

0.00 
21,745.00 
112,359.00 
66,068.00 . 
0.00 
28,361.00 
0.00 
19,671.00 
59,000.00 
6,000.00 


1,036,557.00 140,015.00 





8-1492-00 


8-1512-00 
8-1530-00 
8-1556-00 
8-1560-00 
8-1562-00 
8-1564-00 
8-1566-00 
8-1570-00 
8-1582-00 
8-1584-00 
8-1586-00 
8-1588-00 
8-1590-00 
8-1592-00 
8-1594-00 
8-1598-00 
8-1604-00 
8-1606-00 
8-1608-00 
8-1612-00 
8-1614-00 
8-1616-00 
8-1618-00 
8-1620-00 
8-1622-00 
8-1624-00 
8-1626-00 


8-1628-00" 


8-1630-00 
8-1632-00 
8-1634-00 
8-1636-00 
8-1638-00 
8-1642-00 
8-1644-00 
8-1646-00 
8-1648-00 
8-1650-00 
8-1652-00 
8-1654-00 
8-1656-00 
8-1658-00 
8-1660-00 
8-1662-00 
8-1664-00 
8-1666-00 
8-1668-00 
8-1670-00 
8-1672-00 
8-1674-00 
8-1676-00 
8-1678-00 
8-1680-00 
8-1684-00 
8-1686-00 
8-1692-00 
8-1694-00 
8-1702-00 
8-1706-00 
8-1708-00 
8-1710-00 
8-1712-00 
8-1714-00 
8-1718-00 
8-1720-00 
8-1722-00 
8-1724-00 
8-1726-00 
8-1728-00 
8-1730-00 
8-1732-00 
8-1734-00 
8-1736-00 
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7103 


| Requer | _ssapatt | ssapen2 | Reatocatons 


376,868.00 [sun] | sn 


| __ 37696800 =o. | 


116,871 00 

0.00 
200,771.00 
644,969.00 


325,916.00 
0.00 
0.00 
426,366.00 
160,553.00 


27, 047, 00 
48,514.00 
32,607.00 
474,367.00 
0.00 
56,639.00 
24,973.00 
0.00 

0.00 
70,345.00 
119,030.00 
88,262 


| 43,550.00 | 


0.00 
0.00 
16,901.00 
0.00 
0.00 
5,000.00 
0.00 
0.00 
5,000.00 
0.00 
0.00 
0.00 


6,531,216.00 307,804.00 


0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 © 
0.00 
0.00 
0.06 
0.00 


0.00 
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er betiticed 
ana 


ae ee eee 


9.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
30,340.00 
27,411.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


§,894.18 
5,674.15 
5,139.78 

0.00 

0.00 
6,434.62 
5,851.69 
9,103.73 
6,030.49 
7,690.53 
5,947.36 
5,858.01 
5,802.39 
5,891,65 
5,325.66 
6,290.98 

0.00 
5,628.38 
6,082.08 
5,435.92 


40,200.00 
0.00 
1,000.00 
1,000.00 
1,000.00 
0.00 
1,000.00 
0.00 

0.00 

0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


. 6.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


- 0.00 


0.00 


* 0.00 


0.00 
0.00 





8-1940-00 i 0.00 5,568.44 
8-1942-00 a a 0.00 6,588.13 
944-00 .. ‘ei 0.00 5,809.46 
8-1946-00 S 5 0.00 5,612.69 
8-1952-00 0.00 5,575.52 
8-1954-00 0.00 5,449.83 
8-1956-00 Fi 23,819.00 0.00 
8-1958-00 County 0.00 5,587.41 
8-1960-00 “s 0.00 6,795.26 
8-1962-00 ai ‘ 0.00 5,384.08 
8-1964-00 0.00 5,304.41 
8-1966-00 41,758.00 | 0.00 
8-1968-00 Lumpkin 0.00 5,474.87 
8-1970-00 County 0.00 6,111.16 
8-1972-00 0.00 5,712.34 
0.00 6,249.00 

6-1976-00 . 0.00 5,851.44 
; 0.00 5,446.03 

8-1980-00 ; 0.00 6,256.58 
8-1982-00 re 0.00 5,522.16 
8-1984-00 s. ; 0.00 6,758.34 
8-1986-00 ‘ 0.00 5,700.20 


8-1988-00 = 4 0.00 5,434.91 
8-1990-00 0.00 5,739.91 


8-1992-00 County ‘ 0.00 5,917.19 


8-1994-00 hs a 93,501.00 0.00 
Newton County 25,914.00 0.00 
0.00 5,390.40 
0.00 5,496.36 
27,047.00 0.00 
0.00 6,344.34 
0.00 5,872.43 
0.00 5,786.95 
0.00 5,392.93 
29,656.00 0.00 
0.00 5,619.53 
0.00 5,603.85 
0.00 5,267.74 
0.00 5,563.89 
0.00 
120,356.00 
0.00 


‘ 0.00 

5,975.61 1,000.00 

5,618.26 1,000.00 

6,869.11 1,000.00 

5,385.09 0.00 

5,182.52 0.00 

6,231.55 1,000.00 

5,622.31 1,000.00 

5,860.04 1,000.00 

6,028.97 1,000.00 

0.00 0.00 

7,045.63 4,816.10 

6,628.09 1,000.00 

5,349.18 0.00 

5,493.58 | _ 0.00 

0.00 0.00 

5,871.16 1,000.00 

5,495.10 0.00 

. 5,686.29 1,000.00 

0.00 k 1,000.00 
36,177.00 . 0.00 
21,424.00 . 0.00 
23,070.00 0.00 
0.00 4,300.00 

0.00 6,306.40 1,000.00 

0.00 6,174.90 1,000.00 
5,205.02 0.00 

5,431.12 0.00 

0.00 

0.00 


0.00 


2,250,579.00 753,973.00 134,991.00 
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elgeegs 


0.00 
1,660.77 
6,643.08 
1,000.00 
2,560.55 
1,641.23 
7,580.94 
2,422.78 
3,692.78 
3,790.47 
3,907.70 
3,907.70 
5,255.86 
4,572.01 

0.00 
8,225.71 
1,992.93 
1,016.00 
1,309.08 

10,023.25 
6,408.63 
8,518.79 
1,250.46 
4,142.16 
5,763.86 
1,953.85 
3,419.24 
1,289.54 

0.00 
1,719.39 
3,165.24 
1,001.94 


3383388883888888838 


s ISSBSSEEEEEEEE! 


484,972.00 
44,773.00 
0.00 

0.00 

0.00 
26,919.00 
0.00 

0.00 

0.00 
76,845.00 
27,496.00 
0.00 

0.00 

0.00 


B88 


sssssSseSSSeS88888: 
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6.00 

0.00 

0:00 

0.00 

0:00 

0.00 

0.00 

0.06 

0.00 

0.00 

0.06 

0.00 

0.00 

0.00 

0.06 

0.00 

0.00 

0.00 
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0.00 
6,051,502.00 754,574.00 258,919.00 


13,688.00 6,091.00 0.00 
0.00 ; 0.00 
20,532.00 1 0.00 
2,422.00 . 0.00 
6,228.00 : 0.00 
8,213.00 0.00 
3,422.00 0.00 





8-2712-00 
8-2714-00 
8-2716-00 
8-2720-00 
8-2722-00 
8-2724-00 
8-2728-00 
8-2732-00 
8-2736-00 


F 


Monroe County .. 
Morgan County .. 
Newton County .. 
Ohio County .. 


gigi? 
nt 


f 


145,821.00 
99,145.00 
0.00 

0.00 
67,052.00 
409,988.00 
0.00 

0.00 
40,667.00 
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12,456.00 
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0.00 
14,372.00 
0.00 
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10,540.00 
12,456.00 
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7,665.00 
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0.00 
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5,201.00 
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4,233.00 
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0.00 
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0.00 
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29,464.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
113,343.00 
0.00 
0.00 
0.00 
0.00 
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4,892.00 
27,072.00 
4,762.00 
4,733.00 
6,068.00 
3,932.00 
3,821.00 
2,727.00 
5,902.00 
4,204.00 
3,676.00 
11,304.00 
3,366.00 
4,062.00 
2,605.00 
3,489.00 
6,222.00 
13,420.00 
5,568.00 
7,914.00 
2,883.00 
2,203.00 
5,953.00 
10,599.00 
3,580.00 
23,457.00 
3,079.00 
6,012.00 
4,588.00 
2,095.00 
2,000.00 
3,088.00 
2,146.00 
3,387.00 
3,808.00 
3,254.00 
4,518.00 
4,064.00 
4,492.00 
3,113.00 
2,076.00 
2,000.00 
2,832.00 
7,229.00 
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4,988.00 
3,570.00 
5,192.00 
0.00 
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7,592.00 
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2,924.00 
2,739.00 
3,006.00 
9,509.00 
3,088.00 
2,000.00 
4,022.00 
2,683.00 
5,731.00 
2,172.00 
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20,347.00 
3,748.00 
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2,130.00 
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191,172.00 572,590.00 47,938.00 24,198.00 


i 0.00 
7,115.00 : 0.00 
12,352.00 0.00 
7,779.00 ; 0.00 
6,260.00 0. - 0,00 
13,137.00 z 0.00 
3,107.00 ; 0.00 
15,551.00 : 0.00 
2,572.00 , "0.00 
15,656.00 

18,897.00 





Shreveport/Bossier, Caddo Parishes. 


ACAIA PALSH ..scrssssssssesesee cohea 


aeeneenee: 


0.00 
0.00 
25,508.00 
0.00 
0.00 
0.00 
41,886.00 
27,860.00 
0.00 
34,232.00 
32,521.00 


0.00 
27,112.00 
0.00 
0.00 
21,702.00 
0.00 
0.00 


0.00 
23,755.00 
0.00 


55,506.00 


25,273.00 
64,165.00 


22,023.00 


55,805.00 
30,212.00 


0.00 
169,191.00 
0.00 


11,107.00 
0.00 
11,724.00 
4,214.00 
8,948.00 
7,461.00 
11,433.00 
12,360.00 
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1D No. end juciediction 


East Baton Rouge Parish .......csrvsssssssssesssssesssessssnsesensanesseeneesnsencnnesseecessennonnsenenntee 


gree 


= Ff 
sEste ees 


New Orleans Sen — ~~ 


aeecuserecces > seceeeasacescacsasecsscccscscsccosnesscererocscocess] 


48,365.00 
52,876.00 
22,279.00 
23,498.00 


pd 


KONt COUR .....cecccsssssesesees onanoneunonnecsecsecenecseceeceeveneusenanensenceuncuannnseveneusest 
I IO since acensndisiettpsssicosossesnscnsesesensinespiltedgsaiibianinaecinsnsectipiasiana si 





487, ‘10.00 


ius 


oe 00 


0.00 
6,270.40 


3,919.00 


0.00 
12,932.69 


9,797.49 


3,527.10 
24,297.79 


0.00 
9,405.50 


0. 00 
0.00 


0.00 
15,284.09 
0.00 


0.00 
14,500.29 
6,662.30 

‘ 0.00 
0.00 

0.00 

0.00 
12,540.79 
7,838.00 
0.00 

9.00 

0.00 


11, en 


000 


13,324.59 
4,702.80 


0.00 
75,244.78 
90.00 


9,797.49 
0.00 


2,745.96 

0.00 
7,392.98 
5,491.93 


2,534.74 
13,096.13 


5,491.93 
0.00 
0.00 
0. 00 


0,449.12 
13, 518. 58 


8,871.97 
3,379.65 
0.00 
6,970.52 
0.00 


0.00 
6,336.84 


4,647.02 
0.00 





697,610.00 
24,268.00 
0.00 

0.00 

0.00 

0.00 


33,120.00 
40,411.00 
0.00 
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1D No. and jurisdiction 


21,916.00 
133,313.00 
175,263.00 

28,715.00 

0.00 
0.00 
125,231.00 


40,176.00 
25,316.00 
31,046.00 
24,503.00 

0.00 
28,523.00 


0.00 00 
311,017.00 


0.00 15,496.00 
40,342.00 2,520.00 
16,384.00 1,031.00 
74,926.00 4,607.00 
41,650.00 2,573.00 
10,353.00 639.00 
34,918.00 2,184.00 





Federal Register / Vol. 56, No. 35 / Thursday, February 21, 1991 / Notices 


75° 


PSR 
SREEEEEBE 


et et tk et otk ot ot ot 
OND 


per 


i 


0.00 
37,546.00 
51,486.00 
30,169.00 
31,153.00 
22,194.00 
64,401.00 

100,450.00 
53,282.00 

0.00 
28,929.00 
26,128.00 
38,914.00 
27,261.00 
28,501.00 

334,554.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
53,133.00 
21,788.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
49,049.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
24,610.00 
0.00 
0.00 
0.00 
0.00 
0.00 
22,515.00 
0.00 
0.00 
0.00 


1,412,667.00 832,929.00| 110,527.00 | 


0.00 
3,606.00 
2,471.00 
5,784.00 
4,063.00 
1,218. 
2,536.00 
1,000.00 
6,807.00 

14,374.00 
1,709.00 
4,024.00 
1,000.00 

2,368.00 
1,454.00 
5,383.00 

0.00 

0.00 
1,000.00 
6,445.00 
1,000.00 
1,105.00 
5,362.00 
1,450.00 
1,164.00 
9,211.00 

10,504.00 
1,000.00 
5,929.00 
1,955.00 
1,329.00 
1,000.00 
1,278.00 

0.00 
1,836.00 
3,429.00 
1,000.00 
2,183.00 
2,203.00 
1,000.00 
1,764.00 
1,283.00 

0.00 
3,394.00 
4,312.00 
4,423.00 
3,023.00 
1,631.00 

0.00 
1,948.00 
1,035.00 
2,195.00 
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[fender | eeapen? | eerpet? | Peston 


0.00 

0.00 

0.00 

0.00 

. 0.00 

0.00 J 0.00 
0.00 0.00 
0.00 0.00 


lie ss s 902.00 96.00 
Sd Sain 19,100.00 0.00 


0.00 0.00 
0.00 0.00 
0.00 : k 0.00 
0.00 E : 0.00 
0.00 . 0.00 
0.00 . 0.00 
0.00 . 0.00 
0.00 24,789.65 . 0.00 
0.00 18,960.22 0.00 
176,076.00 0.00 . 0.00 
0.00 5 ks 0.00 


0.00 


10,575.26 0.00 
90,960.41 | . 0.80 
15,610.06 0.00 
11,631.15 0.00 
l 0.00 

0.00 


0.00 


0.00 
18,875.00 Y 0.00 
35,075.00 0.00 
22,350.00 0.00 
19,425.00 0.00 
53,375.00 0.00 
37,550.00 0.00 
24,200.00 0.00 


215,631.00 
0.00 
356,128.00 
0.00 
108,510.00 
0.00 

0.00 

0.00 

0.00 
249,777.00 
32,286.00 
0.00 

0.00 
227,797.00 
0.00 





31,516.00 
87,044.00 


8,039,672.00 316,945.00 
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182,618.00 0.00 0.00 
0.00 
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(D No. and jurisdiction 


RI TORNIITIIND os sncnnssiujhiocaplfpesaisdcusieesocighecepenenctunctietibtenhahenthendtssnchakpecbuntetisaeupessioansdenstondl 
SOURIS TTI cotntlisenssnsiaglenioecbetinsstasscesinntpnipesilbegbapmssinsicitnisdpeciiniai 


Aeecerecererececererecenecseecscncececececesecocenecssecsccsscees, 


South Central North Si cietclicinsshiecianconn eaveoneonsasesavcesnoqnenevenseseesees 


seeeececenenscerevereeseoneneneseeesessssoeeoeceoeosceeeeoennnenesessoeesosesesoeosossenececseacsesesee, 


Miami ements ipasnhsesatiensnassasnasesiiiiatitiqilisteistnssenesiovetsonsqabehundisiseadasiasensassssescoosaniausnshinninie 


I isscickcbstcnsac.sac eel diaiacmpeomiictounsias ceases Gheisaasitetpiabicsscunsiaobebshesedeassiicd 


saaeieumans SII saccicessccclnttiiipsesseccvsicsecasssssisnspablibipiatcsdebadipsoviasessiilibinsescsdiosis 
— on fintnecestcosesntennepiasieigneeseescesososecedaesfpdesnséusecnessetosssssshianthsssassoieets 


I sacs aida SDs aad on Seki udescastebenésikibioeicaise 
eoscecsescsccccoscccnensseseces: 


seecanerereecsscscesscececesesececeveseceneseceonnccoseeososceesceseceeasseoeseees: 


sssebeseeest 


» 
& 
8 


0.00 
22,194.00 
9,632.00 
0.00 
0.00 
2,321.00 
15,700.00 
0.00 
2,708.00 
6,803.00 
20,087.00 


ege 


~ Fe 
giectiess 


8 


isdlsbecsseGlebes 
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13,337.76 
0.00 
9,087.10 
11,610.46 
0.00 
6,593.78 
0.00 


567,975.00 
154,245.00 
0.00 
26,876.00 
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SES SSSSSSSsssssssssssssesss 


PUI CR taped nkececsensentsnce 


1,450,405.00 112,198.00 
Pennsyivania 


Bethiehem/Lehigh, Northampton C08. .ncnssnmiemenaeemuetnntnntsnntnenntnncee 225,338.00 0.00 0.00 
877,511.00 0.00 50,000.00 
43,853.00 0.00 0.00 
99,830.00 0.00 0.00 
34,552.00 0.00 0:00 
149,028.00 0.00 
79,603.00 0.00 0.00 
28,288.00 0.00 
66,442.00 
33,678.00 
70,353.00 
1,923.00 
13,204.00 | 
0.00 |}. 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
" 133,747.00 
7,456.00 0.00 
0.00 5 0.00 
101,519.00 0.00 x 0.00 
0.00 ' : 
0.00 J 0:00 
25,957.00 0.00 
32,585.00 0.00 
0.00 


117,491.00 0.00 
151,808.00 0.00 
0.00 


0.00 





8+7412-00 
8-7414-00 
6-7416-00 
8-7418-00 
8-7422-00 
6-7424-00 
8-7426-00 
8-7428-00 
8-7430-00 
8-7432-00 
8-7434-00 
8-7496-00 
8-7438-00 
8-7440-00 
8-7442-00 
8-7444-00 
8-7446-00 
8-7448-00 
8-7450-00 
8-7452-00 
8-7454-00 
&-7458-00 
8-7460-00 
8-7462-00 
8-7464-00 
@-7466-00 
8-7468-00 
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ID Na. and jusiediction 





8-7672-00 
8-7874-00 
8-7676-00 
8-7678-00 
8-7680-00 
8-7682-00 
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28,672.00 
0.00 

0.00 
36,455.00 
0.00 

0.00 

0.00 

0.00 
35,579.00.00 
23,006.00.00 
0.00 
23,199.00 
229,037.00 
0.00 

0.00 
21,467.00 
0.00 

0.00 


0.00 
166,625.00 
0.00 

0.00 
41,715.00 


0.00 
33,633.00 
0.00 
31,431.00 
23,070.00 
57,131.00 
0.00 
0.00 
47,766.00 


SSA part 1 


0.00 
3,340.27 
9,214.94 

0.00 
4,676.77 
3,348.39 
9,906.89 
3,004.09 

0.00 

0.00 
5,009.67 

0.00 

0.00 
3,916.98 
5,465.42 

0.00 

10,024.93 
9,742.80 
7,249.54 
9,055.50 

‘ 0.00 
7,793.81 
5,958.47 

0.00 
5,514.01 

0.00 

0.00 
2,883.16 
8,954.88 
8,831.18 

0.00 
9,183.04 
7,850.49 
9,389.80 
4,627.27 
2,784.51 
5,523.05 
3,698.66 
9,693.32 
8,968.11 

0.00 
2,637.51 
9,341.20 

0.00 
3,440.11 
7,584.44 
7,682.71 

0.00 
8,832.61 
6,034.22 

0.00 
9,549.31 
4,733.73 

0.00 
3,662.79 

0.00 

0.00 
1,147.77 
5,863.34 
8,996.62 
7,303.82 
1,773.70 
2,067.18 
4,848.77 

0.00 
9,895.75 

0.00 

0.00 

0.00 
8,787.04 
2,906.87 

0.00 

0.00 
4,471.87 
3,341.39 

0.00 

24,917.55 

0.00 
1,677.70 
5,201.66 
4,350.94 
1,935.55 


SSA part 2 


0.00 
1,305.51 
1,842.82 

0.00 
1,427.75 
1,306.25 
1,006.11 





8-7804-00 
8-7806-00 
8-7808-00 
8-7810-00 
8-7812-00 
8-7814-00 
8-7816-00 
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80,501.00 
463,035.00 
1,583,012.00 
1,953,957.00 
145,308.00 
36,626.00 
$0,717.00 
0.00 
24,631.00 
23,691.00 
0.00 
124,290.00 
895,815.00 
0.00 
65,256.00 
127,476.00 
57,110.00 


47,317.00 
0.00 
32,200.00 
201,391.00 
34,467.00 
0.00 
37,738.00 
22,515.00 


5,041.50 
0.00 
17,419.31 
3,380.25 
0.00 
0.00. 
0.00 
0.00 
0.00 
0.00 
0.00 
3,983.00 
4,515.00 
5,430.70 
0.00 
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af 
i 


it 
vey 


3 


0.00 

0.00 

0.00 
6,052.12 
6,541.95 
6,868.65 
2,355.30 
7,510.72 
0.00 
13,954.70 
8,283.56 
9,176.14 
2,156.25 
22,172.95 
5,333.70 
8,087.63 


22,132.30 
2,034.55 
0.00 

0.00 
5,507.86 
0.00 


25,636.00 
72,590.00 
23,712.00 
0.00 
0.00 
0.00 
21,937.00 
0.00 


0.00 
21,872.00 
32,232.00 

7,368.00 
11,050.00 
0.00 


0.00 


0.00 
0.00 
0.00 
3,290.15 
4,092.50 
4,127.22 
0.00 
5,875.75 
4,695.50 


3,476.70 
0.00 
0.00 

2,174.47 


2,000.00 
2,000.00 
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ID No. and jurisdiction 


State Set-Aside Committee 


43,853.00 206,147.00 10,000.00 


0.00 22,623.00 6,374.00 

0.00 5,614.00 0.00 

0.00 3,559.00 0.00 

0.00 9,109.00 0.00 

0.00 2,904.00 0.00 

0.00 2,941.00 0.00 

0.00 2,859.00 0.00 

0.00 12,704.00 3,579.00 

23,284.00 5,027.00 | . 4,962.00 

0.00 8,089.00 0.00 

0.00 10,418.00 0.00 

a 0.00 15,478.00 0.00 

8-8620-00 i ae 2 0.00 3,047.00 0.00 
wal 0.00 10,713.00 3,019.00 

sd 0.00 6,451.00 0.00 

8-8634-00 < 0.00 13,690.00 4,962.00 
8-8638-00 ie al 0.00 10,113.00 0.00 
8-8640-00 a wi 0.00 21.710.00 0.00 
8-8644-00 i ws 0.00 6,387.00 0.00 
i és 0.00 9,270.00 0.00 

8-8658-00 és ad 0.00 8,932.00 0.00 
8-8660-00 County c 0.00 3,245.00 0.00 
8-8662-00 e 0.00 8,272.00 0.00 
8-8664-00 i a 0.00 20,741.00 0.00 
8-8670-00 | 50,674.00 4,155.00 0.00 
8-8672-00 Highland County zl 0.00 1,537.00 0.00 
8-8674-00 Isle Of Wight County a 0.00 10,963.00 0.00 
8-8678-00 King And Queen County... ad 0.00 3,687.00 0.00 
8-8684-00 a 0.00 6,180.00 0.00 
8-8686-00 ay 0.00 24,763.00 4,962.00 
8-8688-00 BS 0.00 3,081.00 0.00 
8-8692-00 os 0.00 7,851.00 0.00 
8-8698-00 mt 0.00 20,839.00 5,871.00 
8-8702-00 = fi 39,171.00 6,613.00 10,000.00 
8-8704-00 ss 0.00 7,778.00 0.00 
8-8708-00 x 0.00 13,003.00 3,664.00 
8-8710-00 E es 0.00 4,567.00 0.00 
8-8712-00 a 0.00 8,792.00 0.00 
8-8716-00 ca 0.00 10,795.00 0.00 
8-8718-00 i 3 0.00 8,165.00 0.00 
8-8720-00 Pittsylvania wa] _ 95,493.00 5,935.00 0.00 
8-8724-00 Pri BS a 0.00 10,695.00 3,013.00 
8-8726-00 sa 0.00 7,474.00 0.00 
8-8728-00 el 0.00 6,240.00 0.00 
8-8730-00 i a 30,575.00 2,749.00 15,000.00 
8-8734-00 Ri Bs ma E 3,796.00 0.00 
8-8738-00 i ; a . 9,328.00 0.00 
8-8742-00 rai i 2,979.00 0.00 
8-8744-00 si i 18,385.00 0.00 
8-8748-00 wa i 2,963.00 0.00 
8-8750-00 _ me : 13,267.00 0.00 
8-8754-00 af . 2,179.00 0.00 
8-8756-00 S f 4,698.00 1,325.00 
8-8758-00 a es . 7,440.00 0.00 
8-8760-00 E al ; 4,382.00 0.00 
8-8762-00 x 0.00 9,006.00 4,962.00 
8-8764-00 i be. Zi 21,552.00 4,098.00 0.00 
8-8766-00 Westmoreland County... bas 0.00 9,136.00 0.00 
8-8768-00 a 32,243.00 4,256.00 0.00 
8-8770-00 . S| 0.00 13,258.00 0.00 
8-8774-00 i a 0.00 7,604.00 0.00 
8-8778-00 Bri i = 0.00 10,561.00 0.00 
8-8780-00 i is 0.00 2,563.00 0.00 
8-8782-00 ; a 0.00 26,513.00 0.00 
8-8784-00 * 65,235.00 8,136.00 0.00 
8-8786-00 Cli ity... aia 0.00 2,612.00 0.00 
8-8790-00 aa 0.00 4,417.00 0.00 
8-8792-00 Danville City... a 35,621.00 4,057.00 0.00 
8-8794-00 ia City.... oa 0.00 2,950.00 0.00 
8-8800-00 i a 0.00 5,428.00 1,529.00 
8-8802-00 i al 0.00 6,134.00 0.00 
8-8804-00 a 0.00 3,580.00 0.00 
8-8806-00 : Pe: 63,823.00 8,693.00 0.00 
8-8810-00 2 | 0.00 10,731.00 0.00 
8-8812-00 Lexington City... a 0.00 3,136.00 0.00 
8-8814-00 i 29,784.00 4,973.00 0.00 
8-8816-00 : 0.00 1,000.00 00.0 
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0.00 
6,716.00 
0.00 
0.00 
7,041.00 
5,991.00 
5,075.00 
7,277.00 
4,350.00 
0.00 
4,513.00 


5,444.00 | 


0.00 
5,622.00 
6,568.00 


5,045.00 
.00 


00 
7,738.00 


0.00 
0.00 
0.00 


1,944.60 
1,540.80 


1,187.00 


2,034.50 
1,000.00 

0.00 
1,000.00 
1,326.80 

0.00 
1,396.80 
1,769.00 
1,174.00 

0.00 


9.00 
2,211.00 





8-9102-00 
8-9104-00 
8-9108-00 
8-9110-00 
8-9112-00 
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Monongalia County. 
Monroe County ....... 


Nicholas County 


Pendleton County... 


Pleasants County 


Pocahontas County... 


Preston County 


Raleigh County ........ 
Randoiph County... 


Ritchie County 


Summers County .... 


8-9120-00 Clark County. 


8-9122-00 
8-9124-00 


8-9126-00 Dane County 


8-9130-00 


8-9132-00 Door 


8-9134-00 


8-9136-00 Dunn 


8-9142-00 
8-9144-00 


8-9146-00 
8-9148-00 


8-9150-00 
8-9152-00 


8-9154-00 lowa 


~ 8-9156-00 
8-9158-00 
8-9160-00 
8-9162-00 
8-9164-00 
8-9168-00 
8-9170-00 
8-9174-00 
8-9176-00 
8-9178-00 
8-9180-00 
8-9182-00 
8-9184-00 
8-9186-00 
8-9188-00 
8-9190-00 
8-9198-00 
8-9200-00 


3,951.00 
10,323.00 


00 
4,848.07 
6,065.80 

0.00 


5,757.32 
75,788.34 
4,941.64 
5,867.91 
8,462,95 
16,795.46 
24,722.72 
6,187.95 


12,809.71 
5,244.19 
0.00 
6,576.66 
6,234.65 
4,626.50 
5,894.01 
10,275.40 
6,906.24 
0.00 
4,515.02 
0.00 
5,076.76 
6,436.02 
6,465.78 
12,058.17 
16,879.45 
7,858.30 
4,941.43 
6,181.80 
0.00 
7,494.20 
7,249.12 
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6,165.44 
16,419.02 
7,692.14 
3,408.18 
6,291.92 
7,972.08 
0.00 
6,022.14 
72,796.66 
4,894.49 
74,352.04 
7,509.45 
6,249.12 
9,989.40 
6,434.91 
7:711.20 
12,808.84 
6,339.16 
13,415.42 
7,508.30 
5,571.58 
8,602.36 
5,524.52 
10,555.99 
29,071.97 
7,302.87 
5,646.49 | 
25,984.28 
13,582.14 
3,696.11 


25, 016.00 
0.00 
0.00 
0.00 
28,651.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 42,016.00 

0.00 1,000.00 

0.00 8,626.00 

3,382.00 

8,052.00 

2,013.00 

0.00 

3,698.00 

9,690.00 

3,254.00 

2,821 aa 


| __165501.00| _11,332.00 | 


| 72,429.00 | oo} aa | ___ 10,000.00 | 00: 


68,778.00 a 10,000.00 


ae 10,000.00 


[—“saateoo| 000 | _roana.00| 


167516700 __000| __e0gav.00| 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 260, 261, 264, 265, 266, 
270, and 271 


[EPA/OSW-FR-91-012; SWH-FRL-3865-6] 


RIN 2050-AA72 


Burning of Hazardous Waste in Boilers and 
industrial Furnaces 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


summary: Under this final rule, the 
Environmental Protection Agency (EPA) 
is expanding controls on hazardous 
waste combustion to regulate air 
emissions from the burning of hazardous 
waste in boilers and industrial furnaces. 
Currently, such burning is exempt from 
regulation. EPA is promulgating this 
final rule after considering public 
comment on rules proposed on May 6, 
1987, plus the comments on EPA's 
supplemental notices of October 26, 1989 
and April 27, 1990. 

These rules control emissions of toxic 
organic compounds, toxic metals, 
hydrogen chloride, chlorine gas, and 
particulate matter from boilers and 
industrial furnaces burning hazardous 
waste. In addition the rules subject 
owners and operators of these devices 
to the general facility standards 
applicable to hazardous waste 
treatment, storage, and disposal 
facilities. Further, today’s final rule 
subjects hazardous waste storage units 
at regulated burner facilities to part 264 
permit standards. Burner storage 
operations at existing facilities are 
generally now subject only to interim 
status standards under part 265. 

Finally, today’s rule takes final action 
on two pending petitions for rulemaking: 
(1) based on a petition by Dow Chemical 
Company, EPA is designating halogen 
acid furnaces as industrial furnaces 
under § 260.10; and (2) based on a 
petition by the American Iron and Steel 
Institute, EPA is classifying coke and 
coal tar fuels produced by recycling coal 
tar decanter sludge, EPA Hazardous 
Waste No. KO87, as products rather 
than solid waste. The rule also makes 
several technical corrections to 
regulations dealing with loss of interim 
status for facilities that achieved interim 
status as of November 7, 1984. 
EFFECTIVE DATE: This final rule is 
effective on August 21, 1991. Technical 
corrections to § 270.73 are effective on 
publication. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 


of the Federal Register as of August 21, 
1997. 

ADDRESSES: The official record for this 
rulemaking is identified as Docket 
Numbers F-87-BBFP-FFFFF and F-89- 
BBSP-FFFFF, and is located in the EPA 
RCRA Docket, room 2427, 401 M Street 
SW., Washington, DC 20460. The docket 
is available for inspection from 9 a.m. to 
4 p.m., Monday through Friday, except 
on Federal holidays. The public must 
make an appointment te review docket 
materials by calling (202) 475-9327. The 
public may copy up to 100 pages from 
the docket at no charge. Additional 
copies cost $.15 per page. 

FOR FURTHER INFORMATION CONTACT: 
For general information contact the 
RCRA Hotline at: (800) 424-9346 (toll- 
free) or (703) 920-9810 locally. For 
information on specific aspects of this 
final rule, contact Shiva Garg, Office of 
Solid Waste (OS-322W), U.S. 
Environmental Protection Agency, 401 M 
Street SW., Washington, DC 20460, (703) 
308-8460. 

EPA is planning to conduct six two- 
day implementation workshops 
beginning in mid February in the 
following cities: San Francisco, CA; 
Dallas, TX; Kansas City, KS; Atlanta, 
GA; Chicago, IL; and Philadelphia, PA. 
The purpose of the sessions is to explain 
responsibilities of owner/operators 
burning hazardous waste under this 
rule. The first day will be open only to 
government representatives involved in 
implementation, compliance, and 
enforcement of these regulations. The 
second day is open to the public. 
Preregistration is required to assure a 
reservation. Same day registration will 
be allowed as space is available. 
Interested parties should call 919-549- 
0722 to obtain further information and 
get on the mailing list for notices. 
SUPPLEMENTARY INFORMATION: 
Preamble Outline 
Part One: Background 
I. Legal Authority. 

II. Overview of the Final Rule. 

A. Controls for Emissions of Organic 
Compounds. 

B. Controls for Emissions of Toxic Metals. 

C. Controls for Emissions of Hydrogen 
Chloride and Chlorine Gas. 

D. Emission Standard for Particulate 
Matter. 

E. Permitting Procedures. 

F. Controls During Interim Status. 

G. Units Exempt from Air Emissions 

Standards. 

H. Pollution Prevention Impacts. 
Ill. Relationship to Other Rules. 

A. Regulations to be Promulgated Under 

the New Clean Air Act. 
B. April 27, 1990 Proposed Incinerator 
Amendments. 

C. July 28, 1990 Proposed Amendment to 
Definition of Wastewater Treatment Unit 
to Exempt Sludge Dryers. 
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D. Land Disposal Restriction Standards. 
Part Two: Devices Subject to Regulation 


I. Boilers. 


Il. Industrial Furnaces. 

A. Cement Kilns. 

B. Light-Weight Aggregate Kilns. 

C. Halogen Acid Furnaces. 

1. Current Practices. 

2. Designation of HAFs as Industrial 
Furnaces. 

D. Smelting, Melting, and Refining 
Furnaces Burning Hazardous Waste to 
Recover Metals. 

Part Three: Standards for Boilers and 
Industrial Furnaces Burning Hazardous 
Waste 

I. Emission Standard for Particulate Matter. 

A. Basis for Final Rule. 

1. Alternatives Considered. 

2. Basis for Standard. 

B. Interim Status Compliance Procedures. 

C. Implementation. 

II. Controls for Emissions of Toxic Organic 
Compounds. ; 

A. DRE Standard. 

1. Selection of POHCs for DRE Testing. 

2. Use of POHC Surrogates. 

3. Waiver of DRE Trail Burn for Boilers 
Operating Under the Special Operating 
Requirements. 

B. PIC Controls. 

1. Use of a CO Limit to Control PICs. 

2. Tier I PIC Controls: 100 ppmv CO limit. 

3. Tier II PIC Controls: Limits on CO and 
HC. 

4. Special Requirements for Furnaces. 

5. Special Considerations for Cement Kilns. 

C. Automatic Waste Feed Cutoff 
Requirements. 

D. CEM Requirements for PIC Controls. 

E. Control of Dioxin and Furnace 
Emissions. 

Ill. Risk Assessment Procedures. 

A. Health Effects Data. 

1. Carcinogens. 

2. Noncarcinogens. 

B. Air Dispersion Modeling. 

1. Option for Site-Specific Modeling. 

2. Terrain-Adjusted Effective Stack Height. 

3. Conservatism in Screening Limits. 

4. GEP Stack Height. 

5. Plume Rise Table. 

6. Compliance by Manipulating Effective 
Stack Height. 

7. Effect of HC] Emissions on Acid Rain. 

8. Building Wake Effects. 

C. Consideration of Indirect Exposure. and 
Environmental Impacts. 

1. Indirect Exposure. 

2, Non-human Health Related 
Environmental Impacts. 

D. Acceptable Risk Level for Carcinogens. 

E. Use of MEI and Consideration of 
Aggregate Risk. 

F. Risk Assessment Assumptions. 

IV. Controls for Emissions of Toxic Metals. 

A. Background Information. 

1. Metals Standards under Other Statutes. 

2. 1987 Proposed Rule. 

3. 1989 Supplement to Proposed Rule. 

B. How the Standards Work. 

1. Tier III Standards. 

2. Tier Il Standards. 

3. Tier I Standards. 

C. Implementation. 
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1. Tier I Implementation. 

2. Tier II Implementation. 

3. Tier II] Implementation. 

4. Special Requirements for Furnaces that 
Recycle Collected Particulate Matter. 

5. Trial Burns. - 

6. Monitoring and Analysis Requirements. 

D. Interim Status Compliance 
Requirements. 

V. Controls for Emissions of Hydrogen 
Chloride and Chlorine Gas. 

A. Background Information. 

B. Response to Comments. 

1. Short-Term HCl RAC3. 

2. Need for Clk Controls. 

3. HCl Emission Test Procedures. 

4. Technology-Based HC] Controls. 

C. Implementation. 

1. Emissions Testing. 

2. Waste Analysis. 

3. Interim Status Compliance 
Requirements. 

VI. Nontechnical Requirements. 
VIL. Interim Status Standards. 

A. Certification Schedule. 

1. Certification of Precompliance. 

2. Certification of Compliance. 

3. Recertification. 

4. Failure to Comply with the Certification 
Schedule. 

5. Development of the Certification 
Schedule. 

B. Limits on Operating Parameters. 

C. Automatic Waste Feed Cutoff. 

D. Sham Recycling Policy. 

E. Submittal of Part B Applications. 

F. DRE Testing. 

G. Chlorinated Dioxins and Furans. 

H. Special Requirements for Furnaces. 

I. Special Metals Controls for Furnaces that 
Recycle Collected Particulate Matter. 

J. Recordkeeping. 

VIII. Implementation of Today's Rule. 

A. Newly Regulated Facilities. 

1. Definition of “In Existence”. 

2. Section 3010 Notification. 

3. Part A Permit Application. 

B. Interim Status Facilities. 

C. Permitted facilities. 

1. Amendment to § 270.42(g). 

2. Procedures to Modify Permits. 

D. Addition of Storage Units at Direct 
Transfer Facilities That Obtain Interim 
Status. 

1. Unauthorized States. 

2. Authorized States. 

E. Compliance with BIF versus Incinerator 
Rules. 

IX. Permit Procedures. 

A. Part B Information. 

B. Special Forms of Permits. 

1. Permits for New Boilers and Industrial 
Furnaces. 

2. Permit Procedures for Interim Status 
Facilities. 

X. Exemption of Small Quantity Burners. 

A. Response to Comments. 

B. Basis for Today's Rule. 

1. Composition of Hazardous Waste 
Stream. 

2. Toxicity of Hazardous Constituents. 

3. Destruction Efficiency. 

4. Assumptions Regarding Metals and 
Chlorine in Waste Fuels. 

C. How the Exemption is Implemented. 

1. Use of Terrain-Adjusted Effective Stack 
Height. 


2. Multiple Stacks. 

D. Wastes Ineligible for Exemption. 

E. Exemption of Associated Storage. 

F. Notification and Recordkeeping 
Requirements. 

XI. Exemption of Low Risk Waste from DRE 
Standard and Particulate Matter 
Emissions Standard. 

A. Exemption from Compliance with the 
DRE Standard. 

B. Exemption from Compliance with the 
Particulate Standard. 

C. Eligibility Requirements. 

D. How the Low-Risk Waste Exemption 
Works. 

1. Constituents of Concern. 

2. Estimation of Worst-Case Emissions. 

3. Dispersion Modeling. 

4. Acceptable Ambient Levels. 

5. Constituents with Inadequate Health 
Effects Data. 

XII. Storage Standards. 

A. Permit Standards for Storage. 

B. Consideration of Requirement for Liquid 
Waste Fuel Blending Tanks. 

C. Standards for Direct Transfer 
Operations. 

1. General Operating Requirements. 

2. Inspections and Recordkeeping. 

3. Equipment Integrity. 

4. Containment and Detection of Releases. 

5. Response to Leaks or Spills. 

6. Design and Installation of New 
Equipment. 

7. Closure. 

XIll. Applicability of the Bevill Exclusion to 
Combustion Residues When Burning 
Hazardous Waste. 

A. Basis for Applying the Bevill Exclusion 
to Derived-From Residues. 
B. Evolution of Interpretations. 
C. Case-by-Case Determinations. 
1. Eligible Devices. 
2. Two-Part Test. 
D. Recordkeeping. 
E. Other Considerations. 
1. Generic Determinations. 
2. Burning for Destruction. 
Part Four: Miscellaneous Provisions 
I. Regulation of Carbon Regeneration Units. 
A. Basis for Regulating Carbon 
Regenerating Units as Thermal 
Treatment Units. 
B. Definition of Carbon Regeneration Unit 
and Revised Definition of Incinerator. 
C. Units in Existence on the Effective Date 
are Eligible for Interim Status. 
Il. Regulation of Sludge Dryers. 
A. July 1990 Proposal. 
B. Summary of Public Comments. 

Ill. Classification of Coke and By-Product 
Coal Tar. 

A. AISI Petition. 
B. Process Description. 
C. Basis for Approval of the AISI Petition. 

IV. Regulation of Landfill Gas. 

V. Definitions of Infrared and Plasma Arc 
Incinerators. 

Part Five: Administrative, Economic, and 
Environmental Impacts, and List of 
Subjects 

I. State Authority. 

A. Applicability of Rules in Authorized 
States. 
B. Effect on State Authorizations. 
II. Regulatory Impacts. 
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A. Cost Analysis. 

1. Background. 

2. Revised Cost Analysis. 

B. Regulatory Flexibility Act. 

C. Paperwork Reduction Act. 
Ill. List of Subjects. 
Appendices. 


Part One: Background 
I. Legal Authority 


These regulations are promulgated 
under authority of sections.1006, 2002, 
3001 through 3007, 3010, and 7004 of the 
Solid Waste Disposal Act of 1970, as 
amended by the Resource Conservation 
and Recovery Act of 1976, the Quiet 
Communities Act of 1978, the Solid 
Waste Disposal Act Amendments of 
1980, and the Hazardous and Solid 
Waste Amendments of 1984, 42 U.S.C. 
6905, 6912, 6921 through 6927, 6930, and 
6974. 


II. Overview of the Final Rule 


A. Controls for Emissions of Organic 
Compounds 


Today’s rule requires boilers and 
industrial furnances to comply with the 
same destruction and removal efficiency 
(DRE) standard currently applicable to 
hazardous waste incinerators: 99.9999% 
DRE of dioxin-listed waste, and 99.99% 
DRE for all other hazardous wastes. In 
addition, the rule controls emissions of 
products of incomplete combustion 
(PICs) by limiting flue gas 
concentrations of carbon monoxide 
(CO), and where applicable, 
hydrocarbons (HC) to ensure that the 
device is operated under good 
combustion conditions. Finally, 
emissions testing and health-risk 
assessment is required for chlorinated 
dioxins and furans for facilities meeting 
specified criteria where the potential for 
significant concentrations may exist. 


B. Controls for Emissions. of Toxic 
Metals 


The rules establish emission limits for 
10 toxic metals listed in appendix VIII of 
40 CFR part 261 based on projected 
inhalation health risks to a hypothetical 
maximum exposed individual (MEI). The 
standards for the carcinogenic metals 
(arsenic, beryllium, cadmium, and 
chromium) limit the increased lifetime 
cancer risk to the MEI to a maximum of 
1 in 100,000. The risk from the four 
carcinogens must be summed to ensure 
that the combined risk is no greater than 
1 in 100,000. The standards for-the 
noncarcinogenic metals (antimony, 
barium, lead, mercury, silver, and 
thallium) are based on Reference Doses 
(RfDs) below which adverse health 
effects have not been observed. 
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The standards are implemented 
through a three-tiered approach. 
Compliance with any tier is acceptable. 
The tiers are structed to allow higher 
emission rates (and feed rates) as the 
owner or operator elects to conduct 
more site-specific testing and analyses 
(e.g., emissions testing, dispersion 
modeling). Thus, the feed rate limits 
under each of the tiers are derived 
based on different levels of site-specific 
information related to facility design 
and surrounding terrain. Under Tier I, 
the Agency has provided very 
conservative waste feed rate limits in 
“reference” tables as a function of 
effective stack height and terrain and 
land use in the vicinity of the stack and 
assumed reasonable, worst-case 
dispersion. The owner or operator 
demonstrates compliance by waste 
analysis, not emissions testing or 
dispersion modeling. Consequently, the 
Tier I feed rate limits are based on an 
assumed reasonable, worst-case 
dispersion scenario, and an assumption 
that all metals fed to the device are 
emitted (i.e., no partitioning to bottom 
ash or product, and no removal by an air 
pollution contro! system {APCS)). 

Under Tier Il, the owner or operator 
conducts emissions testing (but not 
dispersion modeling) to get credit for 
partitioning to bottom ash or product, 
and APCS removal efficiency. Thus, the 
Agency has developed conservative 
emission rate limits in reference tables, 
again as a function of effective stack 
height and terrain and land use in the 
vicinity of the stack. The Agency also 
assumed reasonable, worst-case 
dispersion under Tier II. 

Under Tier Ill, the owner or operator 
would conduct emissions testing and 
site-specific dispersion modeling to 
demonstrate that the actual (measured) 
emissions do not exceed acceptable 
levels considering actual (predicted) 
dispersion. 

The standards are implemented 
through limits on specified operating 
parameters, including hazardous waste 
feed rate and metals composition, feed 
rate of metals from all feed streams, 
combustion chamber temperature, and 


APCS-specific parameters. 


C. Controls for Emissions of Hydrogen 
Chloride and Chlorine Gas 


The rules control emissions of 
hydrogen chloride (HC]) and free 
chlorine (Chk) under the same general 
approach as that used for metals. The 
owner and operator must comply with 


and implement the HCl and Cl. controls 


in the same manner as for metals. 


D. Emission Standards for Particulate 
Matter 


The rules limit particulate matter (PM) 
emissions of 0.08 gr/dscf, corrected to 7 
percent oxygen (O:). This is the same 
standard that currently applies to 
hazardous waste incinerators and is 
intended to supplement the risk-based 
metals controls. (Metals emissions are 
generally controlled by limiting feed 
rates of metals and controlling PM.) 
Compliance with the standard is 
demonstrated by emissions testing, and 
the standard is implemented by 
operating limits in the permit on 
parameters including: ash content of 
feed streams, feed rate of specific feed 
streams, and air pollution control 
system operating parameters. All boilers 
and industrial furnaces must comply 
with the standard; however, cement and 
aggregate kilns need not monitor the ash 
feed rate of all feed streams to 
demonstrate compliance with the 
standard given that particulate matter 
from these devices is generated 
primarily from raw materials. Instead, 
the rule provides that these devices 
must comply with the operating limits 
on the particulate matter control system 
to ensure continued operation at levels 
achieved during the compliance test 
(under interim status) or trial burn 
(under the part B permit application). 


E. Permitting Procedures 


The final rule requires similar 
permitting procedures for regulated BIFs 
that apply to hazardous waste 
incinerators. For example, owners and 
operators are required to submit a part B 
permit application for evaluation in 
order to be eligible for an operating 
permit. Permit applications will be 
called on a schedule considering the 
relative hazard to human health and 
enviroment the facility poses compared 
to other storage, treatment, and disposal 


facilities within the Director’s purview. 
F. Control During Interim Status 


Today’s final rule requires boilers and 
industrial furnaces that have interim 
status to comply with substantive 
emissions controls for metals, HCl, Cl, 
particulates, and CO (and, where 
applicable, HC and dioxins and furans). 
Owners and operators must certify 
compliance with the emissions controls 
under a prescribed schedule, establish 
limits on prescribed operating 


parameters, and operate within those 
limits throughout interim status. 


G. Units Exempt from Air Emissions 
Standards 


The rule conditionally exempts from 
regulation the following devices: (1) 
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Boilers and industrial furnaces that burn 
small quantities of hazardous waste fuel 
(i.e., the small quantity burner 
exemption), and that operate the device 
under prescribed conditions; (2) 
smelting, melting, and refining furnaces 
that process hazardous waste solely for 
the purpose of metal reclamation and 
not partially for destruction or energy 
recovery; and (3) coke ovens if the only 
hazardous waste they process is K087. 

The small quantity burner 
exemption—as provided in section 
3004(q)(2)(B)—is a risk-based exemption _ 
specifically alluded to in the statute. The 
exemption is provided only to 
hazardous waste fuels generated on-site, 
and is conditioned on a number of 
requirements, including a one-time 
notification and recordkeeping. 

The Agency is also providing a 
temporary exemption for metal 
reclamation furnaces from today’s 
burner standards until we determine 
how best to apply rules designed for 
combusion process to noncombusion 
metal reclamation operations. (It should 
be noted that section 3004{q) requires 
EPA to issue rules controlling air 
emissions from devices burning 
hazardous waste for energy recovery by 
a specified date. Section 3004({q) does 
not apply to devices burning hazardous 
waste for the sole purpose of material 
recovery. Although EPA has authority to 
issue such regulations, the section | 
3004(q) deadline does not apply). To 
distinguish between waste that are 
processed solely for metal reclamation 
rather than (partial) destruction, the 
final rule considersd a hazardous waste 
processed by a smelting, melting, or 
refining furnace with a total 
concentration of appendix VIII, part 261 
toxic organic constituents exceeding 500 
ppm to be burned at least partially for 
treatment or destruction. To distinguish 
between processing for material 
recovery and burning for energy 
recovery, the final rule considers a 
hazardous waste processed by a metal 
reclamation furnace with a heating 
value exceeding 5,000 Btu/Ib to be 
burned at least partially for energy 
recovery. Metals reclamation furnaces 
claiming the exemption must notify the 
Agency, sample and analyze their 
hazardous wastes to document 
compliance with the conditions of the 
exemption, and keep records of such 
documentation. 

Coke ovens are exempt from today's 
rule if the only hazardous waste they 
process is K087 as an ingredient to 
produce coke. Given that K087 is for 
practical purposes just like other 
materials used to produce coke and 


comes from the same process as these 
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other materials, it would be anomalous 
to assert RCRA control over the coking 
process. 


H. Pollution Prevention Impacts 


This rule provides an incentive to 
reduce the generation of metal and 
chlorine-bearing hazardous waste at the 
source given that the metals and HCl 
emissions controls will be implemented 
by additional requirements attendant to 
the disposal of those wastes, i.e., feed 
rate limits for individual metals and 
total chlorine. These requirements are, 
in essence, tied to the economics of 
disposing of given volumes of waste 
since feed rates depend, in part, on the 
volume of waste the facility operator 
needs to burn. Thus, the metals and HCl 
controls do not simply require a percent 
reduction in emissions, irrespective of 
the volume and rate of incoming waste 
streams. Rather, the controls are health- 
based and, thus, provide limits on 
emissions rates of metals and HC] that 
would be implemented by feed rate 
limits. 

Waste generators who unl their 
waste to industrial furnaces such as 
cement kilns and light-weight aggregate 
kilns that act as commercial waste 
management facilities will have the 
incentive to reduce the generation of 
metal and chlorine-bearing wastes 
because waste management fees are 
likely to increase for such waste given 
that the burner has a fixed metal and 
chlorine feed rate allotment (due to 
prescribed feed rates and facility 
operating conditions). Wastes with 
extremely high metals content may no 
longer be acceptable for burning in 
many cases unless the waste generator 
reduces the metals content of the waste. 
Any alternative for the disposal of such 
wastes may be unavailable or the costs 
~ of such treatment may be high enough to 
create the incentive to reduce waste 
generation rates at the source. This is a 
typical scenario for pollution prevention 
measures to be undertaken by waste 
generators. 

Similarly, generators who burn their 
wastes on site also have the incentive to 
reduce the generation of metal and 
chlorine-bearing wastes given that the 
rule will provide a fixed feed rate 
allotment for their boiler or industrial 
furnace. 


Ill. Relationship to Other Rules 


A. Regulations to be Promulgated Under 
the New Clean Air Act 
Title [II of the recent Clean Air Act 


Amendments of 1990, amending section 
112 of the Act dealing with hazardous 


air pollutants, potentially addresses 
many of the same sources that would be 


regulated under today’s rule. That 
section requires the Agency to develop a 
list of major and area sources of 
hazardous air pollutants (a major source 
is a stationary source that has the 
potential to emit up to 10 tons per year 
of a hazardous air pollutant, or 25 tons 
per year of a combination of such 
pollutants, and area sources are other 
stationary sources emitting hazardous 
air pollutants), and to develop 
technology-based controls for such 
sources over specified time periods. See 
Clean Air Act, amended sections 112(c), 
and (d). Additional controls shall be 
imposed within eight years after 
promulgation of each of these 
technology-based standards, if such 
controls are needed to protect public 
health with an ample margin of safety, 
or to prevent adverse environmental 
effect. (Cost, energy, and other relevant 
factors must be considered in 
determining whether regulation is 
appropriate in the case of environmental 
effects.) In addition, if the technology- 
based standards for carcinogens do not 
reduce the lifetime excess cancer risk 
for the most exposed individual to less 
than one a million (10-6), then EPA must 
promulgate health-based standards. See 
amended section 112(f}(2)(A). 

It is premature for the Agency to 
attempt to provide a definitive opinion 
on the relationship of these provisions to 
today’s rule. Sources covered by the 
present rule may not ultimately be 
required to be further regulated under 
amended section 112. In this regard, 
amended section 112(n)(7) provides that 
if sources’ air emissions are regulated 
under subtitle C, “the Administrator 
shal] take into account any regulations 
of such emissions * * * and shall, to the 
maximum extent practicable and 
consistent with the provisions of this 
section, ensure that the requirements of 
such subtitle and this section are 
consistent.” Thus, at a minimum, 
Congress was concerned about the 
potential for duplicative regulation and 
urged the Agency to guard against it. 
Since the Agency regards today’s rules 
as protective (based on present 
knowledge), it may be possible to avoid 
further air emissions regulation. (EPA 
notes, however, that these sources will 
likely be listed as major sources, and the 
Agency will study whether further 
emissions controls are required in the 


course of implementing amended section 
112.) 


B. April 27, 1990 Proposed Incinerator 
Amendments 


On April 27, 1990 (55 FR 17862), EPA 
proposed amendments to the existing 


hazardous waste incinerator standards 
of subpart O, part 264 to make the 
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incinerator standards conform to the 
emissions standards being promulgated 
today for boilers and industrial furnaces 
burning hazardous waste. The proposed 
rule would add emission standards for 
products of incomplete combustion (i.e., 
carbon monoxide and hydrocarbon 
limits), metals, and hydrogen chloride 
and chlorine gas. 

In the proposed rule for incinerators, 
EPA also proposed to revise or to add 
definitions for a number of thermal 
treatment devices: Industrial furnace, 
incinerator, plasma arc and infrared 
incinerators. Those definitions are being 
promulgated in today’s rule. In addition, 
EPA proposed in the incinerator 
rulemaking to clarify the regulatory 
status of carbon regeneration units. 
Those clarifications are also 
promulgated in today’s final rule. 

Finally, EPA proposed to revise the 
definition of principal organic hazardous 
constituents (POHCs) used to 
demonstrate destruction and removal 
efficiency (DRE). The revised definition 
would allow the Director on a case-by- 
case basis to approve as POHCs 
compounds that are neither constituents 
in the hazardous waste nor organic. 
That revised definition of POHC is 
finalized in today’s rule as a part of the 
DRE standard to control organic 
emissions from boilers and industrial 
furnaces. 


C. July 18, 1990 Proposed Amendment to 


Definition of Wastewater Treatment 


Unit to Exempt Sludge Dryers 


On July 18, 1990 (see 55 FR 29280), 
EPA proposed to clarify the regulatory 
status of sludge dryers to make it clear 
that sludge dryers that meet the 
definition of a tank and that were a part 
of a wastewater treatment unit were 
exempt from RCRA regulation even if 
they heretofore met the definition of an 
incinerator. Today's final rule 
promulgates a definition of sludge dryer 
and revises the definition of incinerator 
to explicitly exclude sludge dryers. See 


Part Four, section II of today’s preamble. 


D. Land Disposal Restriction Standards 


In the May 6, 1987 proposal, the 
Agency indicated that once the present 
rules became final, the Agency would 
amend certain of the land disposal 
restriction standards that specified 
incineration as a treatment standard (at 
that time, the standard for HOCs under 
the California list rule), to also include 
burning in boilers and industrial 
furnaces. See 52 FR at 17021. Since that 
time, the issue has become more 
involved. In particular, significant issues 


regarding the relationship of the Bevill 


amendment and land disposal 
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restrictions exist [which the Agency in 
fact referenced in the rulemaking record 
to the California list rule when 
considering this issue). The Agency 
believes it inappropriate to try and 
resolve these issues in this proceeding, 
given the time constraints created by the 
District Court's order and the fact that 
this rulemaking does not deal 
principally with issues relating to the 
land disposal restrictions program. The 
Agency consequently plans to address 
these questions in a later proceeding 
and not to finalize the May 1987 
proposal at this time. 


Part Two: Devices Subject to Regulation 
I. Boilers 


EPA defines a boiler in § 260.10 as an 
enclosed device using controlled flame 
combustion and having the following 
characteristics: (1) The combustion 
chamber and primary energy recovery 
section must be of integral design; (2) 
thermal recovery efficiency must be at 
least 60 percent; and [3) at least 75 
percent of the recovered energy must be 
“exported” {i.e., not used for internal 
uses such as preheating of combustion 
air or fuel, or driving en air 
fans or feed water pumps 

Today's final rule avian to all boilers 
burning hazardous waste for any 
purpose—energy recovery or 
destruction. (We note, however, that an 
existing boiler may not burn hazardous 
waste for destruction (i.e., waste that is 
not a fuel) before certifying compliance 
with the interim status emissions 
standards.) 

Nonindustrial boilers are currently 
prohibited from burning hazardous 
waste unless they are operated in 
conformance with the incinerator 
standards of subpart O of part 264 or 
265. On the effective date of today’s 
rule, however, nonindustrial boilers 
burning hazardous waste will be subject 
to these boiler and industrial furnace 
rules. We note that nonindustrial boilers 
generally cannot burn hazardous waste 
until they receive an operating permit 
under today’s rule (unless they are 
already operating under the incinerator 
standards). This is because the 
prohibition is not rescinded until the 
effective date of the rule, and a facility 
would have to be “in existence” with 
respect to hazardous waste burning on 
that date to be eligible for interim status. 

EPA believes that approximately 925 
boilers burn hazardous waste fuels. 
Approximately 600 of these boilers burn 
very small quantities of hazardous 
waste and will be conditionally exempt 
under the small quantity burner 
provision of today’s rule. See § 266.108. 
(We note that these boilers burn less 


than one percent of the total hazardous 
waste currently being burned in boilers 
and industrial furnaces.) EPA also 
believes that approximately 200 boilers 
will stop burning hazardous waste 
because they burn quantities exceeding 
the small quantity burner exemption but 
do not burn enough waste to justify the 
cost of complying with today’s rule, 
Thus, approximately 125 boilers will 
continue to burn hazardous waste and 
will be subject to the interim status and 
permit standards provided by §§ 266.102 
and 266.103 of today's rule. 


Il. Industrial Furnaces 


Under today’s revised definition, EPA 
defines an industrial furnace in § 260.10 


as those designated devices that are an 
integral component of a manufacturing 
process and that use thermal treatment 
to recover materials or energy. With the 
addition of halogen acid furnaces by 
today’s rule, the Agency has designated 
12 devices as industrial furnaces: 
Cement kilns; lime kilns; aggregate kilns 
(including light-weight aggregate kilns 
and aggregate drying kilns used in the 
asphaltic concrete industry); phosphate 
kilns; coke ovens; blast furnaces; 
smelting, melting, and refining furnaces; 
titanium dioxide chloride process 
oxidation reactors; methane reforming 
furnaces; pulping liquor recovery 
furnaces; and combustion devices used 
in the recovery of sulfur values from 
spent sulfuric acid. The definition also 
includes criteria and procedures for 
designating additional devices as 
industrial furnaces. 

Any industrial furnace burning or 
processing any hazardous waste for any 
purpose—energy recovery, material 
recovery, or destruction—is subject to 
today's rule, with certain exceptions. 
Furnaces (like boilers} burning small 
quantities of hazardous waste fuel are 
exempt from regulation under § 266.108, 
coke ovens are exempt from regulation 
if the only hazardous waste they burn is 
Hazardous Waste No. K087, and 
regulation of smelters processing 
hazardous waste solely for material 
recovery is deferred (see discussion in 
section II.D). 

The Agency believes that 
approximately 75 industrial furnaces 
burn over one million tons of hazardous 
waste annually. The regulated universe 
appears to comprise approximately 40 
cement kilns, 18 light-weight aggregate 
kilns, and 15 halogen acid furnaces. 
Each of these types of furnaces is 
described below. 


A. Cement Kilns 


Cement kilns are horizontal inclined 


rotating cylinders, refractory lined and 
internaliy fired, to calcine a blend of 
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80% limestone and 20% shale to produce 
Portland cement. There is a wet process 
and a dry process for producing cement. 
In the wet process, the limestone and 
shale are ground wet and fed into the 
kiln in a slurry. In the dry process, raw 
materials are ground dry. Wet process 
kilns are longer than dry process kilns in 
order to facilitate water evaporation 
from the wet raw material. Wet kilns 
can be more than 450 feet in length. Dry 
kilns are more thermally efficient and 
frequently use preheaters or 


precalciners to begin the calcining 
process before the raw material is fed 


into the kiln. 

Combustion gases and raw materials 
move counterflow in kilns. The kiln is 
inclined, and raw materials are fed into 
the upper end while fuels are normally 
fed into the lower end. Combustion 
gases thus move up the kiln counter to 
the flow of raw materials. The raw 
materials get progressively hotter as 
they travel the length of the kiln. The 
raw materials eventually begin to soften 
and fuse at temperatures between 2,250 
and 2,700 °F to form the clinker product. 
Clinker is then cooled, ground, and 
mixed with other materials such as 
gypsum to form Portland cement. _ 

Combustion gases leaving the kiln 
typically contain from 6 to 30% of the 
feed solids as dust. Particulate 
emissions are typically controlled with 
electrostatic precipitators or fabric 
filters (baghouses), and are often - 
recycled to the kiln feed system. 

Dry kilns with a preheater or 
precalciner often use a by-pass duct to 
remove from 5 to 30% of the kiln off- 
gases from the main duct. The by-pass 
gas is passed through a separate air 
pollution control system to remove 
particulate matter. By-pass dust is not 
reintroduced into the kiln system to 
avoid a build-up of metal salts that can 
affect product quality. 

Some cement kilns burn hazardous 
waste fuels to replace from 25 to 75% of 
norma! fossil fuels. Most kilns burn 
liquid waste fuels but several burn small 
(e.g., six gallon) containers of viscous or 
solid hazardous waste fuels. Containers 


have been fired into the upper, raw 
material end of the kiln and at the © 


midpoint of the kiln. 

* Several cement companies have also 
expressed an interest in using solid 
hazardous waste such as contaminated 
soils as an ingredient to produce 
cement. Cement kilns that burn 
hazardous waste as an ingredient are 
regulated by today’s rule.! Under . 


1 See discussion in section VIILH of Part Three of 
the text. 
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today’s rule, a facility may burn (or 
process) hazardous waste solely as a 
bona fide ingredient during interim 
status beginning with the effective date 
of the rule. If a waste is burned partially 
for destruction or energy recovery, 
however, it is not burned solely as an 
ingredient and special restrictions apply 
during interim status {see discussion 
below}. EPA considers a waste to be 
burned at least partially for destruction 
if it contains a total of 500 ppm or more 
by weight of nonmetal hazardous 
constituents listed in appendix VHI, part 
261. Further, EPA considers a waste to 
be burned at least partially for energy 
recovery if it has a heating value of 5,000 
Btu/Ib or more. 

Today’s rule does not allow burning of 
a waste for the purpose of destruction 
during interim status prior to 
certification of oe (see 
§ 266.103{c)) with all applicable 
emission standards. Further, the rule 
applies special requirements during 
interim status on owners/operators who 
feed hazardous waste into a kiln system 
at any location other than the “hot” end 
where product is discharged. Hazardous 
waste burned (processed) solely as an 
ingredient, however, is not subject to the 
special requirements because emissions 
from such burning would not pose an 


adverse effect on human health and the 
environment.” 


B. Light-Weight Aggregate Kilns 


Light-weight aggregate (LWA) 
describes a special use aggregate with a 
specific gravity much less than sand and 
gravel which is used to produce 
insulation and nonstructural and light- 
weight concrete. LWA is produced much 
like cement, but the feedstocks are 
special clays, pumice, scoria, shale, or 
slate. 

The LWA kiln is configured much like 
a cement kiln. The raw material is 
crushed and introduced at the upper end 
of a rotary kiln. In passing through the 
kiln, the materials reach temperatures of 
1,900 to 2,100°F. Heat is provided by a 
burner at the lower end of the kiln 
where clinker is discharged. 

LWA kilns are also major sources of 
particulate emissions and are equipped 
with wet scrubbers, fabric filters, or 
electrosatic precipitators. Wet scrubbers 
dominated the industry until recently. 
Many facilities are now converting to 
dry systems to reduce the cost of residue 


? This is because nonmetal toxic constituents will 
not be present in the waste at significant levels (i.e., 
less than 500 ppm) and metal emissions will be 
adequately controlled under today’s rule by the air 
pollution control system irrespective of where the 
waste is fed into the kiln system. 


management by recycling the collected 
dust into the kiln. 

LWA kiins that burn hazardous waste 
fuel typically burn 100% liquid - 


hazardous waste fuels. 


C. Halogen Acid Furnaces 


The Dow Chemical Company (DOW) 
filed a rulemaking petition with EPA on 
March 31, 1986, in accordance with the 
provisions of 40 CFR 260.20, requesting 
that EPA designate their halogen acid 
furnaces (HAFs) as industrial furnaces. 
HAFs are typically modified firetube 
boilers that process secondary waste 
streams containing 20 to 70 percent 
chlorine or bromine to produce a 
halogen acid product by scrubbing acid 
from the combustion gases. Currently 
HAFs that produce steam meet the 
definition of a boiler while HAFs that do 
not generate steam meet the definition 
of an incinerator even though they use 
hazardous waste as a fuel and as an 
ingredient to produce halogen acid 
product. Today's rule designates HAFs 
that do not generate steam as an 
industrial furnace for the reasons given 
below. 

DOW petitioned the Agency to 
designate their HAFs as industrial 
furnaces after the Agency changed the 
definition of incinerator in 1985 from a 
“purpose of burning test” to a “design 
test” and developed new classifications 
for boilers and industrial furnaces. The 
Agency inadvertently did not designate 
HAFs as industrial furnaces at the time 
which potentially left certain HAFs 
operating not in compliance with the 
incinerator standards promulgated in 
1981. Although HAFs (prior to today’s 
rule) technically meet the definition of 
incinerator, the Agency has indicated its 
intention since receiving the DOW 
petition to correct the problem and to 
properly designate HAFs as industrial 
furnaces. 

On May 6, 1987 (52 FR 17033), EPA 
proposed to grant this petition and to 
add halogen acid furnaces (HAFs) to the 
list of devices that are designated as 
industrial furnaces under 40 CFR 260.10. 
On April 27, gerry the 
Agency proposed 
proposed designation of HAFS a as 
industrial furnaces. With modifications 
based on additional information and 
comments, today’s rule adds HAFs to 
the list of devices that are included in 
the definition of an industrial furnace 
under 260.10. 

In today's rule, EPA is defining an 
“industrial furnace” in 260.10 as an 
enclosed device that uses thermal 
treatment to recover (or produce) 
materials or energy as an integral 


component of a manufacturing process.° 
EPA has previous'y designated 11 
devices as industrial furnaces: (1} 
Cement kilns; (2) lime kilns; (3) 
aggregate kilns (including light-weight 
aggregate kilns and aggregate drying 
kilns used in the asphaltic concrete 
industry); (4) phosphate kilns; (5) coke 
ovens; (6) blast furnaces; (7) smelting, 
melting, and refining furnaces; (8} 
titanium dioxide chloride process 
oxidation reactors; (9] methane 
reforming furnaces; (10) pulping liquor 
recovery furnaces; and (11) combustion 
devices used to recover sulfur values 
from spent sulfuric acid. 

The industrial furnace definition in 
260.10 also provides criteria and 
procedures for adding devices to the list. 
A device may be defined as an 
industrial furnace if it meets ene or more 
of the following criteria: (1) The device 
is designed and used primarily to 
recover material products, (2) the device 
is used to burn or reduce raw materials 
to make material products; (3} the device 
is used to burn or reduce secondary 
materials as effective substitutes for raw 
materials in processes that use raw 
materials as principal feedstocks; or (4) 
the device is used to burn or reduce 
secondary materials as ingredients in 
industrial processes to manufacture 
material products. 

As explained below, the basis for 
designating HAFs as industria) furnaces 
under § 260.10 is that HAFs are integral 
components of a manufacturing process, 
they recover materials and energy, and 
they meet two of the criteria (1 and 4) 


described above for classifying a device 


as an industrial furnace. 


1. Current Practices 


Information available to EPA 
indicates that at least 3 companies in 
the United States operate at least 30 


devices that may be halogen acid 


furnaces. These devices typically 


process chlorinated or brominated 
secondary materials with 20 to 70 
percent halogen content (by weight) to 
produce an acid product, either 
hydrogen chloride (HCI) or hydrogen 
bromide (HBr), both of which have a 


halogen content that ranges from 3 to 


3 This definition of industrial furnace is the 
revised definition as noticed on April 27, 1990 (55 FR 
17869). The previous definition read “an enclosed 
device using controlled flame combustion to recover 
mae or ae as an vintageal component of a 

Public comments on the 
proposed are dnonned in the Comment Response 
Document for the BIF Regulations. EPA revised the 
definition to include nonflame devices (i.e., by 
referring to thermal treatment) because controlled- 
flame devices and nonflame devices can have the 
same emissions and pose the same hazard to human 
health and the environment. 
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greater than 25 percent (by weight). 
These secondary materials typically 
have as-fired heating values of 
approximately 9,000 Btu/Ib and are 
typically produced on site. 

Some of the HAFs currently in use are 
modified firetube boilers that generate 
and export steam. These HAFs meet the 
definition of a boiler under § 260.10, and, 
thus, will be regulated as boilers. The 
remaining HAFs, although modified 
firetube boilers, do not generate steam 
and thus do not meet EPA's definition of 
a boiler. Today's rule classifies these 
nonboiler HAFs as industrial furnaces. 
For the remainder of this discussion, the 
term “HAF” refers to these nonboiler 
HAFs. 


2. Designation of HAFs as Industrial 
Furnaces 


a. Dow’s Petition. On March 31, 1986, 
the Dow Chemical Company (DOW) 
filed a rulemaking petition with EPA in 
accordance with the provisions of 40 
CFR 260.20, requesting that HAFs at 
Dow Chemical be designated as 
industrial furnaces. EPA proposed to 
grant this petition in the May 6, 1987 
proposal. Today's rule includes HAFs in 
the definition of an industrial furnace 
under § 260.10. Further background 
discussion on DOW’s petition is 
ogra in the May 6, 1987 proposed 
rule. 

b. May 1987 and April 1990 Proposed 
Rules. EPA proposed to designate HAFs 
as industrial furnaces for the reasons 
discussed in the May 6, 1987 proposed 
rule. To ensure that a particular device 
was an industrial furnace involved in 
bona fide production of acid * as an 
integral component of a manufacturing 
process, and was not an incinerator 
equipped with hologen emissions 
removal devices, the 1987 proposed HAF 
definition required that: (1) The furnace 
by located on site at a chemical 
production facility; (2) the waste fed to 
the device be halogenated; and (3) the 
acid product from the device contain at 
least 6 percent halogen acid. 

Based on comments received on the 
1987 proposal and on further 
consideration by the Agency, EPA 
proposed revisions to the HAF definition 
in the April 1990 notice. These revisions 
were proposed for two reasons: (1) To 


* The Agency's concern is that devices capturing 
some HC] in scrubber effluent not automatically be 
classified as HAFs if they find a way to utilize the 
scrubber effluent. The HCI content of the effluent 
from wet scrubbers used to control HCl emissions 
from the incineration of chlorine-bearing waste is 
normally on the order of 1 percent of less. EPA does 
not cons‘der such low HCI content scrubber water a 
bona fide product for purposes of designation as an 
industrial furnace even if the scrubber water is 
beneficially used in a manner that specifically 
relates to its HCl content. 


better clarify the differences between 
HAFs and incinerators equipped with 
wet scrubbers to control halogen acid 
emissions, and (2) to better reflect 
industry practice. 

To ensure that a particular device is 
an integral component of a chemical 
manufacturing process, the April 1990 
proposal included requirements that at 
least 50 percent of the acid product be 
used on site and that any off-site waste 
fed to the HAF be generated by a SIC 
281 (inorganic chemicals) or SIC 286 
(organic chemicals) process. To ensure 
that the waste is burned as a bona fide 
ingredient to produce the halogen acid 
product, the April 1990 proposal also 
required that each waste fed to the HAF 
have an “as-generated” halogen content 
of at least 20 percent. In addition, to 
better reflect industry practice, the 1990 
proposal required that the acid product 
have a halogen acid content of 3 percent 
rather than 6 percent, an amount that 
still clearly distinguished the HAF acid 
product from incinerator scrubber water, 
which has an acid content of well below 
1 percent. Finally, EPA proposed in 
April 19960 to list hazardous waste fed to 
a HAF as inherently waste-like to 
ensure that halogenated waste fed to a 
HAF (and the HAF itself) would be 
subject to regulation. This would 
preclude a claim that the secondary 
materials were used as ingredients to 
make a product, and, thus, not a solid 
waste under § 261.2(e)(1)(i). 

c. Summary of Public Comments. 
Commenters on the 1987 and 1990 
proposed rules objected to the 
requirements that 50 percent of the acid 
product be used on site and that any off- 
site waste feed be limited to SIC 281 or 
286 processes. The commenters argued 
that minimum specifications on the 
halogen content of the feed and/or the 
acid content of the HAF product are 
sufficient to distinguish bona fide HAF 
operations from incinerator operations, 
and that the requirement that a 
substantial portion of the product be 
used on site serves only to limit the 
legitimate treatment of halogenated 
wastes and the sale of bona fide HAF 
products without being necessary to 
protect human health and the 
environment. 

After consideration of these 
commenters’ concerns, the Agency 
believes that both the proposed off-site 
restriction for waste fed to HAFs and 
the proposed on-site acid product use 
restriction are indeed unnecessary to 
ensure that HAFs are integral 
components of manufacturing processes. 
The Agency agrees with the commenters 
that the requirements specifying the 
minimum halogen content of the waste 
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feed and the minimum halogen acid 
concentration of the HAF product are 
sufficient to ensure that HAFs are 
integral components of a manufacturing 
process (i.e., the process of halogen acid 
production). EPA is not adopting these 
proposed conditions given that air 
emissions from HAFs will be regulated 
under today’s rule, that these proposed 
conditions were directed-at how to 
classify these devices rather than how 
to ensure their safe operation, and that 
HAF operations (as properly controlled) 
are environmentally advantageous in 
that they utilize acid values rather than 
dispose them and therefore should not 
needlessly be discouraged. Today’s rule, 
therefore, does not restrict the use of 
HAF waste feeds generated off site or 
require that any percentage of the acid 
product be used on site. 

In today’s rule, the Agency considers 
a bona fide HAF operation as one in 
which a secondary material with a 
minimum as-generated halogen content 
of 20 percent by weight is processed into 
an acid product with a minimum 
halogen content of 3 percent by weight. 
The acid product must be used in a 
manufacturing process either on site or 
off site. The Agency maintains that this 
approach will allow the legitimate 
processing of highly halogenated 
secondary materials into usable 
products but will still clearly distinguish 
HAF product acid from incinerator 
halogen acid scrubber water. 

Upon review of other comments 
submitted on the 1987 and 1990 
proposed rules, the Agency has 
identified several issues pertaining to 
HAFs that require clarification in the 
regulations. Specifically, these issues 
concern: (1) The regulation of chlorine 
emissions from HAFs, (2) the operation 
of HAFs under the special operating 
requirements (SOR) exemption for | 
boilers, and (3) the designation of 
hazardous waste fed to HAFs as 
inherently waste-like material. 

One commenter to the 1987 proposed 
rule requested that the Agency clarify its 
position on limiting inorganic halide 
salts in feedstocks to boilers and 
industrial furnaces. The Agency has 
established limits on emissions of HCl 
and Cl, from industrial furnaces, and a 
HAF operator, like any other industrial 
furnace operator, must comply with 
these HCl and Ck emission standards. 
To demonstrate compliance under the 
Tier I feed rate screening limits, a HAF 
operator must include inorganic chlorine 
as part of the total chlorine fed to the 
device. The Agency believes that this 
requirement is justified because recent 
testing indicates that even thermally 
stable compounds such as NaCl are 
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converted with high efficiency to HCl 
under laboratory conditions that 
simulate incineration.® 

Another commenter to the 1987 
proposal stated that HAFs are unjustly 
excluded from the automatic waiver of a 
trial burn to demonstrate 99.99% 
destruction and removal efficiency 
(DRE) when operated under the special 
operating requirements (SORs). The 
Agency acknowledges the commenter’s 
concern, but notes that all industrial 
furnaces, including HAFs, are ineligible 
for the automatic DRE trial burn waiver. 
The Agency stated in the preamble to 
the 1987 proposal that modified boilers 
that produce and export steam (and thus 
meet EPA’s definition of boiler in 
§ 260.10) would be regulated as boilers. 
In such a case, the unit may be eligible 
for the automatic waiver of the DRE trial 
burn, which applies only to boilers. Any 
halogen acid furnace that is a modified 
fire-tube boiler not meeting the 
definition of a boiler in § 260.10, 
however, would not be eligible for the 
automatic waiver. The Agency's reasons 
for applying the automatic DRE trial 
burn waiver only to boilers are 
discussed further in Section II.C.2.d of 
this preamble. 

Several commenters expressed 
concern that the April 27, 1990 proposal 
required a minimum heating value of 
5,000 Btu/Ib for secondary materials fed 
to HAFs. Today's final rule does not 
requ’ ~e a minimum heating value on 
secondary materials fed to HAFs. 
Although the Agency understands that 
most wastes burned in HAFs have a 
heating value greater than 5,000 Btu/Ib 
and, so, that HAFs are engaged in 
energy recovery as well as materials 
recovery, not all wastes meeting the 
minimum halogen limit also have a 
heating value normally associated with 
energy recovery. The Agency believes 
that HAFs need not be required to 
recover both material and energy values 
from every hazardous waste fed to the 
device to meet the definition of an 
industrial furnace, and that the 
regulations adopted today for HAFs 
ensure that they will be operated in a 
protective manner even if energy values 
are not recovered. 

Commenter’s misconceptions 
regarding a minimum heating value for 
secondary materials may have arisen 

- from the Agency’s proposal pursuant to 
§ 261.2(d)(2) to list hazardous waste fed 
to HAFs as inherently waste-like 
material. In today’s rule, the Agency is 
listing as inherently waste-like any 
secondary material fed to HAFs that is 


5 U.S. EPA, Laboratory Method to Estimate 
Hydrogen Chloride Emission Potential Before 
Incineration of a Waste, February 1990. 


identified or listed as a hazardous waste 
under 40 CFR part 261, subparts C and 
D. Without such materials being 
designated as inherently waste-like, 
HAFs burning hazardous wastes solely 
as ingredients (i.e., wastes that have low 
heating value and therefore, are not 
burned partially for energy recovery) to 
produce an acid product might not be 
regulated because the material they are 
burning might not be a solid waste 
pursuant to § 261.2(e)(1){i). However, 
HAFs that burn hazardous wastes with 
high heating values {i.e., greater than 
5,000 Btu/lb), would be subject to 
today’s rule even without listing them as 
inherently waste-like because these 
wastes are considered under 

§ 261.2(e)}(2){ii} to be burned at least 
partially for energy recovery. For 
reasons discussed in the April 27, 1990 
proposed rule (55 FR 17892), the Agency 
believes that such an inconsistent result 
would not provide adequate protection 
of human health and the environment 
(the wastes burned by HAFs are some 
of the most toxic generated and 
regulation of emissions from burning 
these wastes certainly is needed to 
protect human health and the 
environment). Moreover, there are 
significant elements of treatment 
associated with burning in HAFs: toxic 
organic compounds are destroyed rather 
than recovered, and the burning if 
conducted improperly could become 
part of the waste disposal problem. 
Because the materials burned in HAFs 
meet the criteria of § 261.2(d) for 
inherently waste-likely materials, EPA 
today is adding to the list of inherently 
waste-like materials under § 261.(d)(2) 
secondary materials fed to HAFs that 
are listed or identified as hazardous 
waste under subparts C or D of part 261. 
While HAFs will not be precluded from 
burning secondary materials with low 
heating values, today’s listing will 
prevent the HAFs that burn this material 
and the material itself from being 
unregulated. As a result, in all cases, 
hazardous waste fed to HAFs, and the 
HAFs themselves, will be subject to 
hazardous waste regulations under 
today’s final rule. 

d. Basis for Designating HAFs as 
Industrial Furnaces. EPA has defined an 
industrial furnace in § 260.10 as any of 
the specifically-designated enclosed 
devices that are integral components of 
a manufacturing process and that use 
thermal treatment to accomplish 
recovery of materials or energy. To date, 
11 types of devices have been 
designated as industrial furnaces. The 
industrial furnace definition also 
provides criteria for adding devices to 
the list. As discussed above, these 
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criteria include: (1) The design and use 
of the device primarily to a 

recovery of material products; (2) the 
use of the device to burn or reduce raw 
materials to make a material product; (3) 
the use of the device to burn or reduce 
secondary materials as effective 
substitutes for raw materials in 
processes using raw materials as 
principal feedstocks; and (4) the use of 
the device to burn or reduce secondary 
materials as ingredients in an industrial 
process to make a material product. As 
explained below, HAFs, meet the 
definition of an industrial furnace as 
well as two of the above criteria, {1} and 
(4), for designating additional devices as 
industrial furnaces. 

HAFs are Integral Components of a 
Manufacturing Process. HAFs are 
commonly located on-site at large scale 
chemical manufacturing processes that 
reclaim primarily secondary materials 
generated on-site and that typically use 
the halogen acid product on-site. In 
these cases, the Agency believes the 
device should clearly be considered an 
integral component of the manufacturing 
process and, thus, eligible for 
designation as an industrial furnace. 
The situation is less clear when the 
device receives halogen-bearing 
secondary materials from off-site or if 
the halogen acid product is sent off-site. 
In these situations, the Agency believes, 
nonetheless, that the device should be 
considered an integral component of a 
manufacturing process and, thus, 
eligible for consideration as an 
industrial furnace provided that the 
device is located on the site of a 
manufacturing process and that the 
halogen acid product is used by a 
manufacturing process. 

HAFs Recover Materials and Energy. 
EPA believes that HAFs recover 
materials and energy to produce a bona 
fide product. Production of halogen acid 
(a 3 to 20 percent halogen acid solution) 
from the combustion of chlorine-bearing 
secondary materials constitutes 
materials recovery in the context of the 
designation of HAFs as industrial 
furnaces. HAFs can also be considered 
to burn secondary material as 
ingredients in an industrial process to 
make a material product {i.e., the 
product halogen acid). As discussed 
above, chlorine-bearing secondary 
materials are burned to produce the 
halogen acid product for use in a 
manufacturing operation. 

HAFs also recover energy. Most 
halogen-bearing secondary materials 
reclaimed in HAFs are burned partially 
for energy recovery because substantial, 
usable heat energy is released by the 
materials during combustion. The 
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materials typically have an as-fired 
heating value of approximately 9,000 
Btu/Ib, and the heat released results in 
the thermal degradation of chlorinated 
organic compounds to form HCl. 
Although under definitions in 260.10, 
energy recovery in a boiler is 
characterized by the recovery and 
export of energy, energy recovery in an 
industrial furnace need not involve any 
export of energy. Rather, energy 
recovery in an industrial furnace is 
based on the burning of materials with 
substantial heating values (greater than 
5,000 Btu/Ib) in a manner that results in 
the release of substantial usable heat 
energy. See 50 FR 49171-49174 
(November 29, 1985).® 

HAFs Meet Industrial Furnace 
Criteria. The Agency beleives that 
HAFs meet two of the above criteria 
{i.e., criteria (1) and (4)) for designating 
devices as industrial furnaces. EPA 
believes that restrictions on the halogen 
content of waste streams fed to HAFs 
and on the halogen content of the acid 
product ensure that the HAF is: (a) 
Designed primarily to recover halogen 
acid (and so is not engaged in 
incineration); and (b) used to burn 
secondary materials as ingredients in 
the process of halogen acid production 
to produce a material product (i.e., the 
product halogen acid). 

Addition of HAFs to List of Industrial 
Furnaces. EPA believes that HAFs are 
integral components of a manufacturing 
process and that they are designed and 
operated to recover materials and 
energy. For these reasons EPA is today 
adding to the list of devices designated 
as industrial furnaces under § 260.10 
HAFs defined as furnaces that: (1) Are 
located at the site of a manufacturing 
process; and (2) process hazardous 
wastes with a minimum as-generated 
halogen content of 20 percent by weight 
to produce an acid product with a 
minimum halogen content of 3 percent 
by weight and where the acid product is 
used in a manufacturing process. 

e. Interim Status for HAFs. HAFs that 
are in existence on the effective date of 
today’s rule are eligible for interim 
status like other boilers and industrial 
furnaces burning for energy or material 
recovery. Although certain HAFs may 
technically have met the amended 
definition of incinerator, EPA believes 
that there was legitimate confusion as to 
such unit's operating status. These 
devices would not have been 
incinerators under the original 1980 


* We note as discussed previously in the text that, 
although all hazardous wastes fed to a HAF must 
have an as-generated halogen content of at least 
20%, all such wastes need not have a heating value 
of 5,000 Btu/Ib. 


definition of incinerator because their 
primary purpose was not destruction of 
waste. When EPA amended that 
definition in 1985 to adopt a definition 
based on the unit’s design rather than its 
operating purpose, the Agency did not 
intend to regulate HAFs as incinerators 
and noted that the regulatory change - 
was not intended to (or expected to) 
affect the number and identity of 
regulated incinerator units. See 50 FR 
625 (Jan. 4, 1985). Moreover, given that 
many HAFs met the definition of boiler, 
it would have been anomalous and 
unintended for some HAFs to be subject 
to full regulation and others to be 
unregulated (until the present rules were 
adopted). Given these circumstances, 
the Agency is finding pursuant to 

§ 270.10(e)(2) that there was substantial 
confusion as to which HAF owners and 
operators were required to submit a part 
A application and that this confusion is 
attributable to ambiguities in the subtitle 
C rules. Accordingly, such owners and 
operators may submit part A 
applications by the effective date of 
today’s regulation. 

We note that this policy on interim 
status eligibility date does not apply to 
other devices that are currently subject 
to regulation as an incinerator but claim 
to be an industrial furnace subject to the 
BIF rule and its interim status eligibility 
date. An example is an aggregate kiln 
that currently burns hazardous waste 
for the purpose of treatment 
(destruction) and, so, is subject to the 
incinerator standards of subpart O, 
parts 264 and 265. There is no ambiguity 
about the regulatory status of such a 
device given that the Agency clearly 
intended for such burning to be subject 
to the incinerator standards, and the 
Agency’s rules have always so stated. 
Thus, the date for interim status 
eligibility for such facilities is the 1981 
date for incinerator interim status. 


D. Smelting, Melting, and Refining 
Furnaces Burning Hazardous Waste to 
Recover Metals 


In the October 1989 supplement to the 
proposed rule, EPA solicited further 
comment on an appropriate regulatory 
regime for smelting furnaces burning 
hazardous waste for the exclusive 
purpose of material recovery. See 54 FR 
43733. This issue was closely connected 
with the question of jurisdictional 
limitations on the Agency’s authority to 
regulate industrial furnaces burning 
secondary materials for material 
recovery, discussed under the rubric of 
indigenous wastes. /d..at 43731-32. The 
Agency noted generally that where it 
did not perceive jurisdictional 
limitations on its authority, it regarded 
regulation of organic emissions from 
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smelting furnaces as unnecessary given 
the normal absence of organics in the 
material fed to the unit. We also 
indicated concern at the prospect of 
regulating emissions of metals that were 
not attributable to the processing of 
hazardous waste, and accordingly 
solicited comment as to a means of 
determining when burning of hazardous 
waste resulted in emissions in excess of 
those from processing other materials in 
the device. Jd. at 43733. With respect to 
a test for determining when wastes are 
indigenous, the Agency reproposed a 
fairly broad test that would have had 
the effect of excluding many wastes and 
devices from the Agency's jurisdiction, 
but would have distinguished between 
wastes being burned for the purpose of 
conventional treatment, and for the 
purpose of material recovery treatment. 


These proposals proved extremely 
controversial. Perhaps more importantly, 
after the proposal was issued, the 
question of indigenous waste was the 
partial subject of the District of 
Columbia Circuit Court of Appeals’ 
decision API v. EPA, 906 F. 2d 726 (D.C. 
Cir. 1990). In that decision, the court 
stated that the Agency had been overly 
restrictive in interpreting the 
jurisdictional limitations imposed by the 
statutory definition of solid waste based 
upon the court's earlier opinion in 
American Mining Congress v. EPA, 824 
F. 2d 1177 (D.C. Cir. 1987). That earlier 
opinion, the court held, is limited to 
situations involving continuous 
recycling processes that are not part of 
the waste disposal problem, and 
certainly does not mandate the type of 
indigenous principle that the Agency 
discussed in the 1989 notice. 906 F. 2d at 
740-41. The court accordingly remanded 
and directed the Agency to rethink 
whether any type of indigenous 
principle is warranted given the court's 
clarification of its earlier opinion.’ Jd. at 
741. 

The court's opinion, as well as the 
many comments on this issue, raise 
complex issues that EPA has not yet 
resolved. (In this regard, the Agency 


- notes that the mandate in section 


3004(q) to regulate facilities burning 
hazardous waste for energy recovery as 
may be necessary to protect human 
health and the environment.does not 


17 Technically, the court remanded the Agency's 
decision not to formally adopt a treatment, standard 
under the land disposal restrictions program for the 
residue from processing a waste the Agency had 
indicated would be indigenous to a particular type 
of metal recovery furnace. /d. at.740. EPA has since 
indicated, in motions filed with the court, that it 
views the interim treatment standard based ‘on 
stabilization as applying in all cases where the 
tesidué remains a hazardous waste. 
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apply to devices burning for the purpose 
of material recovery, H. Rep. No. 198, 
98th Cong., 1st Sess. 40, and so the 
court-ordered December 31, 1990 
issuance date does not apply.) In 
particular, the Agency is presently 
studying the question of jurisdiction as 
part of a comprehensive effort to 
determine if the Agency's rules on 
recycling should be amended (either as 
a regulatory matter or as part of RCRA 
reauthorization). In the interim, 
however, the Agency does not believe it 
prudent to apply regulations to a whole 
potential class of devices and wastes 
that the Agency has not fully evaluated 
(since these situations would have been 
excluded from regulation under the 
proposal). See provision for conditional 
deferral of smelting, melting, and 
refining furnaces under § 266.100(c). In 
addition, because EPA has placed most 
of its efforts into issuing the mandated 
portion of these regulations as soon as 
possible, the Agency has not resolved 
the questions of how to regulate raised 
in the 1989 notice even for the class of 
smelting furnaces where authority 
would have existed under the proposed 
view of indigenous waste. The issue of 
whether material recovery is a form of 
“treatment” is also presently submitted 
for decision to a panel of the DC Circuit 
in Shell Oil v. EPA (No. 80-1532), and 
the Agency believes it prudent to await 
the court's ruling. 

Another reason for deferring 
regulation of these devices is that the 
Agency wishes to study further whether 
regulation under the Clean Air Act may 
be more appropriate than RCRA 
regulation. Smelting, melting, and 
refining furnaces have been traditional 
subjects of Clean Air Act regulation, 
and with the advent of amended section 
112 of the Clean Air Act Amendments of 
1990, technology-based controls on toxic 
air emissions are likely to apply to these 
devices. Given that in many instances 
the principal risks potentially posed by 
air emissions from these devices would 
come from the nonhazardous waste 
portion of feed (see 54 FR at 43733), and 
that Clean Air Act regulation may result 
in control of individual toxics, the 
Agency believes that further study of the 
most appropriate means of regulation is 
warranted. (The Agency specifically 
requests information on other devices 
that may burn hazardous waste solely 
for metal recovery. EPA will use such 
information to consider whether the 
deferral for smelting, melting, and 
refining furnaces should be broadened 
provided that the principles stated here 
apply to the other devices as well.) 

At the same time, EPA is concerned 
that this deferral not become a license 


for sham recycling activities, or for 
operations motivated by conventional 
treatment objectives rather than 
recovery purposes. Accordingly, the 
Agency has crafted this deferral 
narrowly. First, only smelting, melting, 
and refining furnaces (as used in the 

§ 260.10 definition of “industrial 
furnace”) burning hazardous waste 
solely to recover metals would be 
eligible for this deferral. In the unlikely 
event that one of these devices would be 
used to recover organics or nonmetal 
inorganics, EPA believes that 
substantial amounts of organics would 
be destroyed showing that the purpose 
of the activity was either conventional 
treatment or energy recovery. (The 
Agency notes specifically that it intends 
to include as a smelting, melting, or 
recovery furnace the types of high 
temperature metal recovery devices 
used as the basis for the land disposal 
prohibition treatment standard for 
waste KO61, and other similar devices.) 

Second, sham recovery operations 
would be viewed as conventional 
treatment operations and would require 
a permit to control emissions. Although 
it is difficult to quantify when 
operations are sham, two fundamental 
notions are that any waste involved 
must contain economically viable 
amounts of metals to recover (the best 
objective measure would be the same or 
greater levels of metal as in normal 
nonhazardous feed stocks), and that the 
person recovering the metal be in the 
business of producing metals for public 
sale (whether to an ultimate user or for 
further processing or manufacture). See 
also 53 FR at 522 (Jan. 8, 1988). The 
limitations on Btu level and levels on 
toxic organics discussed below are 
further efforts to ensure that only bona 
fide metal recovery activities be 
deferred from emissions regulation at 
this time. 

Third, today’s regulations are deferred 
only when these devices burn (process) 
hazardous waste exclusively for metal 
recovery and not partially for 
destruction or energy recovery as well. 
To implement this policy, today's rule 
provides that a waste with a heating 
value of 5,000 Btu/Ib or more (either as- 
generated or as-fired) is burned (at least 
partially) as a fuel. The heating value 
limit is based on the Agency’s long 
standing sham recycling policy (48 FR 
11157 (March 16, 1983)) that wastes with 
a heating value of 5,000 Btu/Ib or more 
are considered to be fuels. See also 50 
FR at 49171-173 (Nov. 29, 1985) (partial 
burning for energy recovery is covered 
by section 3004({q) and Btu-rich wastes 
are burned at least partially for that 
purpose). 
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Finally, only wastes that contain less 
than 500 ppm total toxic organic 
constituents listed in appendix VIII, part 
261, will be considered to recover 
metals. EPA believes that it is important 
to have an objective measure to 
determine when burning is for metal 
recovery, and that a 500 ppm level is 
within the zone of reasonable values 
that the Agency could select for this 
purpose. As noted in the supplemental 
proposal in a closely related context, a 
500 ppm level for total toxic organic 
constituents reasonably distinguishes 
wastes destined for material recovery 
from wastes burned for nonrecovery 
purposes because: (1) It represents a 
concentration of material far exceeding 
trace levels (generally measured in 
single digit parts per million (ppm) or 
tens of ppm); (2) this level of hazardous 
constituents could create an incremental 
health risk if burned inefficiently, or 
with inadequate emission controls; and 
(3) this level is high enough to indicate 
that an objective of burning is waste 
treatment—destroying nontrace level 
organics—as opposed to material 
recovery. (The Agency’s earlier proposal 
dealt with the question of when a waste 
might be considered to be indigenous to 
an industrial furnace burning for 
material recovery, and considered the 
issue of whether these devices were 
burning for a material recovery purpose, 
and proposed the 500 ppm level adopted 
in this rule as a means of objectively 
ascertaining that purpose. 54 FR 43731.) 

In order to be informed of persons 
claiming this deferral, and in order to 
decrease potential abuse of the deferral, 
the Agency is requiring that all persons 
notify the Agency if they assert that 
their smelting, melting, or refining 
furnaces are deferred from regulation 
when burning hazardous wastes 
because the purpose of the activity is 
metal recovery. In addition, all such 
persons have to keep records 
documenting the basis for the claim (i.e., 
that the wastes meet the Btu and total 
toxic organic constituent thresholds, the 
wastes contain recoverable levels of 
metals, and the device is indeed 
engaged in producing a metal product 
for public use). Sampling and analysis 
procedures specified in SW-846 must be 
used to make these determinations. 
These conditions are consistent with 
existing § 261.2(f) which requires that all 
persons claiming to be exempt or 
excluded from regulation because of a 
recycling activity to have the burden of 
proof demonstrating that they are 
entitled to the exemption or exclusion. 
In addition, the Agency notes that a 
consistent recommendation of state and 
regional officials at the Agency’s recent 
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public meetings on the regulatory 
definition of solid waste was to provide 
notification and recordkeeping so that 
regulatory officials know that a person 
is operating in an exempt status in order 
to verify their claim. The Agency is 
acting on these recommendations in this 
rule. 

The Agency also notes that the 
derived from rule could apply to the 
residues from metal recovery if metals 
are being recovered from listed 
hazardous wastes. EPA believes this to 
be explicit from the remand in AP! v. 
EPA discussed earlier. The Court 
indicated that the Agency's explanation 
for not establishing a treatment 
standard for the slag residue from 
processing waste K061 was erroneous, 
and remanded the case to the Agency to 
reconsider its explanation. 906 F. 2d at 
740-42. Implicit {or perhaps explicit) in 
this holding is the fact that the Court 
viewed the residue as a hazardous 
waste still coming under the terms of the 
K061 land disposal prohibition (the 
Court referred repeatedly to “k061 slag” 
and mentioned the derived from rule as 
the basis for the slag being a hazardous 
waste, id. at 742), at least until the 
Agency provides a different explanation 
as to why the slag might not be a 
hazardous waste. Thus, because EPA 
has not yet provided a new explanation 
regarding the indigenous principle (as 
explained above), at the present time, 
EPA views residues from metal recovery 
of listed hazardous wastes are 
considered to be derived from treatment 
of hazardous waste and thus hazardous 
themselves unless some other principle 
(such as the Bevill amendment, or in 
some cases, status under an authorized 
state prog.am) operates to achieve a 
different result. 

Finally, the Agency notes that the 
deferral applies only to the furnace 
itself. The hazardous waste is subject to 
transportation and storage controls prior 
to introduction into the furnace. See 
§ 266.100{c). 

The deferral of regulation of emission 
standards does not apply to cement 
kilns, aggregate kilns, and HAFs that 
burn hazardous waste for purposes 
other than energy recovery. The Agency 
has studied these devices carefully and 
determined that the regulatory 
standards in today's rule are 
appropriate for these devices when they 
burn hazardous wastes for a purpose 
other than energy recovery. 
Consequently, the Agency sees no 
reason to defer emission standards for 
these types of units. 


Part Three: Standards for Bollers and 
ee 
Today's rule establishes controls for 
emissions of particulate matter, toxic 
organic compounds, toxic metals, and 
hydrogen chloride and free chlorine. 
Those controls are discussed below. 
EPA notes that in some cases, today's 
rule potentially requires limitations on 
the content of nonwaste input to a boiler 
or industrial furnace that is burning 
hazardous waste. For example, 
compliance with the limits for metals, 
PM, and HCl/Ck requires controls not 
only on the hazardous waste input but 
also potentially controls on other fuels 
and industrial furnace feedstocks. EPA 


devices, but rather to ensure that 
burning hazardous waste in the device 
does not pose unacceptable risks to 
human health and the environment. 
These limitations function as operating 
conditions on the unit to ensure 
compliance with the hazardous waste 
emission standards. For example, unless 
limitations are established on nonwaste 
parameters, owners and operators could 
initially demonstrate compliance by 
burning clean raw materials along with 
hazardous waste, and then change their 
raw material input in a manner that 
causes emissions to increase 
significantly. In addition, the approach 
adopted today allows owners and 
operators maximum flexibility in 
demonstrating compliance with the 
emission standards by allowing 
adjustments to nonwaste input as a 
means of achieving compliance. The 
alternative of demonstrating compliance 
only through alteration me hazardous 
waste feed is not only less flexible, but 
would create enormous administrative 
difficulties {and add significant expense) 
for both regulated entities and Agency 
permit writers. (For example, stack 
monitoring might no longer be a feasible 
means of demonstrating compliance 
because one could not ascertain what 
portions of the emissions are 
attributable to burning hazardous 
waste.) For these reasons, we think the 
approach adopted today is the most 
sensible means of demonstrating 
compliance. 


I. Emission Standard for Particulate 
Matter 


Boiters and industrial furnaces that 
burn hazardous waste may emit 
substantial quantities of particulate 
matter (PM). {Emissions of particulate 
matter can have adverse effects on 
human health and the environment even 
if toxics are not adsorbed on the 
particulate matter. However, the 
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Agency's chief concern in this rule. is 
control of adsorbed toxics.) Because 
toxic metals and organic compounds 
may adsorb onto smaller size PM that 
can be entrained én the lungs, 
emissions could 


a significant threat to human 
health. Although there may be 
limitations to the health-besed 


today’s rule provide protection of public 
health based on current knowledge 
about toxic pollutants and — risk 
assessment methodologies. The 

control standard promulgated ay will 
provide additional protection by 
ensuring that adsorbed metal and 
organics are removed from stack gas 
with the PM. 

In today’s rule, EPA is establishing a 
standard for boilers and industrial 
furnaces which limits particulate 
emissions to 0.08 gr/dscf (grains/dry 
standard cubic foot) corrected to 7% 
oxygen. This limit was chosen because 
it provides a common measure of 
protection from particulate emissions 
from boilers, industrial furnaces, and 


Standard (NSPS); (2) a waste burning 
facility located in a non-attainment area 
subject to State Implementation Plan 
(SIP) standards; {3) a facility with 
standards for metals and HC] emissions 
that result in emissions 
below 0.68 gr/dscf; and (4) a facility 
subject to a stricter standard based on 
Best Available Control Technology 
(BACT) imposed pursuant to the Clean 
Air Act's Prevention of Significant 
Deterioration (PSD) program. In such 
cases, the device would be subject to 
the more stringent particulate matter 
standard, not the RCRA 0.08 gr/dscf 
standard, and the additional burden of 
demonstrating compliance with the 
applicable particulate matter standard 
concurrently with the epplicable 
emissions standards in today's rule for 
organic compounds, metais, and acid 
gases will not be substantial. We 
believe, however, that there are many 
situations where a BIF is either not 
currently subject to a particulate matter 
standard, or the standards is higher than 
the RCRA 0.08 gr/dscf standard. 


consistent with the proposed 
of 0.015 gr/dscf for municipal waste 
incinerators. (We note that the proposed 
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standard for MWIs also served as a 
surrogate to control emissions of toxic 
metals. 54 FR 52219. In contrast, today’s 
rule has separate emission standards for 
each toxic metal.) We are not prepared 
to do that at this time, however, because 
we have not'conducted the studies to 
establish an appropriate PM standard 
that represents best demonstrated 
technology (BDT). Although many 
boilers and industrial furnaces may be 
able to achieve a PM standard lower 
than 0.08 gr/dscf (in fact, the PM NSPS 
for specific types of BIFs is lower than 
0.08 gr/dscf), we are not certain that all 
BIFs can meet a standard of 0.015 gr/ 
dscf. This is because some industrial 
furnaces have a very high (uncontrolled) 
particulate loading due to entrained 
particles of raw materials. Examples are 
cement kilns and light-weight aggregate 
kilns. Hence, a single PM standard of 
0.015 gr/dscf cannot now be 
promulgated. 


The Agency firmly believes that the 
0.08 gr/dscf PM standard, when used as 
a supplement to the risk-based metal 
controls provided by today’s rule, 
provides protection of human health and 
the environment. Given that hazardous 
waste burned in BIFs could contain 
virtually unlimited concentrations of 
toxic metals, the Agency believes that 
risk-based standards are needed to 
supplement the PM standard for 
hazardous waste burning irrespective of 
whether the PM standard represents 
best-demonstrated technology. Even 
under a PM standard as low as 0.015 


gr/dscf, a large fraction of the PM 
emitted from a hazardous waste 
combustion device could be comprised 
of toxic metals that could result in 
substantial health risk. 

Nonetheless, the Agency will consider 
if additional PM controls are warranted 
to control emissions of toxic metals. In 
that evaluation, the Agency will 
consider whether the additional 
controls, if any, should be promulgated 
in the future under the new Clean Air 
Act. See discussion in section III.A of 
part One of this preamble. Finally, we 
note that permit writers also could 
impose.a lower PM standard where 
facts warrant, pursuant to the omnibus 
permit authority in section 3005(c)(3).® 


* EPA notes that permit writers choosing to 
invoke the omnibus permit authority of 
§ 270.32(b)(2) to add conditions to a RCRA permit 
must show that such conditions are necessary to 
ensure protection of human health and the 
environment and must provide support for the 
conditions to interested parties and accept and 
respond to comment. In addition, permit writers 
must justify in the administrative record supporting 
the permit any decisions based on omnibus 
authority. 


A. Basis for Final Rule 


Particulate matter (PM) is controlled 
from combustion sources to limit 
emissions of toxic metals and PM per se 
{i.e., because of human health and 
ecological impacts associated with PM 
that does not contain toxic metals). In 
the May 6, 1987 proposed rule, EPA 
suggested that a PM emission standard 
was not needed for boilers and 
industrial furnaces because the risk- 
based metals controls provide adequate 


- control of metals emissions. The Agency 


reasoned that a standard intended to 
control PM per se would be more 
appropriately applied to these sources 
under authority of the Clean Air Act 
rather than RCRA. 

EPA received numerous comments on 
the May 6, 1987 proposed rule suggesting 
the need for a particulate standard for 
boilers and furnaces burning hazardous 
waste. Many commenters believed that, 
notwithstanding the risk-based metals 
controls, unregulated PM emissions with 
adsorbed toxic metals and organic 
compounds could pose a significant 
heath risk. In addition, three 
commenters suggested that EPA address 
the issue of particulate control during 
soot-blowing cycles when levels of 
particulate emissions are 4 to 7.2 times 
the level of emissions under normal 
operation. The Agency carefully 
considered these comments and 
subsequently determined that the risk- 
based metals standards should be 
supplemented with a PM standard to 
provide a common measure of control 
for metals. This decision was based in 
part on a consideration of commenters’ 
concerns about the limitations of risk- 
based metals standards. See 54 FR 
43720-21. Hence, the Agency 
subsequently proposed a particulate 
emissions standard of 0.08 gr/dscf 
(grains/dry standard cubic foot) 
corrected to 7% oxygen in the October 
26, 1989 supplement to the proposed 
rule. The standard would be applicable 
to all boilers and industrial furnaces not 
governed by a more stringent (NSPS or 
SIP) standard. 

1. Alternatives Considered. In 
selecting the standard for boilers and 
industrial furnaces, the Agency 
considered the following alternatives: 
(1) Apply the current NSPS standard for 
steam generators burning waste; (2) 
apply the applicable NSPS; or (3) apply 
the existing hazardous waste incinerator 
standard. These options are discussed in 
the 1989 supplemental notice (54 FR 


43720). 


Many commenters supported the 
proposed particulate standard of 0.08 
gr/dscf. Several commenters, however, 
opposed this limit, arguing against 
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imposing a standard appropriate for 
incinerators on boilers and furnaces. 
Still other commenters suggested that 
the 0.08 gr/dscf limit did not go far 
enough in protecting the public health. 
These respondents argued for a lower 
limit comparable to that the Agency 
proposed for municipal waste 
incinerators. 

The Agency continues to believe that 
the 0.08 gr/dscf PM standard, when used 
as a supplement to the risk-based metal 
controls provided by today’s rule, 
provides substantial protection of 
human health and the environment. 

2. Basis for Standard. Today's rule 
promulgates the proposed particulate 
emission limit of 0.08 gr/dscf because, 
as a supplement to the risk-based metals 
controls, it provides a common measure 
of protection from particulate emissions 
from boilers, industrial furnaces, and 
incinerators burning hazardous waste. 
In addition to providing control of 
particulate metals and adsorbed organic 
compounds, the 0.08 gr/dscf standard 
should also ensure that the Clean Air 
Act's National Ambient Air Quality 
Standard (NAAQS) for particulates is 
achieved in most cases. An analysis of 
existing sites shows that emissions of 
particulates at 0.08 gr/dscf could result 
in MEI levels of up to 30% of the 
maximum daily PMio (particulate matter 
under 10 microns) NAAQS (150 mg/m‘). 
If background particulate levels at a site 
are high (i.e., the site is in a attainment 
area), particulate emissions from the 
device should also be addressed as part 
of the State Implementation Plan (SIP) 
(as they are now for hazardous waste 
incinerators in particulate non- 
attainment areas). Therefore, although 
the 0.08 gr/dscf standard may not 
ensure compliance with the NAAQS in 
every situation, this issue will be 
addressed by the SIP since the facility 
would be, by definition, in a non- 
attainment area for particulate 
emissions. 


B. Interim Status Compliance 
Procedures 


Facilities operating under interim 
status must comply with the PM 
emission standard. By the effective date 
of the rule, owners/operators must 
submit a certification of precompliance 
that documents their use of engineering 
judgment to show that, considering feed 
rates of ash from all feed streams, 
partitioning of ash to bottom ash or 
product, and the PM removal efficiency 
of the air pollution control system 
(APCS), PM emissions are not likely to 
exceed the 0.08 gr/dscf limit. Owners 
and operators must also establish and 
provide with the precompliance 





7146 


certification limits on feed rates of ash 
in all feed streams consistent with those 
used to determine that emissions of 
particulate matter are not likely to 


Further, within 18 months (unless 
extended) of promulgation, owners/ 
operators must conduct emissions 
testing and certify that emissions do not 
exceed the limit. See section VII in part 
Three of this preamble for more 
information. 


C. Implementation 


Owners/operators must demonstrate 
compliance with the PM standard using 
Methods 1-5 of 40 CFR part 60, appendix 
A. The compliance test for certification 
during interim status and the trial burn 
for facilities applying for a RCRA 
operating permit must be representative 
of worst-case operating conditions with 
respect to particulate emissions that will 
occur during operation of the facility 
(i.e, because limits on operating 
conditions applicable for the remainder 
of interim status will be based on 
operating conditions during the 
compliance test). 

The PM standard is implemented by 
limiting the feed rate of ash from all feed 
streams {i.e., hazardous waste, other 
fuels, raw materials) and by limits on 
APCS-specific operating parameters. 
The limits are established during interim 
status based on the compliance test, and 
in the operating permit based on the 
trial burn. 

The final rule gives special 
consideration to cement and tight- 
weight aggregate kilns because their raw 
material feed streams contain the vast 
majority of the ash input and resulting 
PM. Therefore, owners/operators of 
cement kilns and light-weight aggregate 
kilns are not required to monitor ash 
feed rates of feed streams. We 
emphasize, however, that cement kilns 


standard during a compliance test 
(under interim status) or trail burn 
(under a part B application). The Agency 
believes that the capacity limit on the 
facility (expressed in appropriate units 
such as raw material feed rate) and the 
limits on the air pollution control system 
(APCS) operating parameters applicable 
during both interim status and under a 
subsequent operating permit will ensure 
that cement and light-weight kilns 


continuously comply with the PM 
standard.® 


II. Controls for Emissions of Toxic 
Organic Compounds 

Burning hazardous waste that 
contains toxic organic compounds {i.e., 
organic compounds listed in appendix 
VIG of 40 CFR part 261) under poor 
combustion conditions can result in 
substantial emissions of the toxic 
compounds originally present in the 
waste as well as other compounds, due 
to partial but incomplete combustion of 
the constituents in the waste. The 
quantity of toxic organic compounds 
emitted depends on the concentrations 
of the toxic compounds in the waste, the 
waste firing rate [{i.e., the percentage of 
total fuel provided by the hazardous 
waste to the boiler or industrial 
furnace), and the combustion conditions 
under which the waste is burned. The 
risk posed by the emissions depends on 
the quantity and toxicity of the 
compounds emitted and en the ambient 
levels to which persons are exposed. 
Hypothetical risk assessments show 
that under poor combustion conditions 
that achieve only 99 percent or 99.9 
percent destruction and removal 
efficiency (DRE) of organic compounds, 
risks to the maximum exposed 
individual {MEI) from unburned 
carcinogenic organics found in 
hazardous waste can result in increased 
lifetime cancer risks of 10.2 


burn hazardous waste with two 
performance standards. First, a 99:99 
percent destruction and removal 
efficiency {DRE} standard for principal 
organic hazardous constituents (POHCs) 
in waste feeds will ensure that 
constituents in the waste are not emitted 
at levels that could pose significant risk 
in virtually all scenarios of which the 
Agency is aware.?! Second, limits an 


® We note, moreover, that some boilers and many 
industrial furnaces are already subject toa 
particulate matter (PM) standard under a NSPS, SIP, 


compliance 
program for a PM standard. We note further that the 
more stringent PM standard applies. 

*° Engineering-Science, Background Information 
Document for the Development of Regulations to 
Control the Burning of Hazardous Waste in Boilers 
and Industrial Parnaces, Volume Til, January 1967 
(NTIS # PB 87 173845}. 

11 Except that 98.9999% DRE is required for 
dioxin-listed hazardous waste. 
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flue gas concentrations of carbon 
monoxide (CO) and, where specified, 
hydrocarbons (HC) will ensure that 
combustion devices operate - 
continuously at high combustion 
efficiency and emit prodacts of 
incomplete combustion (PICs) at levels 
that will not pose adverse effects on 
public health and the environment. The 
ee 


A. DRE Standard 


standerd for those acutely hazardous 
wastes listed because they contain 
dioxin 1% (and waste mixed with those 
wastes), and a 99.99 percent DRE 
performance standard for all other 
wastes. This standard is protective, it 
can be readily achieved by boilers and 
industrial furnaces, and it will ensure 
that the Agency's controls are consistent 
for all combustion devices (boilers, 
industrial furnaces, and incinerators) 
that pose similar risks. 

Hypothetical risk assessments have 
shown that a 99.99 percent DRE 
standard for POHCs is protective of 
risks posed by emissions of organic 
constituents in the waste in virtually 
every scenario of which the Agency is 
aware.'* (EPA considers elsewhere in 
this notice the issue of products of 
incomplete combustion.) Increased 
lifetime cancer risks to the maximum 
exposed individual (MET) from an 
incinerator operating at_99.99 percent 
DRE would generally be 10° or less. 
Threshold (i.e., noncarcinogenic) organic 
compounds also would not be expected 
to be present in emissions from 
hazardous waste burned in boilers and 
industrial furnaces at levels that could 
pose a health hazard under the 99.99 
percent DRE standard. 

EPA is aware, however, that the DRE 
standard does not directly control the 
mass emission rate (e.g., pounds per 
hour) of unburned toxic organic 
constituents in the waste. Although 
three are hypothetical situations in 
which risks from POHCs could be 
significant under a 99.99 percent DRE 
standard (eg., boilers or industrial 
furnaces located in urban areas burning 
high volumes of waste with high 
concentrations of highly potent 

ic organics), the Agency is 
not aware that any such situations are 


18 EPA Hazardous Wastes PO20, FO21, FO22, 
FO23, FO28, and FO27. 


44 Engineering Science, op. cit. 





Federal Register / Vol. 56, No. 35 / Thursday, February 21, 1991 / Rules and Regulations 


actually occurring. If, however, during 
the permit process, it appears that a 
high-risk scenario may exist, permit 
officials may use the omnibus permit 
authority ** of section 3005(c)(3) of the 
Resource Conservation and Recovery 
Act (RCRA) codified at § 270.32(b}(2) ta 
develop permit requirements, as 
necessary, to protect human health and 
the environment (e.g., by requiring a 
99.9999 percent DRE, by limiting the feed 
rate of particular toxic compounds, or 
by setting a mass emissions rate). 


1. Selection of POHCs for DRE Testing 


In the April 27, 1990 proposed rule to 
amend the incinerator standards (55 FR 
17890), EPA outlined the considerations 
to be made by applicants and permitting 
officials in selecting POHCs for DRE 
trial burns. Given that the DRE 
implementation procedures for boilers 
and industrial furnaces (BIFs) are 
identical to those for incinerators, the 
discussions in the incinerator proposed 
rule are pertinent to this rule. 

A major factor in selecting a POHC 
for DRE testing is its incinerability 
relative to other toxic organic 
compounds. A number of indices can be 
used to predict incinerability including 
heat of combustion, autoignition 
temperature, thermal stability under 
excess oxygen conditions, and thermal 
stability under low oxygen 
(substoichiometric) conditions. An 
incinerability ranking based on thermal 
stability at low oxygen concentrations 
(TSLoO:2) shows promise and is 
currently seeing widespread use in 
incinerator permits. A number of 
commenters responded to EPA’s request 
for comment on the use of the TSLoO2 
index for POHC selection. In general, 
they raised no problems with use of the 
index. Their main concern appeared to 
be that EPA choose one index and apply 
it consistently. 

The Agency, however, is not requiring 
the use of a particular index. Due to the 
various “failure modes” different 
organic compounds are susceptible to 
during the destruction process in a 
combustion device, and the evolving 
state of knowledge in this area, the 
Agency feels that the POHC selection 
process is technically complex, and that 
it should involve a number of 


15 EPA notes that permit writers choosing to 
invoke the omnibus permit authority of 
§ 270.32(b)(2) to add conditions to a RCRA permit 
must show that such conditions are necessary to 
ensure protection of human health and the 
environment and must provide support for the 
conditions to interested parties and accept and 
respond to comment. In addition, permit writers 
must justify in the administrative record supporting 
the permit any decisions based on omnibus 
authority. 


considerations, rather than simply one 
incinerability ranking. Thus, EPA 
instead recommends that permit writers 
and applicants consider these indices 
and other relevant factors and use their 
judgment and applicable guidance on a 
case-by-case basis to select POHCs for 
the trial burn. 


2. Use of POHC Surrogates 


A number of laboratory-scale, pilot- 
scale, and field-scale tests have been 
conducted to investigate the use of 
nontoxic tracer surrogates (e.g., sulfur 
hexafluoride (SF.)} rather than POHCs 
selected from appendix VIII of part 261. 
Sulfur hexafluoride, in particular, shows 
promise as a conservative tracer 
surrogate for compounds which are 
susceptible to the thermal failure mode 
(i.e., it is difficult to destroy unless 
sufficiently high temperatures are 
reached). It is readily available 
commercially, and is inexpensive and 
nontoxic. POHCs that are listed on 
appendix VUI, especially in situations 
where spiking is required to increase 
concentrations in a waste for DRE 
testing, are often difficult to obtain, are 
expensive, and are a health hazard to 
operators. Sampling and analysis 
techniques for SF, are well documented 
because of its long use as a tracer gas 
for monitoring ambient air and are more 
straightforward (simpler) and less 
expensive than sampling techniques for 
appendix VIII, part 261, compounds (e.g., 
VOST and MM5). 

Numerous commenters responded to 
EPA’s request for information on an 
approach for simplifying and 
standardizing DRE testing. Commenters 
supported standardization of DRE 
testing provided the approach is 
equitable for all boilers, industrial 
furnaces, and incinerators. Comments 
were received in support of all three 
approaches proposed by EPA (“POHC 
soup,” surrogates, and specific waste 
analysis). Commenters generally 
supported use of surrogates in lieu of 
extensive waste analysis for design of 
DRE tests. Other commenters suggested 
using a limited number of major waste 
constituents as POHCs, such as carbon 
tetrachloride, perchloroethylene, 
trichloroethylene, and 
monochlorobenzene, until it can be 
shown that a universal surrogate, such 
as sulfur hexafluoride (SF), is 
comparable in demonstrating DRE 
performance. Sulfur hexafluoride was 
recommended by some commenters as a 
good surrogate choice based on the high 
accuracy of results with the compound 
and ease of use. 

However, since the April 27 proposed 
rule, data have become available 
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showing cases where other organic 
compounds were more difficult to 
destroy than SF, under conditions of 
low oxygen. This is consistent with 
theory, since SF, can be destroyed under 
conditions of high temperature and low 
oxygen relatively easily compared to 
compounds which need oxygen to 
decompose. Thus, although SF, appears 
to show promise as a surrogate for 
testing the thermal failure mode because 
of its stability at high temperatures, it 
does not appear to be adequate as a 
“universal” surrogate, since it does not 
test for low oxygen or “mixing” failure. 

Nevertheless, today’s rule explicitly 
allows the use of surrogate, nontoxic 
compounds for selection as POHCs for 
DRE testing. As for any other type of 
POHC, the use of such compounds must 
be approved on a case-by-case basis by 
permit officials based on technical 
support provided by the applicant. The 
applicant’s trial burn plan must 
adequately document the correlation 
between the DRE of the surrogate 
compound and the DREs of the 
appendix VIII compounds anticipated to 
be burned at the facility under the 
facility's permit. 


3. Waiver of DRE Trial Burn for Boilers 
Operating Under the Special Operating 
Requirements 


In 1987, the Agency proposed to waive 
the trial burn requirement to 
demonstrate DREs for boilers that 
operate under special operating 
requirements (SOR). The SOR required 
that, in addition to meeting the proposed 
100 ppmv CO limit, a qualifying boiler 
must: (1) Burn at least 50 percent fossil 
fuel in the form of oil, gas, or coal; (2) 
operate at a load of at least 25 percent 
of its rated capacity; (3) burn hazardous 
waste fuel with an as-fired heating value 
of at least 8,000 Btu/lb; and (4) inject the 
hazardous waste fuel through an 
acceptable atomization firing system. 

The SOR were based on the results of 
nonsteady-state boiler testing. From 
these results, the Agency believed that 
boilers operating under the SOR would 
maintain a hot, stable flame conducive 
to maintaining high combustion 
efficiency, resulting in maximum 
destruction of organic constituents in 
the hazardous waste fuel. The Agency 
believed that these boilers would 
achieve at least 99.99 percent DRE, and 
therefore, a trial burn to demonstrate 
DRE would not be necessary. 

The Agency continues to believe that 
boilers operating under the SOR will 
achieve 99.99 percent DRE. However, 
based on comments received on the 
proposed SOR and on further 
examination of the previous steady- 
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state and nonsteady-state boiler test 
results, the Agency has made the 
following modifications to the SOR: 

(1) Limit eligibility for the waiver to 
nonstoker, watertube boilers; 

(2) Revise the requirement that the 
boiler fire 50 percent fossil fuel or fuels 
derived from fossil fuel to include tall 
oil, to allow permit officials to approve 
on a case-by-case basis other 
nonhazardous fuels with combustion 
characteristics comparable to fossil fuel, 
and to require for all such primary fuels 
(i.e., fossil fuels, tall oil, and other fuels 
approved on a case-by-case basis) a 
minimum heating value of 8,000 Btu/b; 

(3) Clarify that the hazardous waste 
fuel fired must have an as-fired heating 
value of 8,000 Btu/Ib and require that 
each fuel fired in the burner where 
hazardous waste is fired must have an 
as-fired heating value of 8,000 Btu/Ib; 

(4) Increase the minimum load 
requirement from 25% to 40%; and 

(5) Eliminate the lower viscosity 
requirements for the hazardous waste 
and decrease the upper viscosity limits 
for the hazardous waste to 300 seconds, 
Saybolt Universal (SSU}, measured at 
the as-fired temperature of the fuel. 

As proposed in 1987, boilers with a 
trial burn waiver under the SOR must 
meet the Tier I CO limit of 100 ppmv 16 
and must comply with all other 
requirements of the final rule (e.g., 
metals standards, PM limit). 

The revised SOR are presented below, 
along with the basis for the revisions. 

a. The Boiler Must Be a Nonstoker, 
Watertube Boiler. Commenters stated 
that the nonsteady-state testing of only 
three stoker and firetube boilers is 
insufficient to determine whether 99.99 
percent DRE would always be achieved 
under the SOR. Commenters also 
maintained that the stoker and firetube 
boilers tested were not representative of 
all types and sizes. 

The Agency agrees that there is 
limited data demonstrating that stoker 
and firetube boilers can achieve 99.99% 
DRE under the SOR. In the Agency’s 
steady-and nonsteady-state testing, only 
three firetube boilers and one stoker 
boiler were tested under steady-state 
conditions, and one stoker boiler was 
tested under nonsteady-state conditions. 
The remainder of the boilers tested were 
watertube boilers. 

The results from one of the firetube 


boiler tests generally support the ability 
of firetube boilers to achieve 99.99 


16 Boilers complying with the Tier II PIC controls 
where CO levels exceed 100 ppmv are not eligible 
for the automatic waiver of the DRE trial burn. This 
is because the DRE test data used to support the 
waiver was obtained for boilers operating at CO 
levels below 100 ppmv. 


percent DRE, but this boiler was 
specially designed to combust 
hazardous waste. The Agency is 
concerned whether more conventionally 
designed firetube boilers could easily 
achieve this level of DRE. DREs could 
not be calculated at one of the other 
firetube boiler tests due to inadequate 
waste feed levels, and sampling and 
analytical problems occurred at the 
third firetube boiler test. The stoker 
boiler tested under steady-state 
conditions did not demonstrate $9,99 
percent DRE. In addition to the limited 
data for these boiler types, a greater 
potential exists for poor distribution of 
combustion gases and localized cold 
spots in firetube and stoker boilers that 
can result in poor combustion 
conditions. This is because these boilers 
generally burn fuels with a large and 
variable particle size on a bed, thus, 
making even distribution of combustion 
air difficult. Therefore, the final rule 
precludes stoker or firetube boilers from 


the automatic waiver of a DRE trial 
burn. 


b. A Minimum of 50 Percent of the 
Fuel fired to the Boiler Must Be High 
Quality “Primary” Fuel Consisting of 
Fossil Fuels or Fuels Derived From 
Fossil Fuels, Tall Oil, or, if Approved on 
a Case-By-Case Basis, Other 
Nonhazardous Fuel Comparable to 
Fossil Fuel, and All Such Primary Fuels 
Must Have a Minimum As-Fired 


Heating Value of 8,000 Btu/Ib. Thirteen 


_ commenters found the 50 percent fossil 


fuel requirement to be overly restrictive. 
In particular, one commenter proposed 
that the requirement be rephrased to 
allow the burning of no more than 50 
percent hazardous waste in mixtures 
such that nonhazardous waste fuel 
supplements can be fired. Another 
commenter suggested eliminating the 


- fossil fuel requirement for wastes that 


have heating values comparable to fossil 
fuels. Eleven commenters supported the 
burning of high quality non-fossil fuels, 
such as tall oil [i.e., fuel derived from 
vegetable and rosin fatty acids) and the 
by-products derived from the fractional 
distillation of tall oil. Many of these 
commenters said they have burned 
these materials and claimed they have 
heating values and combustion 
characteristics similar to fossil fuels. 
Three commenters requested that the 
burning of wood wastes as a primary 
fuel be allowed. One of these 
commenters presented the results from 
six tria) burns for wood waste boilers 
which demonstrated that combustion 
zone.temperatures in these types of 
boilers are consistent, and that a hot, 
stable flame conducive to the 
destruction of organic constituents in 
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the waste is present under these 
conditions. 

Based on the comments and 
information presented regarding the use 
of tall oil (i.e., tall oil burns like 
commercial fuel oil), the Agency is 
revising the 50% primary fuel 
requirement to include tall oil. Also, the 
Agency believes that the combustion of 
other nonhazardous fuels that have 
heating values of at least 8,000 Btu/Ib 
(representing the lower heating value 
range of most sub-bituminous coals), 
and combustion characteristics similar 
to fossil fuels, will ensure a hot, stable 
flame conducive to the destruction of 
organic constituents in the waste. An 
owner/operator who is planning to burn 
such a fuel supplement must present 
information on the supplement’s 
combustion characteristics for the 
Director's review. Concerning wood 
wastes, the Agency continues to believe 
that these wastes may not provide the 
hot, stable combustion zone conditions 
needed to achieve 99.99 percent DRE. 
Due to the higher flue gas moisture, 
excess air, CO levels, and lower furnace 
temperatures accociated with wood 
firing, the potential for less than 99.99 
percent DRE exists. Therefore, boilers 
that fire wood wastes must demonstrate 
DRE capabilities through a trial burn. 

The 50 percent minimum primary fuel 
requirement, on a total heat or volume 
input basis, whichever results in the 
greater volume of primary fuel, also is 
needed to ensure appropriate 

combustion zone conditions. This limit 
was based on the maximum levels of 
hazardous waste burned in the boilers 
tested by EPA under nonsteady-state 
conditions. 

Finally, the Agency recognized that 
the term “fossil fuel” can include peat or 
othe: fuels with heating values below 
8,000 Btu/Ib. Because the test data used 
to support the waiver were from boilers 
fired with primary fuels with heating 
values higher than 8,000 Btu/1b, the final 
rule applies the minimum 8,000 Btu/)b 
as-fired heating value limit to all fuels, 
including fossil fuels, used to meet the 
minimum 50% primary fuel requirement. 

c. Boiler Load Must Be at Least 40 
Percent. Several commenters addressed 
the proposed minimum load level of 25 
percent. Only one commenter 
considered it to be too low. This 
commenter advocated an 80 percent 
load requirement unless high efficiency 
combustion can be demonstrated at the 
trial burn. One commenter considered 
the 25 percent requirement to be 
arbitrary, but within current practice. 
Another commenter recommended that 
the level be more flexible for multiple 
burner boilers. One commenter 
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recommended that the requirement to 
maintain a boiler load of 25 percent be 
eliminated if the Btu value of the wastes 
burned is equivalent to that of coal 
thereby providing the heat input 
necessary to sustain normal combustion 
operations, 

Boiler testing conducted at a load as 
low as 26 percent has demonstrated that 
certain boilers can achieve 99.99 percent 
DRE when operated at low loads. 
However, due to concerns related to 
flame stability, combustion control, and 
heat transfer effects associated with 
load turndown on some boilers, the 
Ageney has raised the boiler load limit 
from 25 percent to 40 percent of design 
load. Operation of some boilers at loads 
of less than 40 percent can result in 
significantly higher excess air levels and 
localized decreases in flame 
temperatures. In addition, most of the 
boilers tested to develop the operating 
requirements operated at loads above 
40%. Therefore, limiting the boiler to 40% 
is more consistent with the available 
test data. If an owner/operator expects 
to operate a unit at a lower load while 
firing hazardous waste, a trial burn to 
demonstrate $9.99 percent DRE is 
required. 

d. The Heating Value of the 
Hazardous Waste Fuel Must Be at Least 
8,000 Btu/Ib, As-Fired, and Each Fuel 
Fired in a Burner Where Hazardous 
Waste Is Fired Must Have a Heating 
Value of at Least 8,000 Btu/Ib, As-Fired. 
Eleven commenters expressed concern 
that the “as-fired” requirement proposed 
in 1987 will require the blending of 
wastes that have heating values of less 
than 8,000 Btu/lb with other wastes 
and/or the primary fuel before 
atomization. Four commenters 
documented a number of problems with 
blending low Btu wastes, including 
immiscibility and other mixing 
problems, increased quantity of 
materials requiring handling, difficulty 
of controlling feed during unit upsets, 
and impracticality for coal-fired 
systems. Five commenters requested 
that the heating value be determined on 
a total-burner basis, as a composite of 
primary fuel and waste. Three 
additional commenters recommended 
that the minimum heating value of 
wastes be lowered to 5,000 Btu/Ib. 

The Agency agrees that waste fuel 
blending can present problems in some 
instances, However, the Agency is 
concerned that allowing low Btu wastes 
to be fired separately from the fuel and 
then atomized in the flame region of the 
burner might make it difficult to ensure 
good atomization, proper feed system 
operation, and, consequently, adequate 
combustion of the hazardous waste. 


Therefore, the 8,000 Btu/lb requirement, 
which represents the lower range of 
heating values of fossil fuels, applies to 
the as-fired heating value of the 
hazardous waste and to the as-fired 
heating value of any other fuel fired in 
the same burner with the hazardous 
waste. ?7 

If hazardous waste with a heating 
value below 8,000 Btu/Ib '*is mixed with 
the “primary” fuel to meet the as-fired 
minimum heating value for hazardous 
waste of 8,000 Btu/Ib, that quantity of 
primary fuel may not be counted toward 
the 50% primary fuel requirement. This 
is. because the purpose of requiring 50% 
of the fuel to be “primary” fuel is to 
ensure a hot, stable flame to combust 
the hazardous waste. If a portion of the 
primary fuel is blended with the 
hazardous waste to increase the heating 
value of the hazardous waste as-fired, 
then that portion of the primary fuel is 
not providing the hot, stable flame. 

The following example shows how 
this requirement will work. Suppose a 
boiler is fired with 70% primary fuel and 
30% hazardous waste, and that half of 
the primary fuel is blended with the 
hazardous waste to achieve an as-fired 
heating value of 8,000 Btu/}b. This boiler 
would not be eligible for the automatic 
waiver of the DRE trial burn because it 
is fired with only 35% primary fuel (half 
of the 70%) that is not blended with the 
hazardous waste to meet the minimum 
es heating value limit of 8,000 Btu/ 


e. The Hazardous Waste Must Be 
Fired with an Atomization System. 
Seven commenters argued that lower 
viscosity limits are unnecessary. Three 
commenters stated that it is common to 
atomize wastes well below 150-200 SSU, 
and that No. 2 oil has a viscosity of 32.6- 
37.9 SSU at 100 °F. One commenter : 
indicated that the upper viscosity limits 
appear high for the atomization systems 


‘ specified. One commenter disagreed and 


said that the high limits are in the 


correct range. Six commenters : 
expressed concern that the particle size 


limits are overly restrictive. One 


17 We note that the 8,000 Btu/!b minimum heating 


value also applies to the “primary” that must 
comprise at least 50% of the boiler’s fuel 
requirements. Hawever, the remainder of the 
boiler’s fuel requirements may be provided by 
hazardous waste and other fuels. There are no 
restrictions on the other fuels unless they are fired 
in the same burner with the hazardous waste. In 
that case, those other fuels, like the hazardous 
waste and “primary” fuel, must have a minimum 
heating value of 8,000 Btu/Ib. 

15 We note that, as discussed elsewhere in the 
text, the shamr —— policy staye inte effect until 
an existing facili ty certifies compliance with the 
emissions stendanio {see § 266.103{c)), Thus, until 


that time, hazardous waste burned in a BIF must 
have an as-generated heating value of 5,000 Btu/Ib, 


unless the waste is bummed solely as an ingredient. 


commenters stated thet diverse waste 
streams can be handled to achieve good 
destruction without particle size limits. 
Another commenter disagreed with EPA 
by stating that they are not familiar with 
nozzles designed for particle sizes as 
small as 200 mesh. Three commenters 
said the waste viscosity should be left to 
the discretion of the owner/operator 
since it is industry practice ta operate at 
viscosities which provide optimum 
atomization. 

Based on the commenters’ arguments, 
the Agency has eliminated the lower 
viscosity requirements and reduced the 
upper limit to 300 SSU (Seconds, Saybolt 
Universal) measured at the as-fired 
temperature of the hazardous waste. We 
eliminated the lower level because, after 
consideration of comments and re- 
evaluation, we believe that the concern 
stated at proposal—formation of a fog at 
low viscosity levels which could result 
in poor combustion conditions—is not 
likely to occur. At proposal, the Agency 
established upper viscosity limits 
ranging from 300 to 5,000 SSU, 
depending on the type of atomization 
system. Commenters noted that, as a 
practical matter, wastes with as-fired 
viscosities greater than 300 are not fired 
in an atomization system. These 
modifications will give facilities the 
flexibility to preheat wastes before 
atomization and are consistent with 
general industry practice for good - 
atomization. 

Regarding particle size limits the final 
rule establishes the proposed limits. 
When high pressure air or steam 
atomizers, low pressure atomizers, or 
mechanical atomizers, 70% of the waste 
must pass a 200 mesh (74 micron) 
screen. When a rotary cup atomizer is 
used, 70% of the waste must pass a 100 
mesh (150 micron} screen. These mesh 
sizes. are consistent with the design 
droplet size of the atomizers. 

Owners/ operators of boilers who 
propose to fire hazardous waste outside 


. these viscosity and particle size limits 


must conduct a DRE trial burn. 
B. PIC Controls 


The burning of hazardous waste, like 
virtually any combustion process, 


results in emissions of incompletely 
burned organic compounds, or products 


of incomplete combustion (PICs). PICs 
can be unburned organic compounds 
that were present in the waste, thermal 
decomposition products resulting from 
organic constituents in the waste, or 
compounds synthesized during or 
immediately after combustion. If a 
device is operated under poor 
combustion conditions, substantial 


emissions of PICs can result (even if 
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99.99% DRE is demonstrated for POHCs; 
this just means that the POHC is not 
being emitted in its original form). 
However, it should be noted that 
estimates of risk to public health 
resulting from PICs, based on available 
emissions data, indicate that PIC 
emissions do not pose significant risks 
when BIFs and incinerators are operated 
under good combustion conditions. 

Nonetheless, the Agency is concerned 
about the potential health risk from PICs 
because the available information has 
serious limitations. It is very difficult to 
identify and quantify emissions of 
thousands of different compounds, some 
of which are present in minute 
quantities. Although elaborate and 
expensive sampling and analytical 
techniques have been developed that 
can identify many PICs, many others 
cannot be identified and quantified with 
current techniques. Further, health 
effects information adequate to conduct 
a health risk assessment considering 
exposure via direct inhalation is not 
currently available on many organic 
compounds that may be emitted from 
combustion systems. Finally, the 
available public health and 
environmental risk assessment tools are 
incomplete. Data are currently available 
to conduct indirect exposure analyses 
(e.g., exposure via the food chain, 
drinking water, dermal exposure) on 
only a few organic compounds, and it 
will be some time before the Agency 
will be able to quantify impacts on 
ecological resources on a site-specific 
basis for purposes of establishing 
emissions standards. 

Given the limited information about 
the hazards that PIC emissions may 
pose, EPA believes it is prudent to 
require that boilers and industrial 
furnaces operate at a high combustion 
efficiency to minimize PIC emissions. 

EPA is promulgating today a two- 
tiered approach to control PICs as 
discussed in the October 29, 1989, 
supplemental notice (54 FR 43721-28). 
Under Tier I, CO is limited to 100 ppmv. 
Under Tier Il, the Agency is providing 
an alternative standard. The facility 
need not meet the 100 ppmv CO limit 
provided the facility can demonstrate 
that the hydrocarbon (HC) 
concentration in the stack gas does not 
exceed a good operating practice-based 
limit of 20 ppmv. The alternative CO 
limit under Tier II must be established 
during the test burn based on the 
average over all runs of the highest 
hourly rolling average for each run. 


1. Use of a CO Limit to Control PICs. 


Generally accepted combustion 
theory holds that low CO flue gas levels 
combined with low CO flue gas levels 


combined with low excess oxygen levels 
indicate a boiler, industrial furnace, or 
incinerator is operating at high 
combustion efficiency. Operating under 
high combustion efficiency helps to 
ensure minimum emissions of unburned 
(or incompletely burned) organics. In the 
first stage of the combustion of 
hazardous waste fuel, the POHCs 
thermally decompose in the flame to 
form other, usually smaller, compounds 
termed products if incomplete 
combustion. In this first stage of 
combustion, these PICs also decompose 
to form CO. 

The second stage of combustion 
involves the oxidation of CO to CO. 
(carbon dioxide). The CO to CO: step is 
the slowest (rate-controlling) step in the 
combustion process because CO is 
considered to be more thermally stable 
(difficult to oxidize) than other 
intermediate products of the combustion 
of hazardous waste constituents. 
Because fuel is being fired continuously, 
these combustion stages occur 
simultaneously. 

Thus, in the waste combustion 
process, the “destruction” of POHCs is 
independent of flue gas CO levels. CO 
flue gas levels cannot be correlated with 
DREs for POHCs, and may also not 
correlate well with PIC destruction. 
Although some emissions data indicate 
a weak correlation between CO and 
PICs, the data generally indicate that 
there is a relationship between the two 
parameters: When CO is low, PIC 
emissions are relatively low. The 
converse may not hold: when CO is 
high, PICs may or may not be high. 

Low CO is an indicator of the status 
of the CO to CO, conversion process, 
the last rate-limiting oxidation process. 
Because oxidation of CO to CO2 occurs 
after the destruction of a POHC and its 
(other) intermediates (PICs), the absence 
of CO is a useful indication of POHC 
and PIC destruction. The presence of 
high levels of CO in the flue gas is a 
useful indication of inefficient 
combustion, and at some level of 
elevated CO flue gas concentration, is 
an indication of the failure of the PIC 
and POHC destruction process. 

EPA believes it is necessary to limit 
CO levels to levels that are indicative of 
high combustion efficiency because the 
precise CO level that indicates 
significant failure of the PIC and POHC 
destruction process is not known. In 
fact, this critical CO level may depend 
on site-specific and event-specific 
factors (e.g., fuel type, fuel mix, air-to- 
fuel ratios, and the rate and extent of 
changes in these and other factors that 
affect combustion efficiency). EPA 
believes that limiting CO levels is also 
reasonable because: (1) It is a widely 
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practiced approach for monitoring 
combustion efficiency—some boilers 
and industrial furnaces are already 
equipped with CO monitors, and many 
are equipped with flue gas oxygen 
monitors; (2) the monitors may pay for 
themselves through fuel savings 
resulting from operation of the boiler or 
industrial furnace closer to maximum 
combustion efficiency; and (3) well- 


designed and well-operated boilers and 


industrial furnaces can readily be 
operated in conformance with either the 
100 ppmv CO limit under Tier I, or the 20 
ppmv HC limit under Tier II. 


2. Tier I PIC Controls: 100 ppmv C 
Limit ; 

a. Basis for the 100 ppmv CO Limit. 
The May 6, 1987 proposed rule would 


have applied the same CO emission 
limits to all boilers and industrial 


furnaces: a lower limit of 100 ppmv over 
an hourly rolling average and a 500 
ppmv limit over a 10-minute rolling 
average. The hazardous waste feed 


- would be shut off automatically if either 


limit was exceeded. However, the 
hazardous waste would be cutoff 
immediately once the 500 ppmv limit 
was exceeded while the waste feed 
would be cutoff within 10 minutes if the 
100 ppmv limit was exceeded. Further if 
the hazardous waste feed was cutoff 
more than 10 times in a month, the 
proposed rule would have prohibited 
further hazardous waste burning 
pending review and approval by , 
enforcement officials. The lower limit of 
100 ppmv was selected as representative 
of steady-state high efficiency 
combustion conditions resulting in PIC 
emissions that would not pose a 
significant risk. The higher limit of 500 
ppmv was proposed to limit the 
frequency of emission spikes that 
inevitably accompany routine 
operational “upsets,” such as load 
changes and start-ups of waste firing. 

While two commenters stated that the 
proposed 100 ppmv CO limit is arbitrary, 
six commenters supported the Tier I CO 
limit of 100 ppmv. One commenter 
supported both the 100 ppmv CO limit 
over an hourly rolling average, and the 
500 ppmv CO limit over a 10-minute 
rolling average. Three additional 
commenters also expressed support for 
the 500 ppmv CO limit over a 10-minute 
rolling average. Three other commenters 
supported a 500 ppmv.CO limit over an 
hourly rolling average, and stated that a 
maximum 1,000 ppmv CO limit can be 
included in addition to a 10-minute 
average. 

Many commenters opposed the CO 
trigger limits and associated limits on 
the number of waste feed cutoffs 
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proposed in May 1987. Primarily, 
commenters objected to one set of CO 
emission limits as applicable to all 
boilers and industrial furnaces. Further, 
they argued that PIC emissions will not 
be significant if, when the waste feed is 
cutoff, the combustion chamber 
temperatures are maintained while the 
waste remains in the chamber. Six 
commenters argued that the trigger 
limits will result in increased NO, 
emissions. One commenter stated that 
NO, and CO cannot be lowered 
simultaneously, and added that many 
low NO, boilers may not be able to meet 
these CO limits. As an alternative, one 
commenter stated that a higher Tier I 
CO limit should be allowed for less 
toxic emissions; however, this 
commenter did not provide an 
alternative approach for identifying the 
toxicity of emissions. One commenter 
suggested that EPA retain two 
alternatives to the CO standard: 
establishing an alternative standard 
based on nonmethane, ethane 
hydrocarbon (NMEHC) emissions, and a 
case-by-case risk assessment approach. 

As a result of these and other 
comments and further evaluation, EPA 
is promulgating the Tier I limits based 
on a maximum hourly rolling average 
CO limit of 100 ppmv, corrected to 7 
percent flue gas oxygen content. If this 
limit is exceeded, the hazardous waste 
feed must be automatically and 
immediately cutoff. The final rule does 
not restrict the number of waste feed 
cutoffs because: (1) Combustion 
chamber temperatures must be 
maintained after a cutoff; and (2) the 
number of cutoffs will be minimized by 
allowing CO concentrations to be 
averaged over a 60-minute period (i.e., 
the hourly rolling average) and by the 
recommended use of pre-alarms to 
provide time to remedy the problem or 
to allow a staged waste cutoff before 
reaching the CO limit. Nonetheless, the 
Agency retains the authority to limit the 
frequency of cutoffs as the facts 
warrant. See § 266.102(e)(7)(ii). The final 
rule does not include the proposed 500 
ppmv rolling average over a 10-minute 
limit on CO because we do not believe it 
is needed given that the final rule 
requires immediate waste feed cutoff 
when the 100 ppmv hourly rolling 
average limit is exceeded. In addition, 
several commenters argued that the 500 
ppmv limit was arbitrary. 

In addition, EPA is promulgating 
alternative (Tier II) standards (discussed 
below), as discussed in the October 1989 
supplemental notice, for control of PIC 
emissions from boilers and industrial 
furnaces. The Agency believes that the 
alternative controls will allow facilities 


flexibility in meeting both the PIC 
controls and NO, emissions standards 
(imposed under different regulatory 
authorities) simultaneously. The Agency 
believes that the alternative, Tier II 
standards for control of PIC emissions 
are needed to address issues and 
concerns raised by commenters on the 
proposed rule. 

The 100 ppmv CO limit promulgated 
today for Tier I is indicative of steady- 
state (i.e., normal), efficient combustion 
conditions. The time-weighted average 
for the CO limit is provided to 
accommodate the CO spikes that 
inevitably occur during routine “upsets,” 
such as when hazardous waste fuel 
firing starts, when there is a load change 
on an industrial boiler, or when the 
composition of fuels varies. Given that 
CO is a sensitive indicator of overall 
combustion conditions, and that it may 
be a conservative indicator of POHC 
and PIC destruction, EPA is 
implementing CO control limits based 
on time-weighted averages of 
exceedances rather than implementing 
fixed CO limits. Fixed limits that do not 
acknowledge inevitable CO spikes and 
that do not give owners and operators 
time to adjust combustion conditions 
actually could result in greater 
emissions of PICs because each time 
hazardous waste firing is interrupted, 
CO concentrations increase, and 
emissions of incompletely burned 
organics may also increase. (Note, 
however, that there is a requirement to 
maintain combustion chamber 
temperature after a waste feed cutoff 
while waste remains in the chamber that 
is intended to minimize HC emissions 
after a cutoff.) Thus, any controls on CO 
must balance the effects of organic 
emissions that may result from overly 
stringent CO limits that require frequent 
waste feed interruptions with the effects 
of emissions resulting from less stringent 
controls that acknowledge inevitable 
CO spikes. 

The Agency has considered whether 
the 100 ppmv CO limit is, in fact, too 
stringent given that we acknowledge the 
limit was chosen from within the range 
of reasonable values that may be 
considered indicative of good 
combustion conditions—50 to 250 ppmv. 
We attempted to obtain CO/time 
profiles from a number of well-operated 
devices to determine the percentage of 
time the facilities operated within 
particular CO ranges.'® We thought to 


19 Energy and Environmental Research 
Corporation, “Guidance on Metal and PIC 
Emissions from Hazardous Waste Incinerators”, 
Final Report, September 21, 1990. 
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use this data to predict the frequency of 
waste feed cutoffs that would be 
required at various CO limits. 
Unfortunately, the analyses could not be 
conducted because the facilities we 
evaluated were operating under specific 
CO limits and their CO levels never 
exceeded those limits when burning 
hazardous waste. We found that the 
facilities learned to comply with the CO 
limits they had to meet. 

Moreover, we believe that the 100 
ppmv CO limit is reasonable for a 
number of reasons. Not only is it within 
the range of CO levels that are 
indicative of good combustion 
conditions, but the Agency believes that 
it is not too low because: (1) It is higher 
than the technology-based 50 ppmv CO 
level EPA requires for boilers burning 
waste PCBs (see 40 CFR part 761); (2) it 
is higher than the CO limits included in 
many hazardous waste incinerator 
permits; 2° (3) the Agency explicitly 
encourages the use of pre-alarms to 
minimize the frequency of automatic 
waste feed cutoffs; 2! and (4) the limit is 
implemented on an hourly rolling 
average basis which allows and 
minimizes the effects of short-term CO 
spikes. 

We also note that the Agency may 
soon promulgate regulations for 
municipal waste combustors (MWCs) 
that, among other controls, may limit CO 
concentrations to 50, 100, or 150 ppmv 
(as proposed), depending on the type of 
MWC, over a four hour rolling average 
and dry-corrected to 7% oxygen. The 
MWC limits are technology-based—they 
represent levels readily achievable by 
well-designed and well-operated units. 
EPA does not believe that the MWC 
limits present a conflict with the 100 
ppmv (with provisions for an alternative 
higher limit if HC concentrations are 
less than 20 ppmv) limit for BIFs under 
today’s rule. The Agency is confident 
that the BIF rule is protective because 
the Agency has determined that, when 
CO levels are less than 100 ppmv, PIC 
emissions do not pose significant risk. 
Thus, although the 100 ppmv limit is not 
a best demonstrated technology-based 
limit (many BIFs (and hazardous waste 
incinerators) readily operate at CO 
levels well below 100 ppmv), the 100 


20 We note that the Agency proposed on April 27, 
1990 to apply to hazardous waste incinerators the 
same CO/HC limits that today’s rule applies to 
BIFs. 

21 If the CO limit is “too low” for a given facility's 
design and operating conditions, then frequent 
waste feed cutoffs may occur. Frequent waste feed 
cutoffs may actually increase PIC emissions 
because the resulting perturbation to the 
combustion system may upset the termperature, 
oxygen, fuel relationships needed for complete 
combustion. 
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ppmy CO limit will ensure protection of 
uman health and the environment. 

As stated above, the CO limits are 
based on a flue gas oxygen.content of 7 
percent. One commenter indicated that 
EPA’s reasoning for using the CO 
correction of 7 percent oxygen is not 
clear. The commenter believes the 7 
percent correction factor is unfair for 
thermal units which, under normal 
conditions, need to operate at oxygen 
levels greater than 7 percent, yet operate 
with tow levels of CO and H€s. EPA 
believes that correcting CO levels for 
flue gas oxygen content is necessary 
because without this correction, high CO 
flue gas concentrations could be diluted 
by high rates of excess oxygen. In 
today’s rule, EPA is requiring that CO be 
corrected to a flue gas oxygen content of 
7 percent because the majority of boilers 
and industrial furnaces achieve high 
combustion efficiency at optimum flue 
gas oxygen levels ranging from 3 percent 
to 10 percent. The optimum oxygen level 
to achieve high combustion efficiency 
for a given device will vary depending 
on factors such as fuel mix and boiler 
load. In general, large combustion 
devices (in terme of heat input capacity} 
have optimum oxygen requirements on 
the low end of the range of oxygen 
content, while smaller units require 
higher oxygen levels. EPA believes that 
a correction level of 7 percent is 
reasonable since this oxygen level is in 
the middle of the range of typical 
operation for ali devices and since the 
majority of devices burning hazardous 
waste fuels have moderate heat input 
capacities (e.g., 20-15@ MM Btu/hr). In 
addition, 7 percent oxygen is the 
reference level for the existing 
particulate standard for hazardous 
waste incinerators under 40°‘CFR 
264.343{c}, 

Moreover, the oxygen level to which 
CO values are corrected is not 
significant since the CO levels for all 
facilities are corrected te a common 
basis. If the oxygen correction level 
were changed from 7% to some other 
van ~- nentaete yw CO limit 
w ve to justed accordingly, 
and the effect on individual facilities. 
would remain the same. 

b. Implementation of the 100 ppmv CO 
Limit. The procedures used to implement 
the 100 ppmv CO limit are discussed 
below, including oxygen and moisture 
correction, format of the limit, and 
compliance with the limit. 

Oxygen and Moisture Correction. The 
CO limit under Tier § {and Tier Hf} is on a 
dry gas basis corrected to 7 percent 
oxygen. The oxygen. correction 
normalizes the CO: data te a common 
base, for the variation in 
design and operation of the various 


combustion devices. In-system. leakage, 
facility size, and waste feed type are 
other factors that cause oxygen 
concentrations to vary widely in flue 
gases and were considered in selection. 
of the oxygen.correction factor. The 
correction for moisture normalizes the 
CO data that results from the different 
types of CO monitors used at facilities 
(e.g., extractive, in situ, etc.). EPA’s 
evaluation indicates that application of 
the oxygen and moisture corrections can 
change measured CO levels by a factor 
of two in some cases. 

Measured CO levels must be 
corrected continuously for the amount of 
oxygen in the stack gas according to the 
formula: 

CO,.=CO,, x 14/{E—Y) 
Where: 

CO, is the corrected concentration of CO in 
the: stack gas, CO,, is the measured CO 
concentration according to guidelines 
specified in Methods. Manual for 
Compliance with the BIF Regulations 
(Methods Manual) **, Eis the percentage 
of oxygen contained in the air used for 
combustion, and Y is the measured 
oxygen concentration on @ dry basis in 
the stack. Oxygen must be measured at 
the same stack location at which CO is 
measured under procedures that are also 
provided in the Methods Manual. 

Format of the CO Limit. EPA 
proposed that the CO limits: be 
implemented under either of two 
alternative formats, the hourly rolling 
average format or the time-above-a-limit 
format. Under this approach, applicants 
would select the preferred approach on 
a case-by-case basis. Comments were 
received in support of both alternative 
formats. Based on further evaluation of 
the two formats and for reasons 
explained below, EPA is requiring use of 
the hourly rolling average format for 
compliance with this rule. 

Under the hourly rolling average 
format, a facility must measure and 
record CO fevels as an hourly rolling 
average. This approach allows 
instantaneous CO peaks without 
requiring a cutoff provided that at other 
times during the previous hour CO 
levels: were correspondingly below the 
limit. This. approach requires a CO 
monitoring system that can oh enieidnatinsonily 
measure and adjust the oxygen 
correction factor and compute the 
hourly rolling averages. 

Under the proposed time-above-a- 
limit format, dual CO limits would be: 
established in the permit: the first as a 
never-te-exceed limit and the second as 


#2 U.S. EPA, Methods Manual for Compliance 
December 


with the BIF Regulations, 
from the National Service NTIS), 5285. 
Port Royal Road, Springfield, VA 22161, (703).487~ 
4600. The document number is PB $1-120-006. 


1990. Available 
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a lower limit forcumulative - 
exceedances. of no: more than @ specified 
period of time in an hour. These limits 
and the time duration of the 
exceedances would be established on a 
case-by-case basis by equating the mass 
emissions (peak areas) in both the 
formats (time-above-a-limit and hourly 
rolling average formats) so that the 
regulation would be equally stringent in 
both cases. The instruments needed for 
the time-above-a-limit format would 
include a CO moniter, a recorder, and a 
timer that could indicate the cumulative 
time of exceedances in every clack hour, 
at the end. of which it would be 
recalibrated (manually or 
electronically), Oxygen would net be 
measured.continuously in this format; 
instead an oxygen correction factor 

determined from operating 
data collected during the trial burn. 
Subsequently, oxygen correction factors 
would be determined annually or at 
more frequent intervals specified in the 
facility permit. 

EPA has re-examined the time-above- 
the-limit format in light of several 
comments received and has decided to 
delete this alternative in today’s final 
rule because: 


1. Since a facility would not be required to 
measure oxygen continuously under this 
format; there would be no assurance that a 
facility would be operated reasonably close 
to the oxygen level at which it operated 
during the trial burn. Even with a daily 
determination of an.oxygen. correction factor, 
there would be the possibility of “gaming” by 
the facility (operating the facility at low 
oxygen levels during the short test period 
when the oxygen is me getting a 
favorable correction factor established on the 
basis, and thereafter letting the facility 
operate at high oxygen levels). Since the 
major advantage of this format was the 
cheaper cast due to the omission of the 


would.remove wwe this advantage as well; and 
2. The:proposed computations for 
converting hourly rolling averages to this 
format would be cumbersome, inexact, and 
above all, very restrictive. To obtain a 
conservative conversion, a permit writer 
would have to assume that CO levels will 
remain at the established never-te-exceed 
limit for the full specified time:in the hour, 
and.at the lower established limit the rest of 
the time: The-COQ limits obtained by these 
computations, would be very restrictive. As 
an example, a conversion of.a Tier I limit of 
100 ppmv hourly rolling average fora facility 
having a single CO excursion of 4-minutes 
duration in which the peak level was 1,000 
ppmv, would result in a permit specifying 
for the remaining 66 minutes, CO-could not 


minutes: would.resnit in @ violation. 
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Compliance with the Tier I CO Limit. 
The Agency considered a number of 
alternative approaches for evaluating 
CO readings during trial burns to 
determine compliance with the 100 

-ppmv limit, including: (1) The time- 
weighted average (or the average of the 
hourly rolling averages); (2) the average 
of the highest hourly rolling averages for 
all trial burn runs; or (3) the highest 
hourly rolling average. The time- 
weighted average alternative provides 
the lowest CO level that could 
reasonably be used to determine 
compliance, and the highest hourly 
rolling average alternative provides the 
highest CO level that could reasonably 
be used, EPA is requiring the use of the 
most conservative of these approaches, 
the highest hourly rolling average 
approach, for interpreting trial burn CO 
emissions for compliance with the 100 
ppmv Tier I limit. (This approach is 
conservative because trial burn CO 
levels are compared to the maximum 
CO allowed under Tier I—100 ppmv.) 
EPA believes this conservative 
approach is reasonable since 
compliance with the Tier I CO limit 
allows applicants to avoid the Tier II 
requirement of evaluating HC emissions 
to provide the additional assurance (or 
confirmation) that HC emissions do not 
exceed levels representative of good 
operating practice. 


3. Tier II PIC Controls: Limits on CO and 
HC 


a. Need for Tier II PIC Controls. 
Commenters indicated that several 
types of boilers and many cement kilns 
will not be able to meet the (Tier I) 100 
ppmv CO limit proposed in May 1987 
even though HC concentrations will not 
be high at elevated CO levels. For 
example, boilers that burn residual oil or 
coal typically operate with CO emission 
levels above the Tier I 100 ppmv CO 
limit because of inherent fuel 
combustion characteristics, equipment 
design constraints, routine transient 
combustion-related events, requirements 
for multiple fuel flexibility, and 
requirements for compliance with NO, 
emission standards established under 
the Clean Air Act. Attempts to reduce 
CO emissions from these devices to 
meet the Tier I limit could prove 
unsuccessful. In addition, there is a 
possibility that thermal efficiency could 
be adversely affected if these attempts 
are successful. 

Similarly, industry and trade groups 
for the cement industry voiced strong 
opposition to the 100 ppmv CO limit for 
cement kilns. These commenters 
indicated that some cement kilns, 
especially modern precalciners, 
routinely emit CO above the Tier I 100 


ppmv limit. In general, commenters 
indicated that while the Tier I limit may 
be appropriate for combustion devices 
in which only fuel (fossil or hazardous 
waste) enters the combustion chamber, 
it is inappropriate for cement kilns and 
other product kilns in which massive 
amounts of feedstocks are processed. 
These feedstocks can generate large 
quantities of CO emissions which are 
unrelated to the combustion efficiency 
of burning the waste and fuel. Whereas 
all the CO from boilers and some 
industrial furnaces is combustion- 
generated, the bulk of the CO from 
product kilns can be the result of 
process events unrelated to the 
combustion conditions at the burner 
where wastes are introduced.2* 
Therefore, limiting CO emissions from 
these combustion devices to the Tier I 
100 ppmv level may be difficult and may 
not be warranted as a means of 
minimizing risk from PICs. 

In summary, commenters argued that 
these are specific instances and classes 
of combustion devices for which the 
Tier I CO limit would be difficult or 
virtually impossible to meet, and thus 
this limit is inappropriate since EPA has 
not established a direct correlation 
between CO emissions, PIC emissions, 
and health risks. 

In light of these concerns, commenters 
suggested that EPA establish CO limits 
for specific categories of combustion 
devices based on CO levels achieved by 
units operating under best operating 
practices (BOP). The Agency considered 
this approach but determined that 
equipment-specific CO trigger limits 
would be difficult to establish and 
support and would not necessarily 
provide adequate protection from PIC 
emissions. Nonetheless, EPA believes 
that the CO limits should be flexible to 
avoid major economic impacts on the 
regulated community since no direct 
correlation has been established 
between exceeding the 100 ppmv CO 
limit and increasing health risks from 
PIC emissions. EPA believes, however, 
that at some elevated CO level PIC 
emissions would pose significant risk. 
At this time, EPA is unable to identify a 
precise CO trigger level since the trigger 
level may vary by the type and design of 
the combustion device and the fuel mix 
used in the device. Consequently, EPA 
has established a two-tiered approach to 
control PICs. Under Tier I, CO is limited 
to 100 ppmv or less, as discussed above. 
Under Tier II, CO levels can exceed 100 


®3 For example, CO can be generated from the 
trace levels of organic matter contained in the raw 
materials as the materials move down the kiln from 
the “cold” feed end to the “hot” end where the fuel 
and waste is fired and the product is discharged. 
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ppmv provided that the owner or 

operator demonstrate that the HC 

concentration in the stack gas does not 
exceed a good operating practice-based 
limit of 20 ppmv (except that the 

Director may establish under 

§ 266.104(f) an alternative HC limit for 

furnaces that feed raw material 

containing organic matter and, thus, 
cannot meet the 20 ppmv limit). 

Under Tier II, the CO limit for a 
facility is based on the levels achieved 
during a successful compliance test. The 
Agency originally proposed two 
alternative approaches for establishing 
HC emission limits under the Tier I 
waiver: a health-based approach and a 
technology-based approach. These two 
alternatives and EPA's rationale for 
selecting the technology-based approach 
for the final rule are discussed below. 
Before moving to those discussions, 
however, it may be useful to summarize 
the conclusions of an evaluation by 
EPA's Science Advisory Board of the 
proposed PIC controls. 

b. Comments by EPA's Science 
Advisory Board (SAB). We present 
below a summary of SAB’s 
conclusions 2* on the scientific support 
for EPA's proposed PIC controls and 
EPA’s response: 

¢ SAB: The Agency has not 
documented that PICs from hazardous 
waste combustion can cause significant 
health risk to human health or the 
environment. 

—EPA Response: While the Agency 
agrees that available data do not 
show that PICs are likely to pose a 
significant health risk, EPA’s 
emissions testing to date has been 
able to identify and quantify only as 
much as 60% of the organic 
compounds being emitted during any 
test. During many of EPA's tests, less 
than 5 to 10% of organic emissions 
were characterized. The Agency is 
concerned that this large fraction of 
uncharacterized organic emissions 
could be comprised of compounds that 
can pose significant health risk. 
Therefore, the Agency believes that 
PICs have the potential to present a 
hazard and should be controlled. 

e SAB: It is prudent to control PICs 
given the inability to show that they do 
not pose a health risk because of 
limitations of sampling and analytical 
techniques and health and 
environmental impact assessment data 
and methodologies. 


24 U.S. EPA, “Report of the Products of 
Incomplete Combustion Subcommittee of the 
Science Advisory Board”, Report #EPA-SAB-EC- 
90-004, January 1990. 
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techniques 
health effects data are not likely to be 
available for the compounds so that a 
risk assessment could not be 
conducted. 


® SAB: The use of CO and HC to 


cy 
Today’s final rule requires continuous 
HC monitoring under the Tier II 
controls (see § 266.104{c}} when CO 
levels exceed 100 ppmv, and for 
certain industrial furnaces 
irrespective of CO level (see 

§ § 266.104(d} for permit furnaces:and 
266.103(a)(5) for furnaces operating 
under interim. status). 


© SAB: There is no scientific support 
for the health-based approach to 
establish HC limits on a site-specific 
basis based on a calculated “unit risk” 
value for total HC and stack gas 
monitoring of HC concentrations. 

—EPA Response: The final rule does not 
allow the use of the proposed health- 
based approach te control HC. HC.are 
controlled under the technology-based 
limit of 20. ppmv. See § 266.104{c). 
© SAB: The risk assessment 

procedures are adequate, however, to 

show that the technology-based HC 
limit of 20 ppmv appears to. be 
protective of human health. 


emissions from combustion devices pose 
an acceptable risk (i.e., less that 10-5) to 
the maximum exposed individuat (MEN. 
Under me approach, EPA proposed to 

ify HC. 


require 
emissions during trail burns and: assume 


data, The HC unit risk value would be 
1.0X10-* m*/ug and would represent the 
aes percentile weighted fie... 


i hydrocarbon 
data in EPA's database of field il of 
boilers, industrial furnaces, and 


i burning hazardous waste. 
The d unit risk value for HC 
considers emissions data for 

carcinogenic: PiCs (e.g., chlorinated 
dioxins and furans, benzene, 
and, carbon tetrachioride) as well as 
data for PICs that are not suspected 
and are considered to be 
relatively nontoxic (e.g., methane, and 
— as well as €2 hydrocarbons.** 


proposed to implement 
this provision by back-calculating an 
acceptable HC emission rate (and, 
based on stack gas flow rates, a HC 
ncentration} from the 


co acceptable 
ambient level based on the calculated 
“total HC” unit risk value discussed 
above and allowing an incremental 


of controlling HC was not scientifically 
supportable. 

Upon re-evaluation, EPA believes that 
basing the: HC limit on a health-based 


clearly 
indicated of combustion upset 
conditions 


d. Technology-Based Approach: 20 
ppmv HC Limit. Under the technology- 
based approach, the Tier 1 CO limit of 
100 ppmv will not have to be met if HC 
levels in the stack gas do not exceed a 


clearly indicative of “upset” combustion 
conditions. The as noted 
above; lacks a firm scientific basis and 
could allow facilities to operate under 
upset conditions. EPA would not 
authorize such operations unless: 
reasonably certain they would not pose 
a significant risk to human health and 
the environment. Such reasonable: 
certainty does not exist here. 

One commenter agreed that the PIC 
standard should be protective without 
imposing a technology “fix.” 

EPA believes the development of a 
health-based approach is a step in the 
right direction, the Agency is concerned 
about whether the health-based Tier IL 
approach is adequately protective given 
the limited database on PIC emissions 
and the uncertainty as to what fraction. 
o ae emissions would be a 
HC monitoring system. Despite 
the limitations ef the HC health risk. 
assessment methodology, EPA believes 
(and the SAB concurs) it is reasonable 
to use this methadology to predict 
whether a technology-based limit 
appears. to be: protective. Accordingly, 
EPA used the health risk assessment 


beth co and HC. under the Tier Il PIC. 
controls. The: CQ limit is established as. 


limit, the highest hourly rolling average 
HC level during the compliance test ar 


38 As discussed at proposal, the 20 ppmv limit. 
represents ‘a demarcation between 


operating practice. A .dest-operating practice 
limit would be set a level om the order-of 5 ppmv. 
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trial burn cannot exceed 20 ppmv 
(except as otherwise previded for 

‘furnaces feeding raw materials 
containing organic matter), reported as 
propane, corrected to 7% oxygen on a 
dry basis. 

The Agency considered whether to 
establish provision for a case-by-case 
waiver of the 20 ppmv HC limit based 
either on health-risk assessment or 
technical feasibility (i.e., feasibility of 
providing combustion conditions to 
minimize fuel-generated HC). The final 
Tule does not provide for a waiver of the 
20 ppmv HC limit as an indicator of 
good combustion conditions and 
minimum fuel-generated PIC emissions- 
(The final rule does, however, allow the 
Director to establish under the part B 
permit proceedings an alternative HC 
limit for industrial furnaces (e.g:, cement 
kilns, light-weight aggregate kilns) to 
account for hydrocarbons that are 
emitted from trace levels of organic 
matter in the raw material. Any 
alternative HC limit established for a 
furnace will ensure that fuel-generated 
hydrocarbons (hazardous waste and 
other fuels) are less than 20 ppmv by 
establishing the HC limit based on. HC 
concentrations when the system is 
designed and operated under good 
combustion conditions without burning 
hazardous waste.?7 See section ILB.5 of 
Part Three of this preamble for more 
discussion of the alternative HC limit for 
industrial furnaces.) 

EPA did not provide a waiver of the 
HC limit in the final rule because: (1) 
The Agency believes, and SAB concurs, 
that a site-specific, health risk 
assessment approach to establishing HC 
limits (e.g., a waiver of the 20 ppmv 
limit) is not scientifically supportable; 
and (2) a technology-based waiver is not 
supportable because well-designed and 
operated hazardous waste combustion 
devices can readily meet a 20 ppmv HC 
limit. 

Several commenters disagreed with 
EPA that both.CO and HC should be 
monitored, stating that it is unnecessary 
to monitor CO if HC is monitored. The 
Agency continues to believe that it is 
reasonable to require both CO and HC 
monitoring when CO levels exceed 100 
ppmv. When CO levels exceed the Tier I 
level, the facility is not operating at high 
combustion efficiency and the potential 
for high PIC emissions exists. 

Agency believes that, since CO 
monitoring is a widely practiced 


27 We note that this approach should limit fuel- 
generated hydrocarbon concentrations to well 
below 20 ppmv because fuel-generated 
hydrocarbons from a well-designed and operated 
cement or light-weight aggregate kiln should not 
exceed 5 ppmv. 


anoeseny for improving and monitoring 
ombustion efficiency, and since CO 

odes levels may respond more 
quickly to precess upsets than HC 
levels, the apparent redundancy in 
requiring both CO and HC monitoring is 
warranted to ensure protection of 
human health. 

Another commenter added that HC 
monitoring could be supplemented by 
frequent testing for common PICs that 
respond poorly to HC monitors, such as 
carbon tetr ide, formaldehyde, 
perchlorethylene, and chlorobenzene. At 
this time, the Agency believes that 
continuous HC monitoring combined 
with CO monitoring is adequate in most 
cases to detect when the facility is 
operating under combustion upset 
conditions (this is another reason, 
however, that monitoring both CO and 
HC is reasonable when CO levels 
exceed the level normally indicative of 
good combustion—100 ppmv}. We note 
that, as discussed in section H.D below 
the final rule requires a hot HC 
monitoring system (i.e., unconditioned 
gas sample heated to a minimum of 150 
°C) which ensures minimum loss of 
organic compounds. Nonetheless, the 
Agency is currently developing sampling 
and analytical techniques to 
continuously monitor indicator organic 
compounds such as those suggested by 
the commenter. 

e. Basis for Final Rule. EPA believes 
that the 20 ppmv HC limit in the final 
rule for the Tier II PIC controls is 
representative of an HC limit that 
distinguishes between good and poor 
combustion conditions. (When a facility 
operates under poor combustion 
conditions, PIC emissions can increase 
and may result in adverse health effects 
to exposed individuals.) This HC limit is 
within the range of values reported in 
the Agency’s data base for hazardous 
waste incinerators, boilers, and 
industrial furnaces that burn hazardous 
waste, and the limit is also protective of 
human health based on risk assessments 
conducted for 30 incinerators. See 54 FR 
43723. Under Tier HI, HC must be 
monitored continuously, zecorded on an 
hourly rolling average basis, reported as 
ppmv propane, and corrected to 7 
percent oxygen on a dry. basis. In 
addition, CO must be monitored 
continuously, corrected to 7 percent 
oxygen on a dry basis, recorded on an 
hourly rolling average basis, and may 
not exceed the limit established during 
the test burn (i.e., the average over all 
runs of the highest hourly rolling 
average for each run}. 


4. Special Requirements for Furnaces 


The final rule provides several special 
requirements for industrial furnaces 


stemming from the fact that: (1) Some 
industrial furnaces, notably cement 
kilns, are not able to meet the 20 ppmv 
HC limit because trace levels of organic 
matter in raw materials can emit 
substantial levels of hydrocarbons; and 
(2) the PIC cantrols: may not be 
protective for furnaces (e.g., cement 
kilns and mineral wool cupolas) that 
feed hazardous waste at locations other 
than where normal fuels are fired. These 
special requirements are discussed 
below. 

a. Alternative HC Limit. EPA 
requested comment on whether 
alternative HC limits may be 
appropriate for certain industrial 
furnaces. See 54 FR 43724 (Oct. 26, 1989) 
A number of commenters 2* requested 
that EPA allow cement kilns, light- 
weight aggregate kilns, and lime kilns 
that cannot meet the 20 ppmv HC limit 
because of the hydrocarbons generated 
by trace levels of organic materials in 
the normal raw materials to establish a 
site-specific alternative HC limit that 
does not allow HC levels when burning 
hazardous waste to be significantly 
higher than when burning normal fuels, 
processing normal raw materials, and 
producing norma! products in a system 
that is designed and operated to 
minimize hydrocarbon concentrations in 
stack gas. Nineteen commenters pointed 
out that baseline HC emission levels 
from cement kilns can be attributed to 
the naturally-occurring raw materials 
that are used in the production of 
cement. Use of shale as a raw material, 
for example, can result im HC emissions 
from kerogens in the shale. Use of fly 
ash as a source of iron and silica could 
result in increased CO emissions from 
partial oxidation of free carbon in the fly 
ash. Commenters claim that 
approximately 6 to 10 cement plants 
may not be able to comply with the HC 
limit of 20 ppmv even though they 
generate minimal HC from sources other 
than raw materials (e.g., hazardous 
waste fuels, other fuels, organic 
compounds in slurry water). The organic 
compounds in normal raw materials 
would not ordinarily be hazardous, so 
that their emissions (e.g., through 
volatilization} would not raise the types 
of concerns normally addressed by 
RCRA. 29 


28 In addition to comments on the October 26, 
1989 supplement to the proposed rule, see minutes 
of the EPA meetings with the Cement Kiln Recycling 
Coalition of April 17,1990; May 23, 1990; June 4, 
1990; June 20, 1980; July 19, 1990; and October 10, 
1990. See: also minutes of the EPA meeting with 
Southdown, Inc. on May 11, 1990, and the letter from 
the Cement Kiln Recycling Coalition to Bob 
Holloway, EPA, dated June 15, 1980. 

2® We note, however, that nonhazardous organic 
constituents in feedstreams. may be partially 


inued 
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The Agency believes that it will be 
possible in some situations to develop 
an approach on a case-by-case basis to 
effectively implement an alternative HC 
limit under the principle stated above. 
(If the 20 ppmv HC limit were health- 
based, the Agency would be more 
reluctant to develop an alternative to it. 
Given, however, that the limit is a 
measure of combustion efficiency, the 
Agency believes it reasonable to 
develop an alternative means for this 
class of furnaces to demonstrate 
combustion efficiency.) The Agency 
considered a number of approaches to 
establish an alternative HC level and 
determined in the time available that 
none appeared to be workable in all 
situations. The Agency is therefore 
adopting a more individualized 
approach in the present rule that allows 
permit writers to establish an 
alternative HC limit (i.e., a HC limit that 
exceeds 20 ppmv) in a facility's 
operating permit, and allows permit 
writers to grant an extension of time to 
comply with the HC limit during interim 
status, based on the following showings: 
(1) For cement kilns, the kiln is not 
equipped with a by-pass duct that meets 
the requirements of § 266.104(f)(1); (2) 
the applicant demonstrates that the 
facility is designed and operated to 
minimize hydrocarbon emissions from 
fuels and raw materials; (3) the 
applicant develops an approach to 
effectively monitor over time changes in 
the operation of the facility that could 
reduce baseline HC levels—for example, 
changes in raw materials, fuels, or 
operating conditions—which could 
result in establishing a new baseline 
and corresponding adjustment of the HC 
limit; and (4) the applicant demonstrates 
that the hydrocarbon emissions are not 
likely to pose a significant health risk. 
See § 266.104(f}(2). We explain these 
provisions in more detail below, along 
with an explanation of which provisions 
apply during interim status and which 
are part of permit application and 
issuance. ‘ 

Interim Status Facilities. Today's rule 
requires facilities operating in interim 
status to comply with CO and, if 
required, a 20 ppmv HC limit within 18 
months of the rule's date of 
promulgation. The rule provides for a 
case-by-case extension from these 
requirements (as well as the particulate, 
metals, and HCl/Cl. standards) “if 
compliance is not practicable for 
reasons beyond the control of the owner 
or operator.” See § 266.103(c)(7)(ii). The 
situation where a furnace may be 


combusted to form hazardous products of 
incomplete combustion. 


unable to achieve the 20 ppmv HC limit 
because of organics present at baseline 
conditions (i.e., when the facility is 
designed and operated to minimize HC 
emissions from raw materials and fuels 
while producing normal products under 
normal operating conditions and when 
no hazardous waste is burned) may be 
eligible for the extension of time 
provided the following conditions are 
satisfied: 


1. The applicant for the extension of time 
must have submitted a complete part B 
permit application. The application must 
include the following information pertinent to 
the question of an alternative HC limit: (a) 
Documentation that the system is designed 
and operated to minimize HC emissions from 
all sources when the baseline level is 
established and when hazardous waste is 
burned; (b) documentation of the baseline HC 
flue gas concentrations when the facility is 
operated to minimize HC emissions and 
when feeding normal raw materials and 
normal fuels to produce normal products 
under normal operating conditions and when 
not burning hazardous waste; (c) a test 
protocol to confirm the baseline HC (and CO) 
level; (d) a trial burn protocol to demonstrate 
that, when hazardous waste is burned,-HC 
(and CO) concentrations do not exceed the 
baseline level; and (e) a procedure to show if 
and when HC emissions from nonhazardous 
waste sources may decrease (in which case, 
the overall HC limit might be adjusted 
downward after a new baseline is 
established). See § 270.22(b). (The 
substantive basis for these requirements is 
explained in more detail below.) 

2. During interim status, the applicant must 
not only conduct emissions testing when 
burning hazardous to certify compliance with 
all remaining emissions controls—dioxins 
and furans, PM, metals, and HCl/Clk—but 
also establish and comply with interim limits 
on CO and HC presented in the part B permit 
application as levels the applicant has 
determined by testing (without burning 
hazardous waste) are baseline levels. We 
note that the Director may not have time 
during the review of the extension request 
(and a preliminary review of the part B 
application) to confirm the adequacy of the 
interim CO and HC limits proposed by the 
applicant. Moreover, to do so would require 
the types of oversight of test protocols, 
emissions testing, and review of data that 
will be applied under the permit process. 
Thus, the interim limits are subject to 
revision based on (confirmation) testing in 
support of the operating permit. Nonetheless, 
EPA believes that establishing interim CO 
and HC limits and requiring the owner/ 
operator to comply with them until a permit 
is issued (or denied) is reasonable and 
provides a measure of protection of human 
health and the environment. 

It should be noted that the Agency does not 
believe that it is possible to establish an 
alternative HC limit during interim status. 
This is because the level of interaction 
between an applicant and permit writer over 
evaluation of the various protocols to 
establish a HC baseline and determine when 
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it should be reduced, plus conducting test 
burns to confirm the HC baseline and that 
HC levels do not increase when hazardous 
waste is burned, plus conducting a health- 
risk assessment for organic emissions when 
hazardous waste is burned are beyond the 
scope of interim status. Consequently, the 
rule is structured so that the alternative HC 
limit (if warranted) would be established as 
part of the permit, and the interim status 
certification of compliance deadline can be 
extended, if the Director finds this is 
warranted, while the permit is being 
processed. The Director may also make the 
extension of time conditional on the time 
estimated to process the permit application or 
other factors, and can be conditioned on 
operating conditions than ensure the facility 
will operate in a manner that protects human 
health and the environment. Any such 
condition would be embodied in an interim 
status extension determination that is 
enforceable as a requirement of subtitle C 
(much as conditions in a closure plan are 
enforceable), and would be documented in an 
administrative record for the determination. 
3. Cement kilns with a by-pass duct 
meeting the requirements of § 266.104(g)(2) 
are ineligible for an extension. The rule 
precludes cement kilns operating with a by- 
pass duct from eligibility for the extension of 
the certification of compliance date for 
compliance with the CO and HC limit, as well 
as for obtaining an alternative HC limit in a 
permit. ‘ 


Fully Permitted Facilities. The 
Director may establish an alternative 
HC limit in the facility's operating 
permit provided that the applicant meets 
the following requirements. Information 
and data documenting compliance with 


_ these requirements must be included in 


the part B permit application. See | 
§ 270.22(b). First, the applicant must 
document in the permit application that 
facility is designed and operated to 
minimize HC emissions from all sources, 
including raw materials and fuels. 
Examples of situations where the 
system is not designed and operated to 
minimize HC (and CO) levels during 
baseline testing are when: (1) Coal is 
mixed with raw material which is fed 
into a cement kiln preheater such that 
the coal can contribute to HC emissions; 
(2) cement kiln slurry water contains 
enough organic compounds to 
significantly contribute to HC emissions; 
(3) waste fuels such as tires are burned 
in a manner that could contribute to HC 
emissions; (4) the furnace is not 
operated and designed to minimize 
emissions of hydrocabons emitted from 
raw material (in general, the more 
quickly the raw material is exposed to 
elevated temperatures, the lower the 
hydrocarbon emissions); and (5) normal 
fuels are not burned under good 
combustion conditions. 

Second, the applicant must propose in 
the permit application baseline flue gas 
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CO and HC levels. These proposed 
baseline levels also serve as interim 
values under which the facility must 
operate under a conditional time 
extension for certification of compliance 
with the HC standard until permit 
issuance for denial). The proposed 
baseline levels must be supported by 
emissions testing under baseline 
conditions {i.e., when the facility is 
designed and operated to minimize HC 
emissions from raw materials and fuels 
while producing normal products under 
normal operating conditions and when 
no hazardous waste is burned). Baseline 
levels must be determined from test 
data as the average over all valid runs 
of the highest hourly rolling average 
value for each run. This is the same 
approach specified by the rule to 
determine limits on other operating 
parameters (e.g., maximum feed rate 
limits, maximum temperatures, etc). EPA 
believes that this approach is workable 
for cement kilns °° given that 
commenters have asserted that when 
hazardous waste is burned, 
hydrocarbon levels do not increase and 
often decrease. As discussed in section 
ILE of Part Three of the preamble, HC 
levels from a cement kiln with HC levels 
of 66 to 70 ppmv when burning coal 
decreased to 38 to 63 ppmv when 
burning hazardous waste fuel. If the 
facility cannot install continuous 
monitors for HC (and CO and oxygen) in 
time to conduct these baseline tests 
prior to submittal of the permit 
application (which must be sufficiently 
prior to 18 months after promulgation of 
the rule to give the Director time to 
consider whether to grant the time 
extension), the facility may use portable 
monitors. We note that the HC 
monitoring system must be a hot, 
unconditioned system. In addition, we 
note that different baseline values may 
be necessary for different modes of 
operation if the baseline HC (or CO) 
level changes significantly under those 
modes of operation. Examples are when 
the raw material mix is changed to make 
a different cement product or when 
different fuels are burned. 

Third, the applicant must develop 
emissions testing protocols to: (1) 
Confirm the baseline HC and CO levels 
proposed in the permit application (and 
under which the facility must operate in 
interim status upon receipt of an 
extension of time to comply with the HC 
limit and until an operating permit is 


3° Although any industrial furnace that cannot 
meet the 20 ppmv HC limit because of organic 
matter in raw material is eligible to apply for an 
alternative HC Init, oniy one commenter expressed 
concern that industrial furnaces other than cement 
kilns may not be able to meet the 20 ppmv HC limit. 


issued (or denied)}; and (2) to 
demonstrate that, when hazardous 
waste is burned, HC and CO levels do 
not exceed baseline levels (and 
emissions of other pollutants do not 
exceed allowable levels). If a baseline 
HC or CO level is to be established for 
more than one mode of operation, a 
baseline confirmation test (comprised of 
at least three valid runs) must be run for 
each mode. 

Fourth, the applicant must develop an 
approach to effectively monitor over 
time changes in the operation of the 
facility that could significantly reduce 
baseline HC or CO levels. If baseline 
levels are significantly reduced, then the 
alternative HC and CO limits that apply 
when burning hazardous waste must 
also be reduced. Such changes could 
include: (1} Changes in the 
concentration of organic matter in raw 
materials; (2) changes in the 
concentration of organic matter in the 
raw material mix due to changes in the 
mixture of raw materials needed to 
produce different types of product; (3} 
changes in fuels; and (4) changes in the 
concentration of organic compounds in 
slurry water used for a wet cement kiln. 
The approach must be workable and 
enforceable. 

EPA is requiring this condition in 
order to avoid establishing a high 
baseline which is then reduced without 
also lowering the HC limit, potentially 
allowing the hazardous waste to be 
burned under poor combustion 
conditions creating high, but undetected, 
HC levels (i.e., hazardous waste could 
be burned under poor combustion 
conditions and could be emitting high 
HC levels even though the HC limit was 
not exceeded). (The Agency notes that 
the problem of establishing a HC 
baseline and for determining when the 
baseline might change for this type of 
industrial furnace is more difficult than 
determining when the raw material 
baseline changes in documenting when 
co-combustion of hazardous waste with 
raw materials in a Bevill device might 
affect the composition of residues. See 
section XIII of Part Three of the 
preamble. This is because, in the case of 
the HC baseline, not only must the raw 
materials’ and fuels’ composition be 
monitored, but the units design and 
operating conditions as well to 
determine whether the baseline has 
changed. Thus, the rule provides for 
more interaction in establishing baseline 
conditions and determining when they 
change for assessing alternative HC 
limits for cement kilns than it does when 
making determinations as to whether co- 
combustion of hazardous waste can 


remove residues from eligibility for 
exclusion under the Bevill amendment.) 

Finally, EPA is concerned that 
hazardous waste burning may affect the 
type and concentration of organic 
compounds emitted from an industrial 
furnace that has elevated HC 
concentrations:attributable to raw 
materials, For example, the chlorine in 
the hazardous waste may result in 
higher concentrations of chlorinated 
organic compounds. Therefore, the rule 
requires the owner or operator, as part 
of the permitting process, to use state-of- 
the-art emissions testing procedures and 
risk assessment to demonstrate that 
organic emissions are not likely to pose 
unacceptable health risk. The owner or 
operator must conduct emissions testing 
during the trial burn to identify and 
quantify the organic compounds listed in 
appendix VIII, part 261, that may be 
emitted using test procedures specified 
by the Director on a case-by-case basis. 
As noted above, although EPA does not 
believe such risk-based approaches to 
be adequate as the basis for a national 
risk-based PIC standard, we think the 
approach is part of the best means of 
assuring that cement kilns combust 
hazardous waste fuels properly in those 
instances where HC levels are greater 
than 20 ppmv asa result of organics in 
normal raw material feed. 

Two sampling and analysis 
approaches that the Director may use 
are discussed below. One protocol 
involves the following steps to identify 
and quantify concentrations of organic 
compounds in stack emissions: 


1. Sample volatile organic compounds using 
the VOST train of Method 0030 as prescribed 
in SW-846. Analytical work is conducted 
using GC/MS according to Method 5040 in 
SW-846. 

2. Sample semi-volatile organic compounds 
using the sampling train prescribed in 
Method 0010 in SW-846. Analytical work is 
conducted using GC/MS according to Method 
8270 in SW-846. 

3. Sample aldehydes and ketones using an 
impinger train with 2-4-di-nitro-phenyl 
hydrazine. (2-4-DNPH) in the impinger 
solution as prescribed in Method 0011 in the 
Methods Manual, and analysis of impinger 
solution by high performance liquid 
chromatography (HPLC) as specified in 
“Analysis for Aldehydes and Ketones by 
High Performance Liquid Chromatography” in 
the Methods Manual. 


Another protocol is a screening 
approach that has been described in the 
literature ** that uses the following 
protocols as specified in SW-846:*! 


31 Johnson, Larry, et al., “Screening Approach for 
Principal Organic Hazardous Constituents and 
Products of Incomplete Combustion”, JAPCA 
Journal, Votume 39, No. 5, May 1989. 
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1. Soxhlet extraction sample 
preparation; 

2. Gas chromatography (GC) coupled 
with flame ionization detector (FID) or 
mass spectrography (MS) screening; 

3. Total chromatographic organics 
(TCO) and gravimetric (GRAV) 
procedures; and 

4. High performance liquid 
chromatography-ultraviolet/MS (HPLC- 
UV/MS) screening and compound 
identification. 

To select an appropriate protocol, the 
Director will consider the state-of-the- 
art of sampling and analytical 
techniques and the expected nature of 
organic emissions considering emissions 
data or other information. 

We note that, under this PIC risk 
assessment, emission rates must also be 
determined for the 2,3,7,8-chlorinated 
tetra-octa congeners of chlorinated 
dibenzo-p-dioxins and dibenzofurans 
(CDDs/CDFs) using Method 23, 
“Determination of Polychlorinated 
Dibenzo-p-Dioxins and Polychlorinated 
Dibenzofurans (PCDFs) from Stationary 
Sources” in Methods Manual for 
Compliance with the BIF Regulations 
(Methods Manual), incorporated in 
today’s rule as appendix IX of part 266. 
The risks from these congeners must be 
estimated using the 2,3,7,8-TCDD 
toxicity equivalence factor prescribed in 
“Procedures for Estimating the Toxicity 
Equivalence of Chlorinated Dibenzo-p- 
Dioxin and Dibenzofuran Congeners” in 
Methods Manual. 

The owner or operator must then 
conduct dispersion modeling to predict 
the maximum annual average ground 
level concentration of each such organic 
compound. On-site ground level 
concentrations must be considered if a 
person resides on-site; otherwise, only 
off-site concentrations may be 
considered. Dispersion modeling must 
be conducted in conformance with 
EPA’s Guideline on Air Quality Models, 
EPA's “Hazardous Waste Combustion 
Air Quality Screening Procedure” 
provided in Methods Manual, or EPA’s 
Screening Procedures for Estimating Air 
Quality Impact of Stationary Sources. 
The Methods Manual and the Guideline 
on Air Quality Models are incorporated 
in today's rule as appendices IX and X, 
respectively, to part 266. The Screening 
Procedures document is incorporated by 
reference in § 260.11. 

Stack heights exceeding good 
engineering practice (GEP, as defined in 
40 CFR 51.100{ii)) may not be used to 
predict ground level concentrations. See 
section V.B.1.c of Part Three of this 
preamble. 

If the owner or operator applies for an 
alternative hydrocarbon limit for more 
than one industrial furnace such that 


emissions from the furnaces are from 
more than one stack, emissions testing 
must be conducted on all such stacks 
and dispersion modeling must consider 
emissions from all such stacks. 

To demonstrate that the 
noncarcinogenic organic compounds 
listed in appendix IV of the rule do not 
pose an unacceptable health risk, the 
predicted ground level concentrations 
cannot exceed the levels established in 
that appendix. 

To demonstrate that the carcinogenic 
organic compounds listed in appendix V 
of the rule do not pose an unacceptable 
health risk, the sum of the ratios of the 
predicted ground level concentrations to 
the levels established in the appendix 
cannot exceed 1.0. This is because the 
acceptable ambient levels established in 
appendix V are based on a 107 risk 
level. To ensure that the summed risk 
from all carcinogenic compounds does 
not exceed 107 (i.e., 1 in 100,000) the 
sum of the ratios described above must 
be used. (We note that the 2,3,7,8-TCDD 
toxicity equivalency factor is to be used 
to estimate the risk from 2,3,7,8- 
chlorinated CDDs/CDFs, and the risk 
from these congeners must be added to 
the risk from other PICs to ensure that 
the summed risk does not exceed 1 in 
100,000.) 

To demonstrate that other compounds 
for which the Agency does not have 
adequate health effects data to establish 
an acceptable ambient level are not 
likely to pose a health risk, the predicted 
ambient level cannot exceed 0.1 pg/m5. 
This is the 5th percentile lowest 
reference air concentration for the 
compounds listed in appendix IV of the 
rule. 

b. Feeding Waste at Locations other ° 
than the Hot End. If hazardous waste is 
fed into an industrial furnace at 
locations other than the “hot” end 
where the product is normally 
discharged and where fuels are 
normally fired, the rule requires the 
owner/operator to monitor HC 
irrespective of whether CO levels do not 
exceed the Tier I limit of 100 ppmv and 
to comply with special restrictions 
during interim status. These provisions 
are discussed below. 

Mandatory HC Monitoring.*? Except 
as indicated below, facilities that fire 


*2 Continuous HC monitoring is required for a 
furnace if hazardous waste is fired at any location 
other than the “hot”, product discharge end where 
fuels are normally fired irrespective of the CO level 
in stack emissions (i.e., irrespective if CO levels are 
lower than the Tier I limit of 100 ppmv) and 
irrespective of whether furnace off-gas is passed 
through another combustion chamber. 
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hazardous waste into an industrial 
furnace at locations other than the “hot” 
end where the product is normally 
discharged and where fuels are 
normally fired must comply with the HC 
limit even if CO levels do not exceed the 
Tier I limit of 100 ppmv. See § 266.104(d). 
This is because the Agency is concerned 
that the hazardous waste could 
conceivably be fired at a location in a 
manner such that nonmetal compounds 
in the waste may be merely evaporated 
or thermally cracked to form pyrolysis 
by-products rather than completely 
combusted. If so, little CO may be 
generated by the process and, thus, 
monitoring CO alone would not ensure 
that HC emissions were minimized. 
However, if hazardous waste is 
burned (or processed) solely as an 
ingredient, HC monitoring is not 
automatically required because 
emissions of nonmetal compounds are 
not of concern. This is because the 
metals emissions controls will ensure 
that metals emissions do not pose a 
hazard. (The rule establishes the 
restrictions discussed below because we 
are concerned that the interim status 
controls on organic emissions may not , 
be protective when hazardous waste is 
fed at locations other than the “hot” end 
of a furnace.) See discussion in section 
VILH of Part Three of this preamble for 
when a waste is considered to be 
burned solely as an ingredient.** 
Interim Status Restrictions. In 
addition to requiring HC monitoring 
when hazardous waste is fed into a 
furnace at locations other than the “hot” 
end where the product is discharged and 
where fuels are normally fired, today’s 
rule applies other restrictions to 
hazardous waste burning during interim 
status. See § 266.103(a)(5). The 
hazardous waste may not be fed at any 
location where combustion gas 
temperatures are less than 1800 °F, and 
the owner or operator must demonstrate 
that adequate oxygen is present to - 
combust the waste. In addition, for 
cement kilns, the hazardous waste must 
be fed into the kiln itself. These 
requirements are provided to ensure 
adequate destruction of the waste given 
that the DRE standard (which requires a 
demonstration by trial burn that organic 
constituents in the waste are destroyed) 


33 Regulated entities have indicated that there is 
substantial confusion over the terms “use as an 
ingredient” and “material recovery”. Under the 
RCRA hazardous waste regulatory program, EPA 
considers a hazardous waste to be burned or 
processed as an ingredient if it is used to produce a 
product. EPA considers a hazardous waste to be 
burned or processed for material recovery if one or 
more constituents of the waste is recovered as a 
product. 
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is not applicable during interim status. 
Like the requirement for mandatory HC 
monitoring, however, these restrictions 
do not apply if the hazardous waste is 
burned (processed) solely as an 
ingredient. For further discussion, see 
section VILH of Part Three of this 
preamble. 


5. Special Considerations for Cement 
Kilns 


a. Monitoring in the By-Pass Duct of a 
Cement Kiln. The final rule provides 
that cement kilns with by-pass ducts 
may monitor CO and, if required, HC 
concentrations in the by-pass duct. Most 
precalciner and some preheater kilns 
are equipped with by-pass ducts where 
a portion (e.g., 5-30%) of the kiln off-gas 
is diverted to a separate air pollution 
control system (APCS) and, sometimes, 
a separate stack. A portion of the kiln 
gases are so diverted to avoid a build-up 
of metal salts that can adversely affect 
the calcination process. Dust collected 
from the by-pass APCS is usually 
disposed of while dust collected from 
the main APCS is usually recycled back 
into the kiln to make the clinker product. 

Several comments were received 
regarding sampling at cement kilns. Five 
commenters suggested that HC (and CO) 
measurements should be allowed in the 
by-pass duct rather than in the main 
stack because: (1) The by-pass gas is 
representative of the kiln off-gas; and (2) 
this approach would preclude the 
problem of nonfuel HC emissions from 
the raw material exceeding the 20 ppmv 
limit. The raw material would be heated 
and partially calcined in the precalciner 
or preheater and HC from that process 
would be emitted from the main stack. 
The by-pass duct draws the kiln off-gas 
prior to the precalciner or preheater and, 
so, would not be affected by that 
process. 

Another commenter specifically 
supported monitoring CO (and HC, if 
required) only in the bypass duct 
provided that hazardous waste is fed 
only to the kiln and not to the preheater 
or precalciner. 

The Agency conducted testing °* at a 
cement kiln to gather information 
relevant to the issue of HC monitoring in 
the bypass duct for preheater and 
precalciner cement kilns. The data 
showed that the gases in the bypass 
duct are representative of the 
combustion of waste in the kiln. 

Based on this test data and public 
comment, the final rule allows CO and, 
where required, HC monitoring in the 
bypass duct of a cement kiln provided 


34 U.S. EPA, “Emissions Testing of a Precalciner 
Cement Kiln at Louisville, Nebraska”, November 
1990. 


that: (1) Hazardous waste is fired only 
into the kiln (i.e., not at any location 
downstream from the kiln exit relative 
to the direction of gas flow); and (2) the 
bypass duct diverts a minimum of 10% of 
kiln off-gas. See § 266.104(g). The 10% 
diversion requirement is based on 
engineering judgment that, at this level 
of kiln-gas diversion, the bypass gas will 
be representative of the kiln off-gas. 
Industry representatives indicate *5 that 
the bypass duct capacity of most 
facilities actively involved in burning 
hazardous waste exceeds the 10% limit. 

b. Use of Hazardous Waste as Slurry 
Waiter for Wet Cement Kilns. Some kiln 
operators have inquired as to what 
regulatory standards apply, if any, if 
hazardous wastes are used as slurry 
water. The Agency does not regard the 
practice as an excluded form of 
recycling. The Agency has long been 
skeptical of claims that hazardous 
wastes are “recycled” when they 
substitute for very commonly available 
and economically marginal types of raw 
materials. In particular, the Agency has 
been skeptical that liquid hazardous 
wastes serve as a substitute for water. 
Cf. 48 FR at 14489 (April 4, 1983). In the 
case of hazardous waste used as slurry 
water, the hazardous constituents in the 
waste are ordinarily unnecessary to the 
claimed recycling activity and are being 
gotten rid of through the slurrying 
process. Given the possibility of 
hazardous levels of air emission is high, 
the practice certainly can be part of the 
waste disposal problem. Consequently, 
the Agency regards such practice as a 
form of waste management subject to 
regulation under today’s rule. 

EPA considered prohibiting the use of 
hazardous waste as slurry water for wet 
cement kilns because of concern that 
toxic organic constituents in the waste 
could be volatilized and emitted without 
complete combustion. The final rule 
does not prohibit using (or mixing) 
hazardous waste with slurry water 
because we believe that the controls 
provided by the rule both during interim 
status and under a RCRA operating 
permit adequately address the hazard 
that the practice may pose. 

If hazardous waste is fed into any 
industrial furnace during interim status 
at a location other than the hot, product 
discharge end, combustion gas 
temperatures must exceed 1800 °F at the 
point of introduction, and the owner or 
operator must document that adequate 
oxygen is present to combust organic 
constituents in the waste. See discussion 
above. EPA believes that these 


85 Letter dated August 16, 1990, from Dr. Michael 
von Seebach, Southdown, Inc., to Dwight Hlustick, 
EPA. 
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restrictions will, as a practical matter, 
preclude use of hazardous waste in 
slurry water during interim status. 

Although these restrictions on 
hazardous waste burned at locations 
other than the hot end of an industrial 
furnace do not apply under a RCRA 
operating permit, the permit proceedings 
will ensure that organic constituents in a 
hazardous waste that is fed into the kiln 
in slurry water (or in the slurry itself) 
will be destroyed. The Director will 
require that toxic nonmetal constituents 
in the waste are destroyed to a 99.99% 
destruction and removal efficiency, and 
that adequate oxygen is present to 
completely destroy the organic 
compounds. 


C. Automatic Waste Feed Cutoff 
Requirements 


Today’s rule requires that boilers and 
industrial furnaces combusting 
hazardous waste be equipped with 
automatic waste feed cutoff systems to 
limit emissions of hazardous compounds 
during combustion “upset” situations 
and to ensure stable combustion 
conditions. The automatic waste feed 
cutoff system must be connected to the 
CO and HC monitoring system, such 
that an exceedance of a CO or HC limit 
would trigger a cutoff of the waste feed. 
Additionally, the automatic waste feed 
cutoff system must engage when other 
key operating conditions deviate from 
specified unit operating limits, which are 
determined during compliance testing or 
which are based on manufacturer 
specifications. See §§ 266.102(e)(7)(ii) 
and 266.103(g). 

Some commenters disagreed with the 
proposed automatic waste feed cutoff 
requirements. One commenter argued 
against any waste feed cutoffs for light- 
weight aggregate kilns. Six commenters 
expressed concern that waste feed 
cutoffs would increase the instability of 
the combustion conditions and would 
possibly increase air emissions. Three 
commenters requested a controlled 
waste feed reduction over several 
minutes rather than an automatic waste 
feed shutoff. Three commenters 
suggested different levels of CO 
emissions be set for waste feed cutoffs. 

The Agency acknowledges that there 
can be performance and other problems 
associated with automatic waste feed 
cutoffs, and recognizes that they may be 
undesirable for some applications. For 
example, when the facility operates 
without the use of hazardous waste fuel 
use of fossil fuel is increased, and the 
opportunity is lost for safe disposal of 
hazardous waste. Further, HC emissions 
may actually increase if the automatic 
waste feed cutoff is triggered frequently 
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even though combustion chamber 
temperatures must be maintained while 
hazardous waste or residues remain in 
the combustion chamber. However, the 
Agency continues to believe that 
automatic waste feed cutoff systems are 
necessary to avoid adverse effect on 
human health and the environment that 
could result if hazardous waste is fired 
into the device when it is operating 
under combustion upset conditions. 

To address the concerns raised by 
commenters, EPA recommends 
ins alarm systems that alert 
an cmteiedanon of potential 
problems and provide time either for 
corrective measures to be taken or for a 
staged cutoff of the hazardous waste 
feed. Thus, the use of pre-alarms should 
minimize waste feed cutoffs. In eddition, 
we have included in the rule some 
additional requirements related to waste 
feed cutoffs and restarts, as discussed 
below. 

One commenter stated that cutoffs are 
inappropriate for combustion devices 
where the waste is destroyed 
immediately upon injection into the 
combustion chamber {e.g., devices that 
burn liquid wastes), or if the combustion 
conditions supported by the waste fuel 
continue to destroy residual waste after 
waste feed eutoff. The Apency continues 
to believe that the best method for 
returning a combustion system to good 
operating conditions, thereby 

g unacceptable emissions, is to 
stop the input of hazardous waste. 
Further, the burden associated with 
automatic cutoffs should not be 
substantial because frequent automatic 
waste feed cutoffs should not occur 
piven that the parameters tied into the 
automatic cutoff system may be 
monitored on an hourly rolling average 
basis (which allows high values to be 
offset by low values) and that the 
Apency recommends the use of pre- 
alarms to warn the operator of a 
pending cutoff (which may give the 
operator time to take corrective 
measures to avoid an automatic cutoff). 

in the event of a waste feed cutoff, 
monitoring for CO and HC (and cther 
operating parameters for which limits in 
the permit are based on a rolling 
average basis) must continue, and the 
waste feed cannot be restarted unti) CO 
and HC levels (and levels of the other 
parameters| come within allowable 
limits. See § 266.102(e}{7){ii). (For permit 
operating conditions not established on 
a ro)ling average basis, the Director will 
specify, ona case-by-case basis, an 
adequate periad af time during which 
the parameters must remain within 
permit limits to demonstrate steady- 


stale operation prior to restarting the 


hazardous waste feed.) in addition, 
consistent with the April 27, 1990 
incinerator amendments proposal, the 
provision of the fina) boiler and 
industrial furnace rule requiring 
compliance with the permit operating 
conditions states that compliance must 
be maintained at any time there is waste 
in the unit. See § 266.102(e)(1). This 
language clarifies that activation of the 
automatic waste feed cutoff does not 
relieve the facility of its obligation to 


comply with the permit conditions if 


there is waste remaining in the unit 
(such as in a rotary kiln). Thus, for 
example, the air pollution contro) 
system must continue to be operated 
within the applicable permit conditions. 

Furthermore, after a cutoff, the 
temperature in the combustion chamber 
must be maintained at levels 
demonstrated during the compliance test 
for as long as the hazardous waste or 
residue remains in the combustion 
chamber. The Agency believes this 
temperature requirement will help 
ensure that hydrocarbon emissions will 
be minimized after a cutoff. 

To comply with this requirement, the 
operating permit must specify the 
minimum combustion chamber 
temperature after a waste feed cutoff 
while waste remains in the combustion 
chamber. An uninterruptable burner 
using auxiliary fuel (Le., nonhazardous 
waste fuel) of adequate capacity may be 
needed to maintain the temperature in 
the combustion chamber{s) and to allow 
destruction of the waste materials and 
associated combustion gases left in the 
system after the waste feed is 
automatically cut off. The safe startup of 
the burners using auxiliary fuel requires 
approved burner safety management 
systems for prepurge, pilot lights, and 
induced draft fan starts. If these safety 
requiremenis preclude immediate 
startup of auxiliary fuel burners and 
such startup is needed to maintain 
temperatures {ie., if the combustion 
chamber temperatures drop 
precipitously after waste feed cutoff], 
the auxiliary fuel may have to be burned 
continuously on “low fire” during 
Honupset conditions. 

Furthermore $ 266.102{e){7)(ii{B) 
requires that the combustion gases must 
continue tobe routed through the air 
pollution control system as long as 
waste remains in the wnit. One effect of 
this clarifying requirement, in 
combination with the requirement to 
maintain compliance with permit 
conditions as long as there is waste in 
the unit, is that opening of any type of 
air pollution control system bypass 
stack while there is waste in the boiler 
or furnace would be a violation of the 
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permit {unless the facility demonstrates 
compliance with the performance . 
standards during the trial burn, with the 
vent stack open). 

Although we believe that such 
emergency bypass stacks are not 
prevalent on boilers and industrial 
furnaces, our discussion of this topic in 
the preamble to the incinerator 
amendments at 55 FR 17890 (April 27, 
1990) would also apply to any boiler or 
industrial furnace with such a bypass or 
vent stack. We received a number cf 
comments from the incinerator industry 
expressing concern that use of a bypass 
stack for safety purposes would be 
considered a violation. We agree that 
there can be mitigating circumstances to 
warrant the use of a bypass stack and 
do not discredit their use as a safety 
device. However, the Agency continues 
to believe that the facility can and 
should implement measures to minimize 
situations where use of the emergency 
vent stack is necessary. 

One commenter stated that the use of 
hazardous waste should be prohibited 


during startup or shutdown periods for a 
cement kiln until normal operating 
temperatures are achieved. The final 
rule does not restrict hazardous waste 
burning during kiln startup or shutdown 
provided that the compliance {or trial 
burn} covers those periods of 
operations. in other words, hazardous 
waste may be burned during startup and 
shutdown if the facility demonstrates 
conformance with the standards during 
those operations. 

Another commenter argued that 
accurate measurement of combustion 
chamber temperature for some 
combustion devices will be difficult. 
Because of this difficulty, the final rule 
does not require that this temperature be 
directly measured in the combustion 
chamber if an owner/operator can 
demonstrate to permitting officials that 
the combustion chamber temperature 


correlates wilh a more easily measured 
downstream gas temperature. 

One commenter agreed with EPA’s 
revised proposal not to limit the number 
of automatic waste feed cutoffs, but 
disagreed with EPA's requirement that 
combustion chamber temperatures must 
be maintained at the levels that 
occurred during the trail burn for the 
duration of time that the waste remains 


in the combustion chamber. This 
commenter believed that electric utility 
boilers and other burning devices will 
have difficulty in accurately measuring 
combustion chamber temperatures. For 
this reason, the commenter suggested 
that waste feed cutoffs alone be used to 
control HC emissions rather than also 


requiring that combustion chamber 
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temperatures be maintained. EPA 
believes that the flexibility that the final 
tule allows for monitoring combustion 
chamber temperature and in setting the 
frequency of waste feed cutoffs as 
discussed above should address this 
commenter’s concerns. 

Another commenter supported the 
proposed 10 times per month limit on the 
number of automatic waste feed cutoffs 


and the proposed requirement that any 


facility exceeding that frequency would - 


be required to cease burning hazardous 
waste, to notify the Director, and not to 
resume burning hazardous waste until 
reauthorized by the Director. Another 
commenter supported monthly cutoff 
limits because they would provide an 
incentive for the facility to take 
corrective measures to preclude 
frequent cutoffs. Some commenters 
stated that this requirement is overly 
restrictive. 

After careful consideration, EPA has 
decided to modify this requirement for 
the following reasons: (1) The Agency 
does not have data indicating a specific 
frequency of cutoffs which would be 
unacceptable at all boilers and furnaces 
given that the combustion chamber 
temperature and other conditions are 
maintained as described above; (2) the 
Agency believes that operating costs 
associated with cutoffs will provide 
sufficient incentive to encourage 
owners/ operators to minimize 
automatic waste feed cutoff incidents; 
and (3) the recommended use of pre- 
alarm systems will reduce the number of 
waste feed cutoffs. However, the final 


rule allows the Director to use his 
discretion to determine whether a limit 


on the frequency of cutoffs is warranted 
at a specific facility. 
Waste Feed Restarts. Today’s rule 


provides that when the automatic waste 
feed cutoff is triggered by a CO limit or 


when applicable, an HC exceedance, the 


waste feed can be restarted only when 
the hourly rolling average CO/HC levels 
meet the permitted limits (e.g., 100 ppmv 
for CO under Tier I). 

The Agency proposed two alternative 


approaches for restarting the waste feed 
when a cutoff is triggered by a CO 
exceedance: (1) Restart the waste feed 
after an arbitrary 10-minute time period 


to enable the operator to stabilize 


combustion conditions; or (2) restart the 
waste feed after the instantaneous CO 
leve) meets the hourly rolling average 
limit. Eight commenters supported 
restarting the waste feed after the 


instantaneous CO level meets the permit 
limit. Five commenters suggested that 


waste feed can be restarted once the 
instantaneous CO level meets the hourly 


rolling average limit. The Agency 


considered the comments, but continues 


to believe that allowing a waste feed 
restart after the hourly rolling average 
equals or falls below the permitted limit 
is preferable. After the waste feed is 
cutoff, the facility will be burning 
nonhazardous waste (typically fossi) 
fuel), which should result in CO and HC 
levels well below the allowable limits. 
Therefore, the hourly rolling average 
should fall below the permitted limit 
within a relatively brief period of time. 
Allowing the waste feed to be restarted 
when the instantaneous CO level has 
dropped to the permitted level may not 
be desirable, because restarting the 
waste feed immediately may trigger 
another cutoff due to a CO spike when 
the waste feed is restarted. 

Three commenters supported the 
proposed approach to require the HC 
hourly rolling average to be met before 
restarting the waste feed cutoff because 
of a HC exceedance. Three commenters 
opposed this approach. Instead, these 
commenters suggested a 10-minute 
waiting period be used. EPA considered 
these comments but continues to believe 
that meeting the hourly rolling average 
is a conservative approach and is 
appropriate after a HC exceedance, 


because the HC is a better surrogate for 
toxic organic emissions than CO. 


D. CEM Requirements for PIC Controls 
The final rule promulgates the 


proposed performance specifications for 
continuously monitoring CO, HC, and 


oxygen. See Methods Manual for 


Compliance with the BIF Regulations, 
incorporated as appendix IX of part 266 


in today’s rule. The performance 
specifications for HC monitoring, 


however, include specifications for both 
hot and cold monitoring. Although hot 
monitoring is generally required by the 
final rule, cold monitoring may be used 
for interim status facilities if they certify 
compliance with the emissions 
standards within 18 months of 
promulgation of the rule. Even if cold 
monitoring is used to certify initial 
compliance, however, hot monitoring is 
required for these facilities when they 
recertify compliance and when they are 
issued a RCRA operating permit. 

One commenter stated that an HC 
monitoring system is readily available 
for continuous emissions monitoring 
(CEM), while five commenters 
maintained that HC analyzers have 
serious operational problems. Severa) 
commenters requested that alternate HC 
CEM methods be allowed, specifically 
monitors with non-dispersive infra-red 


(NDIR) detectors rather than the 


required flame ionization detector (FID). 
One commenter noted that EPA has not 


validated the FID method for HC 


analysis nor has it provided any critical 
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discussion of the current methods of HC 
analysis. 

The Agency considered the use of 
NDIR detectors for HC monitoring but 
believes that NDIR systems have 
limitations compared to FID systems. 
EPA believes that FID systems are more 
sensitive than NDIR systems and that an 
equivalent response is not found with 
NDIR detectors. The final rule requires 
the use of FID detectors for HC 
monitoring. 

Four commenters recommended 
monitoring nonmethane hydrocarbons 
(NMOC) as opposed to “total” HC 
because methane, which is 
predominately emitted from fuel 
sources, has a high FID response factor. 
Furthermore, these commenters would 
like EPA to require testing for specific 
PICs that respond poorly to HC monitors 
during test burns. One commenter stated 
that HC monitors can be varied easily to 
detect NMOC. EPA does not agree with 
either suggestion. The Agency is 
requiring HC monitoring to indicate 
whether the device is operating under 


good combustion conditions. We 
acknowledge that the largest fraction of 


organic compounds that the HC 
monitoring system required by the final 
rule will detect for facilities operating 
under good combustion conditions will 
be compounds that are relatively 
nonhazardous {e.g., methane). In 
addition, some hazardous compounds, 
particularly highly chlorinated 
compounds) will be under-reported. 
Thus, although the promulgated 
approach would not be adequate for the 
purpose of assessing the risk that HC 
may pose from a given facility, the 
approach is adequate for its intended 
purpose—a measure of whether the 
facility continues to operate within good 
combustion conditions. This is because 
EPA’s emissions testing has shown that 
when combustion conditions 
deteriorate, the compounds that are 


readily detected by the promulgated HC 
monitoring system increase 
correspondingly, 

In addition, if a NMOC system were 
used, the 20 ppmv HC limit would have 
to be lowered to account for the 
methane fraction that would no longer 
be counted. Commenters did not provide 
support for so adjusting the proposed 


HC limit. Further, the Agency is 
concerned that NMOC detectors may 


not be able to provide continuous data 


due to the time required for methane 
separation. The Agency has also found 


that HC CEMs are more durable than 
NMOC CEMs, and thus less prone to 


reliability problems. As a result, the 


Agency has concluded that HC CEMs 


are more likely to provide a continuous 
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indication of combustion conditions 
than is possible with an NMOC monitor. 
Hot Versus Cold HC Monitoring 
Systems. Except as indicated below, the 
fina) rue requires the use of a hot or 
unconditioned HC monitoring system 
that must be maintained at a 
temperature of at least 150 °C until the 
sample gas exits the detector. See 
performance specifications in Methods 
Manual for Compliance with the BIF 
Regulations (incorporated in today’s rule 
as appendix IX of part 266). Given, 
however, that the technology has just 
recently been demonstrated °° to be 
continuously operational on hazardous 
waste combustion devices, the final rule 
allows the use of a conditioned gas 
monitoring system during the initial 
phase of interim status operations. 
Facilities in interim status that certify 
compliance with the emission standards 
for metals, HCl, Cl, particulate matter, 
CO and HC within 18 months of 
promulgation of the final rule may use a 
conditioned gas system. Facilities that 
elect to obtain the automatic 12-month 
extension (or a case-by-case extension) 
of the 18-month certification deadline, 
however, may not use a conditioned gas 
system because the additional time 
provided by the extension will also 
provide time to install an unconditioned 
HC monitoring system. These facilities 
must demonstrate compliance with the 
HC limit using an unconditioned gas 
monitoring system. Further, facilities 
that certify initial compliance using a 
conditioned gas {cold) system must use 
an unconditioned gas (hot) system when 
they recertify compliance within three 
years of certifying initial compliance. 
EPA is requiring the use of a hot 
monitoring system because it represents 
best demonstrated technology given that 
a larger fraction of HC emissions can be 
detected with a hot system. As 
discussed at proposal, a hot HC 
monitoring system can detect a 
substantially larger fraction of 
hydrocarbon emissions than a cold 
system. This is because the cold system 
uses a gas conditioning system that 
removes semi- and nonvolatile 
hydrocarbons and a substantial fraction 
of water-soluble volatile hydrocarbons. 
EPA received numerous comments 
regarding gas conditioning (heated 
versus unheated) for HC monitoring. 
Eight commenters are in favor of gas 
conditioning. The purpose of gas 


36 Entropy Environmental Inc., “Evaluation of 
heated THC Monitoring Systems for Hazardous 
Waste Incinerator Emission Measurement”, Draft 
Final Report, October 1990; and Shamat, Nedim, et 
al., “Total Hydrocarbon Analyzer Study”, Paper 
presented at the 63rd Water Pollution Control 
Federation Conference in Washington, DC, October 
8, 1990. 


conditioning is te remove moisture from 
the combustion gases that can degrade 
instruments or plug sample lines. 
Sample conditioning, however, can also 
remove some of the water soluble 
hydrecarbons and the semi- and 
nonvolatile hydrocarbons in the flue gas 
such that methane and other 
nonhazardous volatile hydrocarbons are 
frequently the dominant constituents 
measured by the detector. Some 
commenters were concerned that fewer 
PICs would be detected by a 
conditioned {i.e., cooled} monitoring 
system. However, one commenter stated 
that even though the constituents 
contributing most of the hypothetical 
risk are relatively nonvolatile they are 
relatively nondetectable through an 
unconditioned (heated) monitoring 
system because of their halogen content. 

As discussed at proposal, the Agency 
is using HC monitoring to implement the 
technology-based HC limit of 20 ppmv 
as an indicator of good combustion 
conditions. The HC monitor is not used 
in an attempt to quantify organic 
emissions for risk assessment 
Emissions testing has shown that during 
combustion upset conditions, both the 
hot and cold HC monitoring systems 
detect an increase in HC levels because 
under upset conditions there is a 
substantial increase in hydrocarbon 
compounds that are readily detected by 
either monitoring system.3? 

One commenter suggested that, rather 
than specifying a range of 40-64 °F for 
operation on the conditioner as 
proposed, a specific conditioning 
temperature (32 °F} should be required 
to precisely define the conditioned 
sampling procedure. We agree that a 
minimum temperature should be 
specified rather than the range. The final 
rule allows a conditioned monitoring 
system during the initial phase of 
interim status, and requires that the 
sample gas temperature must be 
maintained at a minimum of 40 °F at all 
times prior to discharge from the 
detector. EPA selected a minimum 
temperature of 40 °F from the range of 40 
to 64 °F to ensure that moisture was 
effectively removed from the gas sample 
to prechude plugging and fouling 
problems with the monitoring system. 

Three commenters suggested that the 
HC limit of 20 ppmv be re-examined 
because gas conditioning temperatures 
or other changes in the measurement 


37 EPA is requiring the use of a hot, 
uncenditioneé HC monitoring system {except under 
certain circumstances during the initial phase of 
interim status) because hot systems are, 
nonetheless, more conservative in that they detect a 
larger fraction of organic compounds in emissions. 
Further, hot systems represent best demonstrated 
technology for monitoring HC levels. 
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method may influence the amount of HC 
measured. Given that the 20 ppmv:limit 
is based primarily on test burn data 
using heated (i.e., unconditioned) 
monitoring systems, the Agency 
considered lowering the 20 ppmv limit 
when a cold [i.e., conditioned) 
monitoring system is used. (Limited field 
test data indicate that a heated system 
would detect from 30% to 400% more of 
the mass of organic compounds than a 
conditioned system.) We believe, 
however, that the 20 ppmv HC limit is 
still appropriate when a conditioned 
system is used because: {1) The data 
correlating heated vs conditioned 
systems are very limited; (2) the data on 
HC emissions are limited (and there 
apparently is confusion in some cases as 
to whether the data were taken with a 
conditioned or unconditioned 
monitoring system); and (3) the Agency's 
risk methodology is not sophisticated 
enough to demonstrate that a HC limit 
of 5 or 10 ppmv using a conditioned 
system rather than an unconditioned 
system is needed to protect human 
health and the environment. The SAB ** 
also concurs with this view. [More 
detailed responses to comments on this 
issue are found in a separate 
background decument.) 


E. Control of Dioxin and Furan 
Emissions 


For facilities that may have the 
potential for significant emissions of 
chlorinated dibenzodioxins anu 
dibenzofurans {CDD/CDF), the final rule 
requires emissions testing for both 
interim status and new facilities te 
determine emissions rates of all tetre- 
octa congeners, calculation of a toxicity 
equivalency factor, and dispersion 
modeling to demonstrate that the 
predicted maximum annual average 
ground level concentration ({i.e., the 
hypothetical maximum exposed 
individual) does not exceed levels that 
would result in an increased lifetime 
cancer risk of more than 1 in 100,000.*° 
The Agency considers a facility to have 
the potential for significant CDD/CDF 
emissions if it is equipped with a dry 
particulate matter control device {e.g., 
fabric filter or electrostatic precipitator) 


38 U.S. EPA, “Report of the Products of 
Incomplete Combustion Subcommittee of the 
Science Advisory Board”, Report # EPA-SAB-EC- 
90-004, January 1990. 

3® EPA is not requiring that the estimated cancer 
risk from CDD/CDF be added to the risk from metal 
emissions to demonstrate that the summed risk to . 
the maximum exposed individual is less than 10~*. 
The Agency believes that it is inappropriate to sum 
the estimated health risk from metals that are 
known or probable human carcinogens with a 
toxicity equivelency factor for CDD/CDF that is 
designed to be very conservative. 
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with an inlet gas temperature within the 
range of 450 to 750 °F, or if itis an 

industrial furnace that has hydrocarbon 
levels exceeding 20 ppmv. See § 266.104. 

Dispersion modeling must be 
conducted in conformance with EPA’s 
“Hazardous Waste Combustion Air 
Quality Screening Procedure” provided 
in Methods Manual for Compliance with 
the BIF Regulations or EPA's Guideline 
on Air Quality Models (Revised) which 
are incorporated in today’s rule as 
appendices IX and X, respectively, of 
part 266, or “EPA SCREEN Screening 
Procedure” as described in Screening 
Procedures for Estimating Air Quality 
Impact of Stationary Sources. The latter 
document is incorporated by reference 
in today’s final rule at § 260.11. To 
evaluate potential cancer risk from the 
congeners, prescribed procedures must 
be used to estimate the 2,3,7,8-TCDD 
toxicity equivalence of 2,3,7,8- 
chlorinated congeners. See “Procedures 
for Estimating Toxicity Equivalence of 
Chlorinated Dibenzo-p-Dioxin and 
Dibenzofuran Congeners” in Methods 
Manual for Compliance with the BIF 
Regulations incorporated in the rule as 
appendix IX of part 266. 

Studies conducted by the Agency *° 
and others *! during development of 
regulations for municipal waste 
combustors (MWCs) concluded that PM 
control devices operated at 
temperatures greater than 450 °F have 
the potential for emitting elevated levels 
of CDD/CDF. At these temperatures, 
precursor organic materials and chlorine 
in the flue gas can be catalyzed by PM 
captured in the PM collection device to 
form CDD/CDF. Based on these 
findings, the Agency proposed to restrict 
the combustion of hazardous waste in 
BIFs that operate with PM control 
device temperatures greater than 450 °F. 

A number of commenters opposed the 
proposed limitation on the flue gas 
temperature to less than 450 °F. Several 
commenters pointed out technical 
distinctions among types of boilers and 
industrial furnaces that affect the ability 
of a unit to change flue gas temperature 
and the potential of an ESP to form 
CDD/CDF. For example, many boiler 
and industrial furnaces either combust 
wastes that are very low in chlorine or 
that have high levels of chlorine capture 
within the process (e.g., cement kilns). 


4° See U.S. EPA, “Municipal Waste Combustion 
Study: Combustion Control of at Emissions”, 
EPA/530-SW-87-021C, NTIS Order No 
206090; U.S. EPA, “Municipal Waste Combustion 
Study: Flue Gas Cleaning Technology”, EPA/530- 
SW-87-021D, NTIS Order No. PB87-208108; and 54 
FR 52251 (December 20, 1989). 

*! Vogg H. and L. Stieglitz, “Thermal Behavior of 
PCDD/PCDF in Fly Ash from Municipal Waste 
Incinerators”, Chemosphere, pp. 1373-1378, 1986. 


As a result, the CDD/CDF emission 
potentia) will vary for different boilers 
and industrial furnaces, as well as 
between boilers and industrial furnaces 
and MWCs. Commenters also stated 
that there is no direct evidence of CDD/ 
CDF emissions from several types of 
boilers and industrial furnaces, and that 
compliance testing to demonstrate 99.99 
percent DRE of POHCs and continuous 
monitoring of CO and HC levels is 
adequate to ensure minimal emissions of 
organic compounds. 

The Agency has reviewed the 
available data on the theory of CDD/ 
CDF formation as well as CDD/CDF 
emissions from BIFs. Based on this 
review, the Agency agrees that most, but 
not necessarily all, BIFs burning 
hazardous waste have low CDD/CDF 
emission rates. For example, EPA 
recently tested a cement kiln burning 
hazardous waste that operates with an 
ESP at a temperature of 500-500 °F and 
found it to have relatively high CDD/ 
CDF emissions.*? (EPA conducted a risk 
assessment, however, that estimated the 
increased lifetime cancer risk to the 
hypothetical maximum exposed 
individual from the CDD/CDF emissions 
ranged from 7 in 10,000,000 to 2 in 
1,000,000 without burning hazardous 
waste and from 2 in 1,000,000 to 4 in 
1,000,000 when burning hazardous 
waste, well under the 1 in 100,000 limit 
established in today’s rule.) The Agency 
suspects that the elevated CDD/CDF 
concentrations in the stack gas at this 
cement kiln are the result of the ESP’s 
operating temperature and the level of 
HC precursor material in the flue gas. 
HC concentrations ranged from 66 to 70 
ppmv (measured with a hot system, 
reported as propane, and corrected to 
7% oxygen, dry basis) without 
hazardous waste burning and from 38 
are to 63 ppmv with hazardous waste 

burning. (We note that to continue 
burning hazardous waste under today’s 
rule, the Director must establish during 
the part B permit proceedings an 
alternative HC level for this kiln based 
on a demonstration by the applicant that 
HC levels are not higher when burning 
hazardous waste than under normal 
conditions and that the facility is 
designed and operated to minimize HC 
emissions from all sources—fuels and 
raw materials. At certification of 
compliance with the emissions controls 
other than the HC limit, this facility 
must also propose a HC concentration 
limit for the remainder of interim status 
(until that limit or another limit is 


established under permit proceedings) 


42 U.S. EPA, Emissions Testing of a Wet Cement 
Kiln at Hannibal, MO, December 1990. 
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that will ensure that HC levels when 
hazardous waste is burned wil} not be 
higher than baseline levels {i.e., HC 
levels when the system is designed and 
operated to minimize HC emissions from 
all sources, when burning normal fuels 
and feeding normal raw materials to 
produce normal products, and when not 
burning hazardous waste).) In addition, 
trial burn emissions testing must 
demonstrate that emissions of organic 
compounds are not likely to result in an 
increased lifetime cancer risk to the 
hypothetical maximum exposed 
individual exceeding 1 in 100,000. See 

§ 266.104(f) and discussion in section 
IL.B.4.b of part three of this preamble.) 
There may be other factors that 
influence CDD/CDF levels at this 
facility (and other facilities), but this is 
uncertain. In addition, the exact HC 
concentration in combustion gas below 
which elevated CDD/CDF 
concentrations will not occur is 
unknown. 

The Agency continues to believe that 
the operating temperature of the PM 
control device (and HC concentrations 
in flue gas) plays a significant role in 
CDD/CDF emissions. For a given HC 
concentration in the flue gas, the 
available data suggest that the potential 
for elevated CDD/CDF emissions is low 
if the PM control device operates at 
temperatures of less than 450 °F or 
above 750 °F. Consequently, today’s rule 
does not require BIFs with PM control 
devices operating at temperatures 
outside of the 450-750 °F window to 
determine CDD/CDF emission rates 
(unless it is an industrial furnace with 
HC levels greater than 20 ppmv). 
Owners and operators of units operating 
within the temperature window, 
however, are required to conduct stack 
testing to determine CDD/CDF emission 
rates and to conduct a risk assessment 
using prescribed procedures to 
demonstrate that the estimated 
increased lifetime cancer risk to the 
hypothetical maximum exposed 
individual is less than 1 in 100,000. 

The Agency notes that the final rule 
municipal waste combustors (MWCs) 
may take a slightly different approach to 
control dioxin and furans by limiting 
temperatures at the inlet of the PM air 
pollution control system to within 30 °F 
of those achieved in a dioxin/furan 
compliance test. The preamble to that 
rule, however, will probably continue to 
note the possibility of dioxin/furan 
formatian in the temperature range of 
230 °C (450 °F). In today’s rule, the 
Agency believes that using temperature 
and HC levels as a trigger to dioxin/ 
furan testing and risk assessment will be 
fully protective of human health and the 
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environment and somewhat easier to 
implement than the MWC approach. 


Ill. Risk Assessment Procedures 


The Agency uses assessment of health 
risk to develop and implement the final 
rules for metals, hydrochloric acid (HCI), 
and chlorine gas (Cl.). Specifically, the 
Agency has used risk assessment to: (1) 
Establish ambient air concentrations of 
appendix VIII compounds that do not 
pose an unacceptable health risk for 
purposes of this rulemaking; and (2) 
establish risk-based, conservative feed 
rate and emissions Screening Limits for 
metals and HCL. In addition, if facilities 
fail the Screening Limits or elect to 
conduct dispersion modeling to obtain 
less conservative limits, the rule allows 
facilities to use site-specific dispersion 
modeling to establish emission limits, 
and ultimately feed rate limits for metals 
and chlorine. 

To establish health-based acceptable 
ambient concentrations for 
noncarcinogenic toxic metal and 
nonmetal compounds (except for HCl, 
Ck and lead), EPA converted oral 
reference doses to reference air 
concentrations (RACs) by assuming 
average breathing volumes and body 
weights, and by applying a safety and a 
background level factor. See 54 FR at 
43756. Health-based concentrations for 
carcinogenic pollutants were derived by 
converting cancer potency factors, or 
slopes (unique for each carcinogen), into 
Risk Specific Doses (RSDs) at a risk 
level of 1 in 100,000.** Since carcinogens 
are assumed to pose a small but finite 
risk of cancer even at very low doses, 
the RSD reflects a certain risk level, 
corresponding to 1 chance in 100,000, or 
107° excess risk of cancer for the 
maximally exposed individual if 
exposed continuously to multiple 
carcinogenic chemicals for a 70-year 
lifetime. RACs for HC1 and Cl. are 
based on inhalation data, and a RAC for 
lead is based on the National Ambient 
Air Quality Standard (NAAQS). 

To establish the Screening Limits for 
metals and HCL, air dispersion modeling 
was applied to back-calculate maximum 
acceptable feed rates and stack 
emissions rates from risk-based, 
acceptable ambient concentrations. 
These calculations were performed for 
various terrain types, effective stack 
heights, and land use classifications. 
The resulting permissible Screening 
Limits reflect plausible, reasonable 


*3 We note that the cancer risk from the 
carcinogenic metals must be summed to ensure that 
the summed risk is not greater than 1 in 100,000. 
Thus, when more than one carcinogenic metal is 
emitted, the allowable ground level concentration 
for each ca: metal is less than the 10-* 
Risk Spe-ific Dose for that metal. 


worst-case assumptions about a generic 
facility that are not site-specific. The 
Screening Limits process provides a 
rapid and convenient risk-based 
mechanism to determine compliance. 
Conservative assumptions used to 
estimate health impacts exposure in the 
Screening Limit process include: (1) Use 
of reasonable, worst-case estimate of 
dispersion of stack emissions; and (2) 
for the Tier I feed rate Screening Limits, 
assuming that all metals and chlorine 
fed into the BIF in all feedstreams are 
emitted (i.e., there is no partitioning to 
bottom ash or product, and not removal 
by an air pollution control system.** See 
52 FR 17002 (May 6, 1987) and 54 FR 
43729 (October 26, 1989). Thus, 
assumptions and the Screening Limits 
tend to err intentionally on the side of 
protecting human health.*® 

If emission levels exceed the 
Screening Limits (or if the owner/ 
operator so elects), the rule allows a 
facility to conduct its own site-specific 
air dispersion modeling in order to 
establish metals, HCl, and Cl. emission 
limits. Incorporation of site-specific 
information allows less conservative 
assumptions (than the reasonable worst- 
case, nonsite-specific defaults) to be 
used in the dispersion models. 
Consequently, site-specific air 
dispersion modeling may predict lower 
ambient concentrations than the 
nonsite-specific modeling reflected in 
the Screening Limits, thus allowing 
higher emissions and feed rate limits. 


A. Health Effects Data 
1. Carcinogens 


Health effects evaluations for 
carcinogens have been summarized in 
Part Three, I. D, “Evaluation of Health 
Risk” in the April 27, 1990 proposal (see 
55 FR 17873). To summarize briefly, in 
contrast to noncarcinogens, carcinogens 
are assumed to present a small but finite 
risk of causing cancer, even at very low 
doses. The slope of the dose-response 
curve in the low dose region is assumed 
to be linear for carcinogens. Because of 


*4 To obtain credit for partitioning to residue or 
product and for APCS removal efficiency, owners 
and operators must conduct emissions testing to 
demonstrate the overall System Removal Efficiency 
(SRE)—partitioning plus APCS removal efficiency. 
The Agency has not assumed an SRE in developing 
the Tier I feed rate Screening Limits because there 
- many site-specific factors that can affect the 

RE 


45 We note that the Screening Limits may not 
always be conservative, however. Today's rule 
identifies criteria whereby the Screening Limits may 
not be used because they may not be conservative. 
See § 266.106(6). That paragraph in the rule also 
gives the Agency authority to determine whether 
the Screening Limits may not be protective in a 
particular situation. In that case, the owner and 
operator must use the Tier III procedures—site- 
specific dispersion modeling. 
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this, the slope of the curve in the low 
dose region may be.used as an estimate 
of carcinogenic potency. The unit risk is 
defined as the incremental lifetime risk 
estimated to result from exposure of an 
individual for a 70-year lifetime to a 
carcinogen in air containing 1 microgram 
of the compound per cubic meter of air 
(ug/m’). At an air concentration of 1 pg/ 
m4, the cancer potency slope is 
numerically equivalent to the unit risk. 
Thus, at a preselected risk level, the 
corresponding air concentration which 
would cause that risk may be calculated 
by dividing the desired risk level by the 
unit risk value. Although the resulting 
value represents an air concentration 
with units of pg/m*, this concentration 
is referred to as the Risk Specific Dose 
(RSD). : 

When exposed to more than one 
carcinogen, the Guidelines for 
Carcinogenic Risk Assessment (51 FR 
33992 (September 24, 1986)) recommend 
adding risks from the individual 
carcinogens to obtain the aggregate risk 
(i.e., cancer risks from exposure to more 
than one carcinogen are assumed to be 
additive). For today's rule, the Agency 
has proposed that an aggregate risk 
level for metals (i.e., arsenic, beryllium, 
cadmium, and hexavalent chromium) of 
10-5 is appropriate because it would 
limit the risk level for individual 
carcinogens to the order of 10~*. The 
Agency points out, however, that in 
selecting the appropriate risk level for a 
particular regulatory program, it 
considers such factors as the particular 
statutory mandate involved, nature of 
the pollutants, control alternatives, fate 
and transport of the pollutant in 
different media, and potential human 
exposure. See, e.g., 54 FR at 38049 (Sept. 
14, 1989). Particular factors bearing on 
the Agency’s choice here include the 
wide array and potentially large 
volumes of carcinogenic pollutants that 
can be emitted by these devices (unlike 
the situation in such rules as the 
benzene NESHAP when a single 
pollutant with well-understood effects 
was at issue), the need to guard against 
environmental harm as well as harm to 
human health, potential synergistic 
effects of the carcinogens emitted by 
these devices (which effects are not 
accounted for by the risk assessment), 
and legislative history indicating 
Congressional preference for parity of 
regulation between BIFs burning 
hazardous waste fuels and hazardous 
waste incinerators (S. Rep. No. 284, 98th 
Cong. 1st Sess. 38)). In addition, the 
increased recognition of the need to 
control net air emissions of toxic 
pollutants generally, manifest in Title III 
of the Clean Air Act Amendments of 
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1990, influences the Agency's choice of a 
conservative risk target in this rule. 
These same factors can also influence 
choice of a risk level where the Agency 
is making site-specific determinations. 

The following section discusses 
comments on health effects data on 
carcinogens. 

a. Unit Risk Factors/Risk Specific 
Doses. A few commenters argued for 
deletion of category C carcinogens from 
consideration in the risk assessment 
process, 

Given that the carcinogenic metals 
arsenic, beryllium, cadmium, and 
hexavalent chromium are classified as 
either A or B carcinogens, this 
discussion pertains only to the C 
nonmetal appendix VIII compounds for 
which the Agency established 10-* RSDs 
for purposes of implementing the low 
risk waste exemption, risk assessments 
for cement kilns with HC levels 
exceeding 20 ppmv, and health-based 
limits for Bevill excluded waste. 

As a conservative element in the risk 
assessment process, and especially for 
purposes of implementing an exemption 
from some of the emission controls, EPA 
does not believe that exposure to 
category C carcinogens should be 
ignored at this time for those chemicals 
with cancer potency slopes. The 
classification schemes categorize 
chemicals based upon weight of the 
evidence, not carcinogenic potency. 
Therefore, a highly potent carcinogen 
may be classified in the C category and 
present a threat to health. 

b. Quality of the Toxicological Data 
Base. Several commenters questioned 
the quality and extent of the toxicology 
data base and EPA's selection of 
specific studies used to calculate the 
cancer potency factors and unit risk 
values for a particular chemical. For 
example, one commenter noted that the 
molecular species of a metal compound 
emitted from an incinerator may be 
markedly different from the metallic 
complex actually tested for 
carcinogenicity and used to calculate 
that metal’s cancer potency factor. This 
would distort the risk assessment 
process. This same commenter argued 
that beryllium oxide, which would be 
formed preferentially at the extreme 
temperatures of a furnace, is relatively 
inert compared to the molecular 
complex of beryllium which forms the 
basis of the cancer potency factor. 
Another commenter contended that, in 
general, the less water soluble (and, 
therefore, less bioavailable) metallic 
oxides are emitted from incinerators 
whereas the metallic species tested for 
cancer were more water soluble and 
bioavailable (i.e., absorbable into the 
organism). 


EPA acknowledges the concern that 
the metal complex tested for 
carcinogenicity in animals reflects that 
to which humans are exposed. However, 
the particular metal complex being 
emitted may not have been tested in 
animals. In such cases, it is sometimes 
necessary to use that toxicological data 
which is available (on the same metal 
but complexed with a different ligand), 
limitations notwithstanding, until 
appropriate data on the complex of 
concern become available. EPA believes 
the use of the available data base will 
result in risk assessment methodology 
that is protective of human health and 
the environment. 

Moreover, EPA notes that soluble 
metallic salts may also be emitted under 
some conditions (e.g., metallic 
chlorides). For screening purposes, the 
conservative assumption that soluble 
{i.e., bioavailable) metallic complexes 
are emitted, is assumed to protect 
health. For the site-specific risk 
assessment option, historical or test 
burn data may be used to identify 
probable emitted metallic species. If 
permit officials conclude during the 
permit process that appropriate fate, 
transport, and toxicological data exist 
for the actual emitted complex to 
support risk assessment, this could then 
be used in the site-specific risk 
assessment option. 

c. High Dose to Low Dose 
Extrapolation. Several commenters 
questioned the scientific merit of 
extrapolating from high dose 
experimental data to low dose cancer 
risks using existing statistical models, 
asserting that the process is not 
biologically-based and is extremely 
conservative (i.e., overly health- 
protective): Two commenters asserted 
that the linearized multistage model 
should not be applied to non-genotoxic 
carcinogens because such “carcinogens” 
promote rather than initiate cancer, thus 
acting as a classical toxicant with a 
threshold. These commenters 
maintained that a chemical such as 
chloroform, which they claim is non- 
genotoxic (i.e., has not tested positive in 
mutation assays), would have a 
threshold below which there is no risk 
of cancer. Another commenter argued 
that biological evidence indicates a 
threshold for arsenic-induced cancer 
due to its known benefit as an essential 
trace element at low doses. This same 
commenter asserted that hexavalent 
chromium (Cr+6) is quickly converted 
in the body to the essential trace 
element Cr+3 and, therefore, should be 
treated as a “threshold carcinogen.” 

The Agency is following closely 
recent developments in scientific | 
consensus regarding the basic molecular 
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biology of cancer. EPA will revise its 
guidelines for carcinogen risk 
assessment, and other guidance 
documents, to reflect developing 
scientific theory on high to low dose 
extrapolation threshold effects, and 
other related issues. Until that time, EPA 
will continue to use its current 
approach, believing that a more 
conservative approach is warranted in 
the face of uncertainty. 

d. Chromium Oxidation State. Several 
commenters argued that the current 
proposal does not differentiate 
chromium in the +6 oxidation state 
from chromium +3. They contend that 
most chromium emitted from boilers, 
industrial furnaces, and incinerators 
exists in the +3 state. Consequently, the 
proposed approach, which assumes that 
all chromium is +6, may overstate risks 
drastically. The commenters 
recommended that EPA assume that 
only a fraction of the chromium emitted 
by incinerators exists in the +6 
oxidation state. 

EPA concludes that assuming that 
100% of the chromium is in the 
hexavalent oxidation state is a 
conservative assumption taken in the 
face of limited data. In a test *® of 
hazardous waste incinerator emissions 
under varying levels of total chlorine in 
the waste burned, a high percentage of 
the total chromium emitted was in the 
hexavalent state under certain 
conditions. Until more data is available, 
showing consistently lower proportions 
of Cr** under a variety of combustion 
conditions, EPA believes it is health- 
protective to assume that chromium 
from incinerator emissions exists in the 
hexavalent state. Facilities may elect to 
conduct emissions testing to determine 
the actual emission rate of Cr*® 

e. Additive Risks. One commenter 
criticized EPA’s selection of 10~* as the 
acceptable aggregate risk level (for 
carcinogenic metals) for deriving 
screening limits, and claimed the 
selection is arbitrary and inconsistent 
with other EPA policy. EPA policy, the 
commenter notes, has traditionally 
embraced a range of risks from 1077 to 
10-*, with the final EPA-selected risk 
level dependent upon site-specific 
conditions (i.e., characteristics and size 
of the exposed population). 

EPA's rationale for selecting 10~* risk 
for the MEI is described in the October 
26, 1989 supplemental notice (54 FR 
43754). In summary, EPA continues to 
believe that the aggregate cancer risk to 


46 U.S. EPA, “Pilot Scale Evaluation of the Fate of 
Trace Metals in a Rotary Kiln Incinerator with a 
Venturi Scrubber/Packed Column Scrubber, Vol. I, 
Technical Results”, April 1989. 
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the MEI of 10~* for metals is appropriate 
because: (1) It provides adequate 
protection of public health; (2) it 
considers weight of evidence of human 
carcinogenicity; (3) it limits the risk from 
individual Group A and B carcinogens to 
risk levels on the order of 10~& and (4) it 
is within the range of risk levels the 
Agency has used for hazardous waste 
regulatory programs. See also the 
discussion in section III.A.1 of part three 
above. 

2. Noncarcinogens. For toxic 
substances not known to display 
carcinogenic properties, there appears to 
be an identifiable exposure threshold 
below which adverse health effects 
usually do not occur. Noncarcinogenic 
effects are manifested when these 
pollutants are present in concentrations 
great enough to overcome the 
homeostatic, compensating, and 
adaptive mechanisms of the organism. 
Thus, protection against the adverse 
health effects of a toxicant is likely to be 
achieved by preventing total exposure 
levels that would result in a dose 
exceeding its threshold. Since other 
sources in addition to the controlled 
source may contribute to exposure, 
ambient concentrations associated with 
the controlled source should ideally take 
other potential sources into account. 
Therefore, the Agency has 
conservatively defined reference air 
concentrations (RACs) for 
noncarcinogenic compounds that are 
defined in terms of a fixed fraction of 
the estimated threshold concentration. 
The RACs for lead and hydrogen 
chloride, however, were established 
differently, as discussed below. The 
RACs established in today’s final rule 
are identical to those proposed. (See 
appendix H of the Supplement to 
Proposed Rule at 54 FR 43762 (October 
26, 1989)). (The Agency notes that it 
does not intend for RACs to be used as 
a means of setting air quality standards 
in other contexts. For instance, the RAC 
methodology does not imply a decision 
to supplant standards established under 
the Clean Air Act.) 

We note, however, that the RACs 
proposed in appendix H of the 
supplement to proposed rule (and 
promulgated today as appendix IV to 
the rule) included both Agency-verified 
and unverified values. Unverified values 
are subject to revision as the Agency's 
Reference Dose Workgroup continues to 
establish verified inhalation RfDs. 
(Occasionally, the Agency may also 
revise verified values based on new and 
significant information.) Since the 
supplemental notice, the Workgroup has 
established inhalation RfDs for eight 
compounds on proposed appendix H 


(and promulgated appendix IV to the 
rule). The basis for the newly-verified 
RfDs is set forth in the Health Effects 
Assessment Summary Tables. Fourth 
Quarter—FY90, U.S. EPA, OERR 9200 6- 
303 (90-4), September 1990.47 
Consequently, RACs based on those 
RfDs are different from the proposed 
and promulgated RACs. The RACs 
based on verified inhalation RfDs are 
shown in the table below. EPA will use 
the omnibus permit authority of 

§ 270.32(b)(2) to use these revised RACs 
where the facts warrant.*® 


Mercury (7439-97-6) ... 
Methoxychlor (72-43- 


RACs have been derived from oral 
reference doses (RfDs) for those 
noncarcinogenic compounds listed 
appendix VIII of 40 CFR part 261 (except 
for lead, HCl, and Cl) for which the 
Agency considers that it has adequate 
health effects data. An oral RfD is an 
estimate (with an uncertainty of perhaps 
an order of magnitude) of a daily oral 
dose (commonly expressed with units of 
mg/kg-day) for the human population 
(including sensitive subgroups) that is 
likely to be without an appreciable risk 
deleterious effects, even if exposure 
occurs daily for a lifetime. Since these 
oral RfDs are subject to change, EPA 
will undertake rulemakings as necessary 
if the derivative RACs change in a way 
that affects the regulatory standard (see 
also the discussion of this issue in the 
Boiler/Furnace supplemental notice 
published on October 26, 1989 at 54 FR 
43718). We note that, in the interim 
before any such rulemaking is complete, 


47 The document is available from the National 
Technical Information Service (NTIS), 5285 port 
Royal Road, Springfield, VA 22161, (703) 487-4600. 
The document number is PB90-921-104. 

*® EPA notes that permit writers choosing to 
invoke the omnibus permit authority of 
§ 270.32(b)(2) to add conditions to a RCRA permit 
must show that such conditions are necessary to 
ensure protection of human health and the 
environment and must provide support for the 
conditions to interested parties and accept and 
respond to comment. In addition, permit writers 
must justify in the administrative record supporting 
the permit any decisions based on omnibus 
authority. 
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and as discussed above, permit officials 
may use the omnibus permit authority *® 
of the statute to consider revised health 
effects data in establishing permit 
conditions. : 

The Agency’s rationale for using oral 
RfDs as a basis for RAC-derivation is 
described in 54 FR 43755 (October 26, 
1989). EPA believes the approach to 
derive RACs is reasonable because: (1) 
the RfDs are verified by an EPA 
workgroup whose decisions are subject 
to public review; (2) the verification 
process addresses long term (lifetime) 
exposure; (3) the RfDs are based on the 
best available information meeting 
spécific scientific criteria; (4) the most 
sensitive individuals are considered; 
and (5) the RfD determination takes into 
account the confidence in the quality of 
the information on which they are 
based. Nevertheless, the Agency's 
Inhalation Rf{D Workgroup is developing 
reference dose values (concentrations) 
for inhalation exposure for several 
chemicals, and some are currently 
available. As reference concentrations 
are established by the Workgroup, the 
Agency will consider the need to change 
the RACs established in today’s rule as 
discussed above. 

The final rule regulates HCl emissions 
based on an annual exposure (long- 
term) RAC of 7 »g/m*.5° The RAC is 
based on the threshold of priority effects 
resulting from exposure to HCl. 
Background levels were considered to 
be insignificant given that there are not 
many large sources of HC] and that this 
pollutant generally should not be 
transported over long distances in the 
lower atmosphere. 

The Agency also proposed a short- 
term (i.e., 3-minute exposure) RAC for 
HCl. The Agency agrees with 
commenters, however, that the proposed 
RAC was not technically supportable. 
See discussion in section V of part three 
of this preamble. Consequently, the final 
rule does not establish a short-term RAC 
for HCl. 

To consider the health effects from 
lead emissions, we adjusted the 
National Ambient Air Quality Standard 
(NAAQS) by a factor of one-tenth to 
account for background ambient levels 


+° EPA notes that permit writers choosing to 
invoke the omnibus permit authority of 
§ 270.32(b)(2) to add conditions to a RCRA permit 
must show that such conditions are necessary to 
ensure protection of human health and the 
environment and must provide support for the 
conditions to interested parties and accept and 
respond to comment. In addition, permit writers 
must justify in the administrative record supporting 
the permit any decisions based on omnibus. 
authority. 

50 U.S. EPA, Integrated Risk Information System 
(IRIS) Chemical Files. 
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and indirect exposure from the source in 
question. Thus, although the lead 
NAAQS is 1.5 »g/m, for purposes of 
this regulation, sources could contribute 
only up to 0.15ug/m°. Given, however, 
that the lead NAAQS is based on a 
quarterly average, the equivalent annual 
exposure is 0.09 pg/m*. 

Finally, section 109 of the Clean Air 
Act (CAA) requires EPA to establish 
ambient standards for pollutants 
determined to be injurious to public 
health, ailowing for an adequate margin 
of safety. Secondary NAAQS, also 
authorized by section 109, must be 
designed to protect public welfare in 
addition to public health, and, thus, are 
more stringent. As discussed above, the 
Reference Air Concentration (RAC) 
used in today’s rule for Lead is based on 
the Lead NAAQS. As the Agency 
develops additional NAAQS for toxic 
compounds that may be emitted from 
hazardous waste incinerators, we will 
consider whether the acceptable 
ambient levels (and, subsequently, the 
feed rate and emission rate Screening 
Limits) ulimately established under this 
rule should be revised. We note again 
that the reference air concentration 
values (and risk-specific dose values for 
carcinogens) presented here in no way 
preclude the Agency from establishing 
NAAQS as appropriate for these 
compounds under authority of the CAA. 

a. Derivation of Oral RfDs/RACs. 
Many commenters responded to the 
issue of derivation of oral RfDs/RACs, 
questioning the scientific basis for the 
oral RfDs and conversion of RfDs to 
RACs. Some commenters stated that use 
of oral RfDs do not factor in differences 
in routes of exposure (e.g., absorption, 
first-pass effects) when extrapolating 
from oral to inhalation routes of 
exposure. As discussed above, we 
acknowledge the limitations of 
developing RACs from oral RfDs but 
continue to believe the approach used is 
reasonable and the best available 
approach until the Agency’s Inhalation 
RfD Workgroup can provide inhalation 
values. 

Other commenters directed their 
comments exclusively to lead, indicating 
that the lead RAC was arbitrary. EPA 
has based the lead RAC on the National 
Ambient Air Quality Standard 
(NAAQS). This was done in part 
because no reference dose or cancer 
potency slope is currently available for 
this metal. The final rule uses 10%, 
rather than 25% as is used for other 
compounds, as an apportionment factor 
(as proposed) because the Agency is 
particularly concerned with: (1) The 
possible high contribution of lead 
exposure by indirect pathways, 


particularly in urban environments; and 
(2) the growing concern of low level lead 
exposure in children since the lead 
NAAQS was established. (The Agency 
currently plans to propose to readjust 
the lead NAAQS in 1991.) 

b. Apportionment. Some commenters 
questioned EPA's proposal apportioning 
75% of the RfD to other non-specified 
sources, thus causing the RAC to 
correspond to 25% of the RfD. The 
commenters indicated that the figure of 
75% from other sources was arbitrary 
and could vary from one chemical to 
another. They suggested that unless 
other sources of exposure were 
identified, the RAC should reflect 100% 
of the RfD. 

EPA has chosen a fraction (25%) of the 
RfD to serve as the basis for the RACs 
because indirect pathways, known to 
contribute to risks, are not quantified in 
these regulations. Even apart from 
exposures contributed by sources 
separate from the boiler, industrial 
furnace, or incinerator, indirect 
pathways from emissions from these 
devices themselves may contribute 75% 
or more to risk. Such indirect (i.e., non- 
inhalation) pathways include deposition 
of emitted chemicals on: (1) Gardens 
and crops directly consumed by 
humans; (2) meadows used for grazing 
by beef cattle and other edible livestock; 
and (3) meadows and fodder used by 
dairy cattle (and subsequent milk 
consumption by humans). 

Such real exposures, which are not 
quantified in these rules, are accounted 
for by the allowance for 75% 
contribution from other sources. 
Moreover, it is questionable whether 
any single facility should be allowed to 
consume 100% of an individual's 
exposure allowance, above which any 
further exposure might cause adverse 
health effects. 


B. Air Dispersion Modeling 


The Agency used air dispersion 
modeling to develop the Screening 
Limits and dispersion modeling is 
available as the exposure assessment 
component of the site-specific risk 
assessment option. A more extensive 
discussion of air dispersion modeling is 
included in the 1989 supplemental notice 
(see 54 FR 43752-54). This discussion 
focuses on derivation of Screening 
Limits wherein the dispersion models 
are used to “back-calculate” emission 
rates from acceptable ground level 
concentrations. The section is also 
applicable to dispersion modeling used 
for the risk assessment option (where 
ground level concentrations are 
predicted from estimated emissions 
rates). The reader is referred to this 
discussion for further information about 


7167 


air dispersion modeling. It should be 
noted that for the purposes of the risk 
assessment option, more site-specific 
information may be used in place of 
some of the conservative default 
assumptions used to derive the 
Screening Limits, generally resulting in 
lower predicted ambient air 
concentrations. 


1. Option for Site-Specific Modeling 


In responding to this provision in the 
proposal, many commenters argued for 
procedures which would allow greater 
flexibility in the air dispersion modeling 
process. Many commenters seemed to 
confuse the issues of dispersion 
modeling used for the Screening Limits, 
and modeling for the site-specific risk 
assessment. EPA concedes that many 
assumptions used to develop the 
Screening Limits are, by design, 
conservative to ensure that the Limits 
are protective in most cases. These 
assumptions do not apply, however, 
when an owner or operator conducts 
site-specific dispersion modeling under 
the Tier III standards. For site-specific 
dispersion modeling, procedures 
specified in EPA’s Guideline on Air 
Quality Models must be used. 


2. Terrain-Adjusted Effective Stack 
Height 


Two commenters stated that in 
adjusting the stack height to account for 
local terrain and differentiating for 
terrain in the screeing limits, EPA is 
“double counting” the influence of 
terrain unnecessarily. One commenter 
added that such terrain adjustment of 
stack height is not supported by the: 
current EPA Guideline on Air Quality 
Models (Revised) and should be 
eliminated. 

EPA acknowledged this “double 
counting” of terrain in the supplement to 
the proposed rule (54 FR 43759), stating 
that this additional conservatism is 
necessary to account for the wide range 
of terrain complexities encountered at 
real facilities. EPA continues to believe 
that this double counting is necessary. 
Without this conservatism, additional 
criteria would have to be added to the 
existing list (see § 266.106(b)(7)) for 
determining when the screening limits 
may not be conservative and, thus, may 
not be used. Commenters did not 
propose (and provide support for) 
additional criteria for determining when 
the use of less conservative screening 
limits would be appropriate. Further, 
EPA believes that additional criteria 
would complicate and delay the 
implementation of the rule by placing 
additional burden on regulatory 
officials. Moreover, if a facility cannot 
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meet the screening limits, then site- 
specific dispersion modeling may be 
used to demonstrate compliance with 
the Tier Ill standards. Detailed, 
comprehensive dispersion modeling 
generally costs less than $5,000 and, 
thus, should not pose a substantial 
burden. In fact many BIFs have already 
conducted such modeling to comply 
with applicable standards under the 
Clean Air Act. Finally, the final rule 
minimizes the burden of dispersion 
modeling by allowing the use of 
screening models. 


3. Conservatism in Screening Limits 
Five commenters stated that EPA’s 


approach to setting the screening limits 
is overly conservative and illustrated 
this by calculating the difference in 
estimated ground level concentrations 
using site-specific information as 
opposed to the default assumptions 
recommended for the Screening Limits. 
It should be noted that the Agency 
would expect that the use of site- 
specific information would lead to 
higher emission limits than under the 
screening limits. However, the Agency 
developed feed rate and emission rate 
screening limits with the intent of 
minimizing the need of site-specific 
dispersion modeling and thus reducing 
the burden of demonstrating compliance 
with the emissions standards. To ensure 
that the limits are protective in most 
cases, however, the Agency derived the 
limits using conservative assumptions. 
The Agency believes that, although the 


assumptions are reasonable, they would | 


likely limit emissions by a factor of 2 to 
20 times lower than would be allowed 


by site-specific dispersion modeling (54 
FR 43758}. 


4. GEP Stack Height. 


Two commenters stated that EPA 
should not impose a GEP stack height 
limitation for existing stacks. The 
commenters went on to state that EPA 
should allow modeling of emissions at 
actual stack height for existing stacks 
or, at a minimum, adopt a grandfather 
provision to exclude GEP from applying 
to stacks constructed prior to December 
31, 1970. One commenter also indicated 
that EPA should recognize that the stack 
height used for conducting a site-specific 
dispersion modeling analysis may 
exceed CEP formula height, as allowed 
under section 123 of the Clean Air Act. 

The Agency maintains that in 
complying with the metals and HCI/Clz 
controls credit will not be allowed for 
stack heights greater than GEP. GEP 
stack heights are determined in a 
Manner consistent with the Guideline 
for Determination of Good Engineering 
Practice Stack Height (Technical 


Support Document for the Stack Height 
Regulations), Revised (EPA 450/480- 
023R). 

EPA's position here is consistent with 
the prohibition on using physical stack 
height in excess of GEP in the 
development of emission limitations 
under EPA's Air Program at 40 CFR 
51.118 and 40 CFR 51.164. Stack heights 
higher than GEP cannot be used for 
compliance purposes because such 
stacks merely provide added dispersion 
and dilution of ambient levels. EPA 
prefers that pollutants be removed from 
the stack gas to avoid build-up of 
persistent pollutants (e.g., metals) in the 
environment and subsequent indirect 
exposure through, for example, the food 
chain. In addition, better dispersion of 
emissions of carcinogenic compounds 
can merely expose larger populations to 
{albeit lower} concentrations of 
pollutants and may not decrease the 
aggregate population risk {i.e., cancer 
incidents/year in the affected 
population]. 


5. Plume Rise Table 


One commenter recommended that 
EPA extend Table F-2 (plume rise) and 
Tables E-1 through E-10 (feed rate and 
emissions screening limits) of the 
October 26, 1989 supplemental notice to 
account for the high flow rates typical of 
many cement plant stacks. Another 
commenter stated that the effective 
stack height of most utility boilers 
exceeds the maximum stack height 
contained in Tables E-1 through E-10. 
One commenter indicated that the 
plume rise values presented in Table F- 


2 are not conservative for conditions of 
neutral atmospheric stability at average 


to high wind speeds or for stable 
atmospheric conditions at all typical 
wind speeds. This commenter added 
that the screening limits based on Table 
F-Z plume rise may not be conservative 
for regions having complex terrain. 

For the final rule, the plume rise 
values presented in Table F~2 of the 
supplement to the proposed rule were 
revised and the table was expanded to 
include higher stack exit flow rates 
indicative of cement kiln stacks (exit 
flow rates were increased up to a level 
of 200 m*/s). See appendix VI to the 
final rule. The plume rise table values 
were originally developed based on 
plume rise equations presented in the 
1979 User's Guide to the Industrial 
Source Complex (ISC} model. The plume 
rise formulation in the ISC model has 
since been changed to correspond to the 
way other EPA models determine plume 
rise. Consequently, the entire table was 
revised, based on conservative 


application of the updated neutral and 


stable buoyant plume rise equations.>! 
The revised values of plume rise 
represent the lowest value of 
conservative stable buoyant and neutral 
buoyant plume rise for each flow rate/ 
temperature level. 

The range of terrain-adjusted effective 
stack heights, shown in Tables E-1 
through E-10 of the supplemental notice, 
was not increased beyond the height of 
120 meters. This height was determined 
to be the maximum terrain-adjusted 
effective stack height based on the stack 
parameter and site location data used in 
the development of the dispersion 
coefficients (as described. in appendix F 
of the proposed, supplemental rule). 
Facilities with terrain-adjusted effective 
stack heights that exceed 120 meters 
have the option of conducting site- 
specific dispersion modeling to 
demonstrate compliance. 


6. Compliance by Manipulating Effective 
Stack Height 


One commenter claimed that facilities 
may elect to circumvent compliance by 
manipulating their effective stack 
heights. This commenter added that 
additional exposures could result from 
the increased dispersion from taller 
stacks. The Agency acknowledges that 
an owner or operator could increase 
physical stack height up to the GEP 
maximum to achieve better dispersion 
and hence a higher allowable emission 
rate. The Agency maintains, however, 
that it is more protective of human 
health and the environment {see _ 
discussion in section HI.B.4 above) and 
it may be more cost-effective to upgrade 
emission control equipment to. state-of- 
the-art control, rather than to increase 
stack height, particularly given that the 
Agency plans to consider in the future 
whether additional controls are needed 
to better control metals emissions. See 


discussion in section | of Part Three of 
this preamble. 


7. Effect of HC} Emissions on Acid Rain 


One commenter disagreed with the 


use of Screening Limits for HCl which 
are based solely upon effective stack 


height, terrain and land use. This 


commenter maintained that this 


approach ignores the effects of HCl in 


atmospheric reactions and acid rain. 
Addressing potential effects of HCl in 


atmospheric reactions and acid rain is 
beyond the scope of this rule. The - 


screening limits were developed to 


51 Memorandum from Sue Templeman, Radian 
Corp., to Dwight Hlustick, EPA, entitled “Derivation 
of Plume Rise Values for BIFs”, dated November 30, 
1990, 
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protect human health in the vicinity of 
facilities burning hazardous waste. 


8. Building Wake Effects 


One commenter stated that emissions 
limits based on effective stack height, 
terrain, and land use would not be 
conservative in cases where stacks are 
subject to building wake effects. This 
commenter added that only ' 
consideration of building wake effects 
will lead to conservative concentrations 
for stacks influenced by nearby 
structures and recommended that site- 
specific dispersion modeling be required 
in all cases where the “Guideline for Air 
Quality Models (Revised)” indicates the 
necessity for consideration of building 
wake effects. 

The development of the conservative 
dispersion coefficients incorporated an 
eleventh hypothetical source in order to 
represent facilities whose release 
heights do not meet good engineering ~ 
practice and whose plumes would thus 
be subject to building wake effects (54 
FR 43752). In addition, the Agency 
acknowledges that the dispersion 
coefficients used to establish the Tier I 
and II Screening Limits may not be 
conservative in extremely poor 
dispersion conditions or when the 
ambient-air receptor is located close to 
the source and has therefore defined 
five situations for which the permit 
writer should require site-specific 
dispersion modeling (54 FR 43754). 
Furthermore, the Agency is reserving the 
right to require that a site-specific 
dispersion modeling analysis be 
conducted, irrespective of whether the 
facility meets the specific Screening 
Limits. Thus, the permit writer has the 
option of overruling use of Tier I or Il, if 
a probability exists that application of 
this methodology would not be 
protective of the health-based 
standards. The Tier II approach of 
conducting site-specific dispersion 
modeling requires incorporation of 
building wake effects, as necessary, in 
the modeling analysis. The Tier I and II 
Screening Limit methodology was not 
further modified to account for these 
factors, as it already embodies repeated 


use of conservative assumptions. 


C. Consideration of Indirect Exposure 
and Environmental Impacts 


1. Indirect Exposure 


During the proposal stages of these 
regulations, a few commenters 
recommended incorporating indirect 
exposure pathways into the risk 
assessment process. Indirect exposure is 
defined, in these regulations, as any 
exposure pathway other than direct 


inhalation of emissions from a boiler or 


industrial furnace. One commenter 
maintained that emissions such as 
metals, chlorinated dioxins, and furans 
would be environmentally persistent 
and able to enter the food chain after 
deposition on the ground (including 
crops, pasture land, surface waters). 
Consequently, the commenter argued 
that indirect exposures should be 
factored into the risk assessment. 

EPA recognizes that the contribution 
of indirect pathways may be significant. 
However, the Agency believes that other 
conservative procedures, such as 
apportioning 75% of exposures to either 
indirect pathways or other emission 
sources (that can contribute to 
background levels) in the calculation of 
RACs, will help offset the contribution 
of indirect pathways. Another 
significant source of conservatism, 
offsetting the contribution of indirect 
pathways, is represented by the inherent 
uncertainty, and consequent 
conservatism, in the models used to 
estimate unit risk values. Use of the MEI 
in the Screening Limits procedure 
comprises yet another conservative 
element in the risk assessment process 
which would offset direct estimation of 
indirect pathway exposure. Therefore, 
the Agency has not modified the risk 
assessment process to address indirect 


pathways. 


2. Non-human Health Related 
Environmental Impacts 


One commenter noted that for many 
pollutants, environmental standards for 
certain flora and fauna may be more 
stringent than for humans. Therefore, 
the effect on non-human receptors 
should not be ignored in the regulations 
and the environmental risks should be 
evaluated. 

EPA is concerned about the potential 
effects of BIF emissions on non-human 
receptors. While some environmental 


standards are available for the 


protection of environmental receptors 
(notably EPA water quality criteria for 


aquatic organisms), methods for 
quantifying exposure and defining 
acceptable levels for non-human 
receptors are still largely in the 
developmental stages. Thus, until these 
critica] procedures are better 
established, the Agency is not requiring 
such an evaluation at this time. 
However, as noted earlier, some of the 
conservatism in the human health risk 


assessment is designed to compensate 
for the absence of direct environmental 


standards. 
D. Acceptable Risk Level for 
Corcinogens 

Today’s rule limits the incremental 
lifetime cancer risk to the hypothetical 
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maximum exposed individual (MEI) to 
10°. This risk level is within the range 
of levels historically used by EPA in its 
hazardous waste and emergency 
response programs—10-* to 10-*, 

Under the rule, we are limiting the 
aggregate risk to the MEI from 
carcinogenic metals to 10-5, and the 
aggregate risk from carcinogenic organic 
compounds (dioxins and furans and 
other PICs under provisions of the 
alternative HC limit} to 10~*, This will 
limit in most cases the risk from 
individual carcinogenic compounds to 
levels on the order of 10~* but below 
10-5. The rule does not require that the 
risk from carcinogenic organic 
compounds be added to the risk from 
carcinogenic metals. This is because the 
Agency does not believe it is 
appropriate to sum the risk from metals 
(i.e., arsenic, beryllium, cadmium, and 
chromium) that are known or probable 
human carcinogens (Group A or B 
carcinogens under the weight-of- 
evidence approach) with the risk from 
organic compounds, many of which are 
possible human carcinogens (Group C 
carcinogens). 

In selecting a 10-5 aggregate risk 
threshold level for this rule, we 
considered risk thresholds in the range 
of 10-* to 10-*, the range the Agency 
generally uses for various aspects of its 
hazardous waste programs. 

We considered limiting the aggregate 
risk of the MEI to 10~* but determined 
that this risk threshold would be 
unnecessarily conservative for the 
purpose of this rule. In reaching this 
determination, we considered that, at an 
aggregate risk level of 10-6 the risk level 
for individual metals would be on the 
order of 1077, which we believe is overly 
conservative for this rule. 

Alternatively, we considered limiting 
the aggregate risk to the MEI to 10-* An 
aggregate risk threshold of 10” * would 
result in limiting the risk level for 
individual carcinogens on the order of 
10-5. We did not select a 107‘ aggregate 
risk threshold for this proposed rule for 
a number of reasons. In selecting the 
appropriate risk level for a particular 
regulatory program, the Agency 
considers such factors as the particular 
statutory mandate involved, nature of 
the pollutants, control alternatives, fate 
and transport of the pollutant in 
different media, and potential human 
exposure. The Agency believes that a 
10-5 risk level is appropriate for this rule 
because: (1) The rule limits emissions 
considering only direct exposure via 
inhalation of dispersed emissions. Other 
routes of exposure (e.g., soil ingestion, 
uptake through the food chain) are not 
accounted for by this methodology, 


BEST COPY AVAILABLE 
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which means the risk is somewhat 
higher; (2) the carcinogenic metals that 
the rule controls are Group A or B (i.e., 
known or probable) human carcinogens; 
(3) we are concerned about the potential 
risks posed by the unknown pollutants 
these devices can emit—i.e., products of 
incomplete combustion (PICs);°* and (4} 
the 10~* risk level does not result in a 
rule that poses a substantial burden on 
the regulated community given that it is 
neither a major rule as defined by 
Executive Order 12291 nor will it 
significantly impact small! entities. 

When the proposed regulations were 
published and comments were solicited 
from affected parties, several 
commenters responded to the issue of 
acceptable risk levels for exposure to 
carcinogens. These commenters 
questioned the basis of 10-* as 
representing an acceptable risk level. 
They maintained that the discussion in 
the rule, serving as the rationale or 
justification for selecting this level of 
risk, was inadequate. Others asserted 
that the selected acceptable level of 
cancer risk was not consistent with 
other regulations (specifically, 10--* 
cancer risk to the MEI was used to set a 
national emission standard (NESHAP} 
for benzene, and 107° for individuals 
living “some distance from the source”). 

The Agency continues to believe that 
the aggregate cancer risk to the MEI of 
amas is appropriate here because: (1) It 

rovides adequate protection of public 

health: {2} it limits the risk from 
individual Group A and B carcinogens to 
risk levels om the order of 10~* and (3) it 
is within the range of risk levels the 
Agency has used for hazardous waste 
regulatory programs. See also discussion 
in section IE.A above. 


E. Use of MEI/Consideration of 
Aggregate Risk 


The Agency considered the use of 
aggregate population risk or cancer 
incidence {i.e., cancer incidents per 
year) in developing the national 
emission limits and in site-specific risk 
assessments. This approach could, in 
some situations, be more conservative 
than considering only MEI risk because, 
even if the “acceptable” MEI risk level 
were not exceeded, large population 
centers may be exposed to emissions 
such that the increased cancer incidence 
could be significant. However, it would 
be difficult to develop acceptable 
aggregate cancer incidence rates. 
Nevertheless, it is likely that many 
facilities that perform a site-specific MEI 
exposure and risk analysis would also 


52 This rule is, thus, unlike the Benzene NESHAP 


where EPA targeted one known pollutant will 
known effects. 


generate an aggregate population 
exposure and risk analysis that could be 
considered by the Agency. 

Several commenters addressed the 
issue of using the maximum exposed 
individual (MEI) as a basis for risk 
estimation and recommended using 
population (aggregate) risks as a more 
realistic alternative. They maintained 
that health risks are overstated if based 
only on exposure of the Maximum 
Exposed Individual (MEI). Aggregate 
population-based exposures, which are 
usually much lower would more 
realistically represent site-specific 
health risks. Many commenters noted 
that using the MEI exposure implicitly 
assumes that population risks are 
similar. 

EPA believes that evaluation of the 
MEI only (and not aggregate population 
risk) is usually a conservative feature of 
the risk assessment. For screening 
purposes, a simplified approach is 
necessary. While site-specific 
demographic data is usually readily 
available from 1980 census data, its 
incorporation into a screen would 
complicate the screening process 
unnecessarily. Calculation of screening 
limits. based on the risks to the MEI 
requires much less site-specific 
information, facilitating application of 
the screen to a broad range of sites. If 
the facility does not meet the screening 
limits, the option of site-specific risk 
assessment is still available. While MEI 
exposures are estimated routinely in a 
site-specific risk assessment, aggregate 
population risks may also be estimated, 
if desired. 

Several commenters also contended 
that even the risk estimates for the MEI 
may be overly health-protective since 
the MEI is assumed to reside at this high 
exposure location 24 hours per day, 365 
days per year, for a 70-year lifetime. A 
more fair evaluation of MEI risk would 
account for the attenuating effects of 
time spent indoors and off-site, and 
include estimates of average residence 
times and facility lifetimes. Moreover, 
some exposure assessments assume the 
MEI is located at the point of maximum 
ground level concentration predicted by 
the dispersion model, when in fact, no 
one may live at this site. 

EPA acknowledges that use of the 
hypothetical MEI is a conservative 
feature of the rule but maintains that it 
is reasonable to balance against the 
potentially nonconservative features of 
the rule discussed below. 


F. Risk Assessment Assumptions 

As indicated in the above discussion, 
we have used a number of assumptions 
in the risk assessment, some 
conservative and others 
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nonconservative, to simplify the 
analysis or to address issues where 


definitive data do not exist. 

Conservative assumptions include the 
following: 

e Individuals reside at the point of 
maximum annual average ground level 
concentrations. Furthermore, risk 
estimates for carcinogens assume that 
the maximum exposed individual 
resides at the point of maximum annual 
average concentration for a 70-year 
lifetime. 

¢ Indoor air contains the same levels 
of pollutants contributed by the source 
as outdoor air. 

e For noncarcinogenic health 
determinations, background exposure 
already amounts to 75% of the RfD. This 
includes other routes of exposure, 
including ingestion and dermal. Thus, 
the BIF is only allowed to contribute 25% 
of the RfD via direct inhalation. The 
only exception is for lead, where a BIF is 
only allowed to contribute 10% of the 
NAAQS. This is because ambient lead 
levels in urban areas already represent 
a substantial portion fe.g., one-third or 
more) or the lead NAAQS. In addition, 
the Agency is particularly concerned 
about health risks from lead in light of 
health effects data available since the 
lead NAAQS was established. EPA is 
currently reviewing the lead NAAQS to 
determine if it should be lowered. 

¢ Risks are considered for pollutants 
that are known, probable, and possible 
human carcinogens. 

¢ Individual health risk numbers have 
large uncertainty factors implicit in their 
derivation to take into effect the most 
sensitive portion of the population. 

Nonconservative assumptions include 
the following: 

¢ For carcinogenic compounds, 
indirect routes of exposure are not 
considered, such as uptake of arsenic, 
beryllium, cadmium, and chromium 
through the food chain. 

¢ Although emissions are complex 
mixtures, interactive effects of threshold 
or carcinogenic compounds have not 
been considered in this regulation 
because data on such relationships are 
inadequate. 

¢ Environmental effects (i.e., effects 
on plants and animals) have not been 


_ considered because of a lack of 


adequate information. Adverse effects 
on plants and animals may occur at 
levels lower than those that cause 
adverse human health effects. [The 
Agency is also developing procedures 
and requesting Science Advisory Board 
review to consider environmental 
effects resulting from emissions from all 
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categories of waste combustion 
facilities.) 

Many commenters responded broadly 
on the impact of assumptions and 
uncertainty in risk assessment. While 
generally supporting the concept of risk 
assessment, some asserted that EPA’s 
proposed assumptions were too 
conservative regarding estimated 
emission levels, dispersion modeling, 
and health impact estimation. Further, 
they maintained that assumptions were 
not well enough justified and the 
conservative bias used for each of the 
multiple assumptions required in a risk 
assessment tends to accumulate, 
resulting in gross over-estimation of 
health impacts. Some of the specific 
assumptions that commenters 
considered too conservative are 
discussed in the following paragraphs. 

Two commenters asserted that 
emission control technology should not 
be assumed absent when estimating 
emission levels. One commenter 
recommended that sensitivity analysis 
be incorporated into the risk assessment 
process. This commenter also 
recommended incorporation into the risk 
assessment of population mobility (i.e., 
time spent away from the site), facility 
lifetimes less than 70 years, and an 
attenuation factor for time spent 
indoors, rather than assume 24 hr/day, 
70-year exposure. 

Many of the respondents argued that 
economic impacts resulting from overly- 
conservative risk assessments are 
substantial. To avoid some of the 
default assumptions is also burdensome 
in the commenters’ judgment, requiring 
trial burns, emissions measurements, 
slag and product assays, and detailed 
air quality dispersion modeling. 

Although many of the assumptions 
discussed by the commenters are 
conservative in nature, it is difficult to 
determine how less conservative 
assumptions could be used in light of the 
considerable associated uncertainty. 
Much of the conservatism referred to 
originates from assumptions used to 
derive screening levels. When screening 
levels are derived, either: (1) No site- 
specific information is available (nor 
may be assumed if the procedure is 
intended to screen a variety of sites); or 
(2) incorporation of site-specific 
information in the derivation of 
screening levels would so complicate 
the process as to render it prohibitively 
time-consuming and defeat its utility as 
a screen. Thus, in light of the uncertainty 
{i.e., no site specific-information), 
conservative assumptions are used to 
derive the screening limits that EPA 
believes to be protective of human 
health and the environment. 


If the facility fails to meet the 
screening criteria, the option of site- 
specific risk assessment is still 
available. For site-specific risk 
assessment, more realistic and less 
conservative assumptions may be 
incorporated, reflecting actual site or 
facility conditions. 


V. Controls for Emissions of Toxic 
Metals 


The Agency has identified 12 toxic 
metals in appendix VIII of 40 CFR part 
261 that may pose a hazard to human 
health and the environment: antimony, 
arsenic, barium, beryllium, cadmium, 
hexavalent chromium, lead, mercury, 
nickel, selenium, silver, and thallium. 
Five of these metals (or their 
compounds) are known or suspected 
carcinogens: arsenic, beryllium, 
cadmium, hexavalent chromium, and 
nickel. 

Many of these toxic metals are 
contained in hazardous waste that is 
burned in boilers and industrial 
furnaces. Many hazardous waste fuels 
contain metals at levels orders of 
magnitude higher than levels found in 
No. 6 fuel oil. Metal-bearing wastes 
typically used as fuel in boilers and 
industrial furnaces include spent 
halogenated and nonhalogenated 
degreasing solvents used for metals 
cleaning, paint manufacturing wastes, 
and other organic liquid wastes with 
high heating values. Currently, metals 
emissions from the burning of these 
wastes are not controlled under RCRA 
for boilers and the types of industrial 
furnaces that burn hazardous wastes. 
Emissions of carcinogenic metals can 
potentially result in increased lifetime 
cancer risks of greater than 1x 10~* and 
emissions of noncarcinogenic metals 
such as lead can result in ambient levels 
that result in adverse health effects. 

Today’s final rule promulgates the 
controls as discussed in the October 
1989 supplement to the proposed rule 
(see 54 FR 43728-29).5% See § 266.106. 
The rules establish metals emission 
limits for 10 toxic metals) 5* listed in 


58 Given time constraints in developing the final 
rule for promulgation, response to major comments 
could not be provided in the preamble. Responses to 
comments are provided in the Comment Response 
Document for the BIF Regulation. 

54 As ed, the rule does not limit emissions 
of nickel and selenium (see 54 FR 43729). Limits 
cannot be established for selenium because the 
Agency has inadequate health data to establish a 
reference air concentration. Nickel is not controlled 
because the two nickel compounds suspected at this 
time of being potential human carcinogens, nickel 
carbony! and subsulfide, are not likely to be emitted 
from combustion devices, given their highly 
oxidizing conditions. In the 1989 supplemental 
notice to the proposed rule, EPA requested 
comments on whether the reduced carcinogenic 
forms of nickel were likely to be emitted from 


7171 


appendix VIII of 40 CFR part 261 based 
on projected inhalation health risks to a 
hypothetical maximum exposed 
individual (MEI). The standards for the 
carcinogenic metals (arsenic, beryllium, 
cadmium, and chromium) limit the 
increased lifetime cancer risk to the MEI 
to a maximum of 1 in 100,000. The risk 
from the four carcinogens must be 
summed to ensure that the combined 
risk is no greater than 1 in 100,000. The 
standards for the noncarcinogenic 
metals (antimony, barium, mercury, 
silver, and thallium) are based on 
Reference Doses (RfDs) below which 
adverse health effects have not been 
observed. The standard for lead is 
based on the National Ambient Air 
Quality Standard (NAAQS) for lead. 
The owner and operator must analyze 
the hazardous waste to be burned and 
comply with the standard for each of the 
10 metals that could reasonably be 
expected to be in the waste. The metals 
excluded from analysis must be 
indentified and the basis for their 
exclusion explained to ensure that there 
is adequate justification for not 
analyzing for a particular metal. 


The standards are implemented 
through a three-tiered approach. 
Compliance with any tier is acceptable. 
The tiers are structured to allow higher 
emission rates {and feed rates) as the 
owner or operator elects to conduct 
more site-specific testing and analyses 
(e.g., emissions testing, dispersion 
modeling). Thus, the feed rate limits 
under each of the tiers are derived 
based on different levels of site-specific 
information related to facility design 
and surrounding terrain. Under tier I 
(see § 266.106(b)), the Agency has 
provided conservative waste feed rate 
limits in reference tables as a function of 
effective stack height and terrain and 
land use in the vicinity of the stack. The 
owner or operator demonstrates 
compliance by waste analysis, not 
emissions testing or dispersion 
modeling. Consequently, the Tier I feed 
rate limits are based on an assumed 
reasonable, worst-case dispersion 
scenario, and an assumption that all 
metals fed to the device are emitted (i.e. 
no partitioning to bottom ash or product, 
and no removal by an air pollution 
control device (APCD)). 

Under Tier Il (see § 266.106(c)), the 
owner or operator conducts emissions 
testing (but not dispersion modeling) to 
get credit for partitioning to bottom ash 


hazardous waste burning devices, especially those 
furnaces that may not use highly oxidized 
conditions. However, the Agency did not receive 
any comments on this issue pertinent to boilers and 
industrial furnaces. 
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or product, and APCD removal. 
efficiency. Thus, the Agency has 
developed conservative emission rate 
limits in reference tables, again as a 
function of effective stack height and 
terrain and land use in the vicinity of the 
stack. The Agency also assumed 
reasonable, worst-case dispersion under 
Tier II. 

Under Tier III (see § 266.106(d)), the 
owner or operator elects to conduct 
emissions testing and site-specific 
dispersion modeling to demonstrate that 
the actual (measured) emissions do not 
exceed acceptable levels considering 
actual (predicted) dispersion. 

The metals controls apply both to 
facilities applying for a part B operating 
permit and to facilities operating during 
interim status. See section VII of part 
Three of this preamble for discussion of 
how the standards apply during interim 
status. 


A. Background Information 


The following sections summarize 
EPA’s regulation of metals emissions 
from boilers and industrial furnaces 
under other statutes, the 1987 proposed 
rule and comments received on that 
proposal, and the basis for the 1989 
revision to the proposed rule and 
comments received on that revised 
approach. 


1. Metal Standards Under Other Statutes 


As discussed below, EPA has 
promulgated standards applicable to 
boilers and industrial furnaces under 
other statutes for some but not all of the 
10 toxic metals controlled by today’s 
rule. Under the Clean Air Act (CAA), 
EPA established National Emissions 
Standards for Hazardous Air Pollutants 
(NESHAPS) for arsenic, beryllium, and 
mercury for certain categories of sources 
(40 CFR part 61). These emission 
standards were developed considering 
the quantities and types of metals 
emissions from various source 
categories, current control practices, and 
the economic impacts of reducing 
emissions. In addition, EPA has 
established National Ambient Air 
Quality Standards 55 (NAAQS) for lead 
and particulate matter. These ambient 
standards are implemented by states 
under the State Implementation Plan 
(SIP) program to control major sources 
of lead and particulate emissions. The 
Agency does not believe that lead 
emissions standards have been 


5® We note that the reference air concentration 
values for noncarcinogens and risk-specific dose 
values for carcinogens established by today’s rule 
are not intended to, and in no way, preclude the 
Agency from establishing NAAQS as appropriate 
= ig compounds under authority of the Clean 
ir Act. 


established under the SIPs for any 
boilers and for many industrial furnaces 
that burn hazardous waste fuels (e.g., 
cement and light-weight aggregate kilns) 
because they are not major lead emitters 
as defined under the NAAQS. Therefore, 
EPA believes that today’s metals 
controls are not redundant to existing 
Agency standards, and, thus, are 
necessary to ensure adequate protection 
of human health and the environment. 

Particulate emission standards, 
however, established under the SIPs in 
conformance with the particulate. 
NAAQS, or by EPA as New Source 
Performance Standards (NSPS), do 
apply to some boilers and industrial 
furnaces that burn hazardous waste. 
The particulate standards generally limit 
metals emissions to the extent that 
state-of-the-art particulate control 
technologies will allow. High efficiency 
electrostatic precipitators (ESPs) or 
fabric filters are usually required to 
meet these standards. However, these 
particulate emission standards may not 
adequately control metals emissions 
from the burning of hazardous wastes in 
many boilers and industrial furnaces for 
service reasons: (1) The particulate 
standards do not apply to gas and oil- 
fired boilers (which represent a large 
number of hazardous waste fuel 
burners); (2) smaller coal-fired boilers 
are not subject to NSPS standards and 
may not be required under the SIPs to be 
equipped with ESPs or fabric filters; (3) 
large volumes of hazardous waste fuels 
are burned by light-weight aggregate 
kilns that are equipped with low- 
pressure wet scrubbers that may not be 
highly efficient at collecting particulates 
in the less than 1 micron range, the size 
range that contains the bulk of the 
particulate metals; and (4) the risks 
posed by metals emissions from these 
boilers and industrial furnaces that are 
equipped with ESPs, fabric filters, and 
wet scrubbers can increase 
substantially when hazardous waste 
fuel is burned since the levels of some 
metals, particularly chromium and lead, 
can be much higher in hazardous waste 
than in coal. 


- 2. 1987 Proposed Rule 


The 1987 proposed rule would have 
established a four-tiered standard to 
control emissions of arsenic, cadmium, 
hexavalent chromium, and lead. Each 
tier represented a standard protective 
on its own, and demonstration of 
compliance with any Tier would have 
been sufficient. Tiers I through III 
established hazardous waste metals 
concentrations, feed rates, and emission 
screening limits, respectively, as a 
function of device type and thermal 
capacity. Tier IV would have provided 
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for site-specific dispersion modeling to 
demonstrate that, when the screening 
limits were exceeded, emissions would 
nevertheless not pose an unacceptable 
health risk. Data available to the 
Agency indicated that only four of the 12 
toxic metals listed in appendix VIII of 
part 261 were likely to be present in 
hazardous waste burned in boilers and 
industrial furnaces at levels posing a 
significant health risk. The permit writer 
would have determined on a case-by- 
case basis if any of the other toxic 
metals were present at levels posing a 
significant risk. 

Public comments submitted on the - 
1987 proposal stated that EPA's 
database on the metals composition of 
hazardous waste was both limited and 
out of date in light of the Agency's data 
collection efforts at that time and the 
HSWA statutory requirement to pretreat 
waste that heretofore had been land 
disposed. As a result of HSWA, more 
hazardous waste is being burned, and 
pretreamtent operations are often likely 
to involve combustion. The hazardous 
waste burned currently and in the future 
in boilers and industrial furnaces may 
include toxic metals other than the four 
targeted for regulation in the 1987 
proposal. Therefore, the Agency 
requested comment in the October 1989 
supplemental notice on expanding the 
list of regulated metals to include all 10 
appendix VIII metals. (Nickel and 
selenium were not included as discussed 
above.) In addition, if standards for al! 
of the toxic metals were included in the 
rule, the burden on permit writers would 
actually be reduced because explicit — 
standards would be provided for all 
metals of potential concern. Without 
explicit standards, permit writers would 
have to rely on the omnibus permit — 
authority of the statute to add permit 
conditions as necessary to protect 
human health and the environment. 
Using the omnibus permit authority can 
involve a lengthy and cumbersome 
interaction between permit officials and 
the applicant. 


3. 1989 Supplement to Proposed Rule 


Based on public comments submitted 
on the 1987 proposed rule and on 
additional evaluation of the risk 
assessment approach used for the 
proposal, the Agency discussed *-: the 
1989 supplemental notice whether to (1) 
expand the list of metals for which 
emissions standards would be 
established in the rule to include all the 
toxic metals listed in appendix VIII of 
part 261 (except nickel and selenium, for 
the reasons discussed above); (2) 
establish the screening limits as a 
function of effective stack height, 
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terrain, and land use rather than as a 
function of device type and capacity; 
and (3) rather than provide the screening 
limits in the rule itself as proposed in 
1987, provide them in a guidance 
document that would be entitled “Risk 

_ Assessment Guideline (RAG) for 
Permitting Hazardous Waste Thermal 
Treatment Devices”. 

a. Expanded List of Metals. In the 
1989 supplemental notice, EPA proposed 
to expand the list of metals for which 
emissions standards would be 
established in the rule to include 
antimony, arsenic, barium, beryllium, 
cadmium, hexavalent chromium, lead, 
mercury silver, and thallium. Thus, of 
the 12 toxic metals listed in appendix 
Vill, only selenium and nickel would not 
be controlled for reasons discussed 
above. Today's final rule establishes 
standards for all 10 metals. We note that 
the controls apply only to metals that 
are present in the hazardous waste feed 
at detectable levels using procedures 
specified in SW-846. See § 266.106(a). 

b. Revised Basis for Screening Limits. 
In the 1989 supplemental notice, EPA 
also proposed to revise the bases for the 
feed rate and emission rate screening 
limits to correlate them with stack 
height and terrain and land use in the 
vicinity of the facility because these 
parameters more directly relate 
emission controls to key parameters that 
affect the dispersion of emissions, and 
ultimately, ambient levels (i.e., more so 
than the proposed approach of 
correlating the screening limits to device 
type and heat input capacity). When 
developing the Tier I through Tier III 
screening limits proposed in 1987, the 
Agency made a simplified assumption 
that effective stack height correlated 
with thermal capacity (e.g., if the 
thermal capacity of one device was 10 
percent greater than the thermal 
capacity of another, the effective stack 
height was also 10 percent greater). The 
Agency acknowledges that this 
assumption may not always hold. Stack 
height is often more a function of the 
height of nearby buildings and 
surrounding terrain than a function of 
the heat input capacity of the device. 
Thus, the final rule correlates the Tier I 
and Tier II screening limits to stack 
height, terrain, and land use. 

c. Establishing the Screening Limits in 
the Rule. As originally proposed in 1987, 
the final rule incorporates the Tier I feed 
rate screening limits and the Tier II 
emissions rate screening limits in the 
rule itself rather than in a separate 
guidance document. Our concern (and 
many commenters concurred) is that a 
guidance document would not carry the 
weight of a regulation—permit writers 


would be free to accept or reject the 
guidance {i.e., in this case, the screening 
limits and the reference air 
concentration (RACs) and risk-specific 
dose (RSD) values used to develop the 
limits). In addition, permit writers would 
be obligated to justify use and 
appropriateness of the guidance on a 
case-by-case basis. This would place a 
substantial burden on the permit writer 
and result in inconsistent, and perhaps, 
inappropriate permit conditions. Finally, 
implementing the emission standards 
during interim status as required by the 
final rule would be virtually impossible 
without incorporating the screening 
limits and RACs and RSDs in the rule. 

We note that revisions to the RACs 
and RSD values will undoubtedly need 
to be made over time as the Agency 
obtains additional health effects 
information on the regulated pollutants, 
and corresponding revisions.to the 
screening limits will be made by formal 
rulemaking {i.e., proposed revisions, 
opportunity for public comment, and 
promulgation of final revisions). In the 
interim, however, permit writers may 
apply stricter limits than contained in 
the rule (if the facts justify it) pursuant 
to the omnibus permit authority 5° in 
section 3005(c)(3). 

In the 1989 proposal, as a possible 
alternative to monitoring waste feed 
rates and compositions, EPA requested 
comment on using the results of 
analyses of emission control residues to 
monitor compliance with the metals 
emission standards. Several 
commenters supported this approach. 
The final rule allows for this or other 
alternative approaches to implement the 
metals controls. See section IV.C.4 of 
Part Three of the preamble. 


B. How the Standards Work 
1. Tier III Standards 


Tier III standards are discussed first 
because the Agency believes that the 
majority of facilities will elect to comply 
with these standards rather than the 
Tier I or Tier II screening limits to obtain 
more flexible permit limits. The Tier III 
standards (see § 266.106(d)) require: (1) 
Emissions testing to determine actual 
emissions taking into account 
partitioning of metals to combustion gas 
versus ash or product; and removal of 


56 EPA notes that permit writers choosing to 
invoke the omnibus permit authority of 
§ 270.32(b){2) to add conditions to a RCRA permit 
must show that such conditions are necessary to 
ensure protection of human health and the 
environment and must provide support for the 
conditions to interested parties and accept and 
respond to comment. In addition, permit writers 
must justify in the administrative record supporting 
the permit any decisions based on omnibus 
authority. 
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metals from flue gas by the air pollution 
control system (APCS); and (2) site- 
specific dispersion modeling to take into 
account actual, predicted dispersion 
conditions at the facility. 

To comply with the Tier III standards, 
predicted ambient concentrations of the 
carcinogenic metals, arsenic, beryllium, 
cadmium, and hexavalent chromium at 
the hypothetical maximum exposed 
individual (MEI) may not result in an 
increased cancer risk of more than 1 in 
100,000. The risk from each metal must 
be summed to ensure that the summed 
risk does not exceed 1 in 100,000. As 
proposed, the final rule establishes a 
risk-specific dose (RSD) for each metal 
at the 10° (i.e., 1 in 100,000) risk level. If 
a person is exposed to the 10~® RSD (an 
ambient air concentration) over a 
lifetime, the probability of increased 
cancer incidence is not expected to 
exceed 1 in 100,000. To ensure that the 
summed risk from the four carcinogens 
is no greater than 1 in 100,000, the ratios 
of the predicted ambient concentration 
to the 10-5 RSD must be summed for all 
metals to demonstrate that the sum does 
not exceed 1.0.57 

For the noncarcinogenic metals, 
antimony, barium, mercury, silver, and 
thallium, predicted MEI ambient air 
concentrations may not exceed the 
reference air concentrations (RACs), as 
proposed. The RAC for lead is based on 
10% of the National Ambient Air Quality 
Standard (NAAQS) for lead, as 
proposed. One commenter stated that 
the lead RAC may be appropriate for 
facilities in urban areas but that it is not 
appropriate for rural areas with low 
background lead levels. This commenter 
suggested a waiver of the lead RAC 
where a facility can show that measured 
ambient air lead levels do not exceed 
the NAAQS. Although this approach is 
reasonable, the final rule does not 
include a waiver provision for the lead 
RAC based on site-specific ambient air 
monitoring ®* because: (1) the lead 


57 To implement the metals controls, metals feed 
rates are limited to levels during the compliance test 
or trial burn. Thus, if the owner/operator would like 
to have the flexibility to burn wastes with varying 
(higher) levels of carcinogenic metals, he/she may 
choose to develop two or more operating modes 
with varying feed rates of carcinogenic metals. If so, 
a compliance test or trial burn would be required for 
each mode of operation to demonstrate that the 
summed risk from the carcinogenic metals does not 
exceed 1 in 100,000. Under this approach, the 
operator is required to identify the mode of 
operation at any time, and to comply with the metal 
feed rate limits for that mode of operation. 

58 We note, however, that EPA’s Guideline on Air 
Quality Models allows the use of ambient air 
monitoring to develop site-specific dispersion 
models. 
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NAAQS may not be protective given 
that the Agency has been developing for 
some time a proposal to lower the 
NAAQS (perhaps by as much as 50%) 
based on health effects data obtained 
since the NAAQS was established 
initially (the Agency plans to propose a 
lower lead NAAQS in the fall of 1991); 
(2) the time and cost of conducting 
ambient monitoring in conformance with 
procedures established by EPA's Office 
of Air Quality Planning and Standards 
(OAQPS} would make this approach 
impracticable; (3) a waiver provision 
would add extra complexity to the rule; 
and (4) such a waiver would make 
eventual further regulation under 
amended section 112 of the Clean Air 
Act more likely. 

a. Emissions Testing. Stack emissions 
testing for metals must be conducted in 
conformance with “Methodology for the 
Determination of Metals Emissions in 
Exhaust Gases from Hazardous Waste 
Incineration and Similar Combustion 
Processes” (Multiple Metals Train) 
provided in section 3.1 of Methods 
Manual for Compliance with the BIF 
Regulations (incorporated in today’s rule 
as appendix IX of part 266). 

b. Dispersion Modeling. Dispersion 
modeling must be conducted in 
conformance with EPA’s “Hazardous 
Waste Combustion Air Quality 
Screening Procedure” provided in 
Methods Manual for Compliance with 
the BIF Regulations or EPA's Guideline 
on Air Quality Models (Revised) which 
are incorporated in today’s rule as 
Appendices IX and X, respectively, of 
Part 266, or “EPA SCREEN Screening 
Procedure” as described in Screening 
Procedures for Estimating Air Quality 
Impact of Stationary Sources. The latter 
document is incorporated by reference 
in today’s final rule at § 260.11. The 
Guideline on Air Quality Models is the 
Agency’s primary guide for dispersion 
modeling. The “Hazardous Waste 
Combustion Air Quality Screening 
Procedure” is included in EPA's 
Guidance on Metals and Hydrogen 
Chloride Controls for Hazardous Waste 
Incinerators. Draft Final Report, August 
1989. The derivation of this procedure, 
which was developed specifically for 
hazardous waste combustion facilities, 
is also included in that document. The 
data base used in the derivation is the 
same as that used for deriving the Tier I 
and Tier II screening limits as 
summarized in the October 26, 1989 
supplement to the proposed BIF rule (54 
FR 43752). Finally, the EPA SCREEN 
screening procedure has been in general 
use since 1988 when it was developed 
by EPA's Office of Air Quality Planning 
and Standards. It has been used by 


Regional Offices, States, and sources for 
air dispersion modeling required by EPA 
air regulations. 

If a user determines that there is an 
inconsistency between either of the 
screening procedures discussed above 
and EPA's Guideline on Air Quality 
Models, the Guideline shall have 
primacy. 

c. GEP Stack Height. As proposed, 
stack heights used to demonstrate 
conformance with the final rule may not 
exceed Good Engineering Practice (GEP) 
as defined in 40 CFR part 51.100{ii). 

d. MEI. As proposed, the hypothetical 
MEI concentration is the maximum 
annual average ground level 
concentration at an off-site location. On- 
site MEI locations need not be used to 
demonstrate conformance with the 
standards, unless a person resides on- 
site. 

e. Bubble Approach for Multiple 
Stacks. Given that the standards for 
metals (and HCl and Cl) are health risk- 
based, the final rules are implemented 
using a limited “bubble” approach as 
proposed. Under the limited bubble 
approach, emissions from all hazardous 
waste combustion stacks at’a facility 
subject to metals and chlorine feed rate 
limits must be considered in 
demonstrating conformance with the 
acceptable ambient levels. This includes 
all boilers and industrial furnaces 
regulated under today’s rule, and also 
those RCRA-regulated incinerators and 
thermal treatment units where feed rate 
or emission limits have been established 
for metals, chlorine, HCl, or Cl, by EPA. 
(The Agency considered expanding the 
bubble to consider other stack emissions 
such as from nonhazardous waste 
incinerators or process stacks, but 
believes that effective implementation 
would be difficult given the different 
types and levels of regulatory control 
and procedures applicable to a variety 
of stack emission sources.) 

To implement the bubble approach, 
dispersion modeling must consider 
emissions from all regulated stacks (see 
discussion above) to predict the 
maximum annual average off-site 
ground level (i.e., MEI) concentration of 
each metal. The MEI location will 
generally vary for each metal. 


2. Tier II Standards 


See § 266.106(c). The final rule 
incorporates the Tier II emission rate 
screening limits (see appendix I of the 
final rule) as presented in the 1989 
supplemental notice as a function of 
terrain-adjusted effective stack height, 
and noncomplex versus complex terrain 
and urban versus rural land use in the 
vicinity of the facility. The limits were 
back-calculated from the RACs and 1075 
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RSDs established by today’s rule using 
reasonable, worst-case dispersion 
scenarios. Conformance with the Tier II 
emission rate screening limits is 
demonstrated by emissions testing (i.e., 
the facility's actual emissions are 
compared to the maximum allowable 
screening limits). 

The methodologies for determining 
terrain-adjusted effective stack height 
and terrain type are established in 
§§ 266.106(b) (3) and (4), and the 
methodology for determining land use in 
the vicinity of the stack are provided in 
“Simplified Land Use Classification 
Procedures for Compliance with Tier I 
and Tier II Limits in Methods Manual for 
Compliance with the BIF Regulations 
(incorporated in today’s rule as 
appendix IX of part 266). 

a. Special Requirements for 
Carcinogens. We note that the Tier II 
emission rate screening limits for the 
carcinogen metals arsenic, beryllium, 
cadmium, hexavalent chromium, are 
back-calculated from the 10™5 RSD for 
each metal. Thus, if the actual emission 
rate of one of those metals was at the 
Tier II screening limit, the resulting risk 
to the MEI is estimate‘ to be 1 in 
100,000. Given that the rule requires that 
the summed risk for all carcinogenic . 
metals cannot exceed 1 in 100,000, the 
ratios of the actual emission rate to the 
Tier II allowable emission rate for all of 
the carcinogenic metals must be. 
summed and the sum cannot exceed 1.0. 

b. Bubble Approach for Multiple 
Stacks. Although we believe that most 
facilities will use Tier III dispersion 
modeling to demonstrate conformance 
with the metals (and HCl and Cl.) 
controls when they have multiple stacks 
to obtain credit for actual dispersion 
conditions, Tier II (or Tier I) may be 
used. To use the Tier I feed rate limits or 
Tier II emissions rate limits for multiple 
stacks, the owner/operator must 
conservatively assume that all 
hazardous waste is fed to the source 
with the worst-case stack (i.e., 
considering dispersion). The worst-case 
stack must be determined from the 
following equation 5® as applied to each 
stack: 


K=HVT 
where: 
K=a parameter accounting for relative 
influence of stack height and plume rise; 
H=physical stack height (meters); 
V=stack gas flow rate (M*/second); and 
T=exhaust temperature (Kelvin). 


5° This equation was proposed at 54 FR 43762 
(Oct. 26,1989). It is derived from a similar equation 
on pp. 2-3 of Screening Procedures for Estimating 
Air Quality Impact of Stationary Sources, EPA-450/ 
4-88-010, August 1988. 
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The stack with the lowest value of K must 
be used as the worst-case stack. 


c. Facilities Ineligible To Use the Tier 
II (and Tier I) Screening Limits. The 
screening limits were back-calculated 
from the RACs and 10-* RSDs 
established by today's rule using 
dispersion modeling scenarios that the 
Agency considers reasonable, worst- 
case dispersion scenarios. However, 
dispersion characteristics at a particular 
facility may, in fact, provide worse 
dispersion of emissions than used to 
calculate the screening limits. 
Consequently, the final rule, as 
discussed in the 1989 supplemental 
notice, establishes criteria for facilities 
that are ineligible to use the screening 
limits. See § 266.106(b)(7). 


3. Tier I Standards 


See § 266.106(b). The final rule 
incorporates the Tier I feed rate 
screening limits (see appendix I to the 
rule) as presented in the 1989 
supplemental notice as a function of 
terrain adjusted effective stack height, 
and noncomplex versus complex terrain 
and urban versus rural land use in the 
vicinity of the facility. Conformance 
with the Tier I feed rate screening limits 
is demonstrated by sampling and 
analysis of all feed streams (hazardous 
waste, other fuels, and raw materials). 

By complying with the conservative 
Tier I feed rate screening limits, 
applicants burning hazardous waste 
with very low concentrations of metals 
would not have to conduct emissions 
testing. The feed rate limits are back- 
calculated from the emission screening 
limits, assuming that all metals present 
in feedstreams are emitted to the 
atmosphere. Thus, no metals are 
assumed to partition to the bottom ash 
or product, and no allowance is made 
for removal of metals from the stack gas 
by an air pollution control system. 
Consequently, the Tier I feed rate 
screening limits are equivalent to the 
Tier II emission rate screening limits 
and are provided in the same table in 
appendix I to the rule. (At proposal, the 
feed rate and emission rate screening 
limits were provided in separate tables 
because the Agency presented the limits 
in different units—lb/hr (pound per 
hour) for feed rate limits, and g/s (grams 
per second) for emission rate limits. To 
avoid confusion and for simplicity, 
however, the final rule combines the 
Tier I and II screening limits and 
presents the limits in g/hr (grams per 
hour)). 

The Tier II discussions above on 
special requirements for carcinogens 
also applies to the Tier I feed rate limits. 
Thus, to demonstrate conformance with 


the feed rate limits for the carcinogenic 
metals, the sum of the ratios of the 
actual feed rate to the Tier I allowable 
feed rate for all of the carcinogenic 
metals must be summed, and the sum 
cannot exceed 1.0. 

In addition, the Tier II discussions 
above on the bubble approach for 
multiple stacks and criteria for facilities 
that are ineligible to use the screening 
limit apply to the Tier I feed rate 


. screening limits as well. 


Finally, we note that the Tier I feed 
rate limits may be adjusted upward to 
reflect site-specific dispersion modeling. 
This is a hybrid of Tiers I and III. See 
§ 266.106(e). Under this approach, site- 
specific dispersion modeling may be 
conducted using the procedures 
discussed above to back-calculate 
allowable emission rates for each metal. 
These allowable emission rates then 
become the adjusted feed rate limits. 
Given that emissions testing is not 
conducted under this modified Tier I 
approach, no credit is given for 
partitioning of metals to bottom ash or 
product, or removal by the air pollution 
control system. 


C. Implementation 


As discussed above, EPA developed a 
three-tiered standard to ensure that 
metals emissions do not pose an 
unacceptable risk to human health and 
the environment. Tier I consists of 
conservative feed rate screening limits, 
Tier II establishes conservative emission 
rate screening limits, and Tier III allows 
the use of site-specific air dispersion 
modeling to demonstrate compliance. 
The decision of which tier to use 
depends on the physical characteristics 
of the facility and surrounding terrain, 
on the anticipated waste compositions 
and feed rates, and on the level of 
resources available for conducting the 
analysis. It is acceptable to use different 
tiers to comply with the standards for 
different metals. 


1. Tier I Implementation 


The Tier I feed rate limits are 
implemented by sampling and analysis 
as necessary and flow rate monitoring 
of each feedstream {i.e., hazardous 
waste, other fuels, and raw materials) to 
ensure that the total feed rate of each 
metal does not exceed the Tier I limit on 
either an hourly rolling average or 
instantaneous basis (i.e., at any time), 
except as provided for the carcinogenic 
metals and lead as discussed below. 

a. Special Procedures for 
Carcinogenic Metals. Given that, for the 
carcinogenic metals, the sum of the 
ratios of the actual feed rates to the Tier 
I allowable feed rates cannot exceed 1.0, 
there are no fixed feed rate limits for 
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individual carcinogenic metals. Rather, 
the operator must ensure that on an 
hourly rolling average or instantaneous 
basis (or as allowed below for . 
carcinogenic metals and lead) that the 
mixture of carcinogenic metals fed into 
the BIF does not exceed allowable 
levels. To demonstrate conformance 
with this standard, the operator must: (1) 
Know the concentration of metals in 
each feedstream and the flow rate of 
each feedstream; (2) calculate on an 
hourly rolling average or instantaneous 
basis (or as allowed below for 
carcinogenic metals and lead) the sum 
of the ratios of the actual feed rate to 
the allowable feed rate; and (3) ensure 
that the’sum of the ratios for all 
carcinogenic metals (on an hourly 
rolling average or instantaneous basis or 
as allowed below) does not exceed 1.0. 

b. Averaging Periods. As discussed in 
the 1989 supplemental notice, the final 
tule provides an alternative averaging 
period to the hourly rolling average or 
instantaneous basis for the carcinogenic 
metals arsenic, beryllium, cadmium, and 
chromium, and for lead. For these 
metals, an averaging period not to 
exceed 24 hours (i.e., 24-hour rolling 
average) may be used provided that the 
feed rate at any time (i.e., 
instantaneously) does not exceed 10 
times the feed rate on an hourly rolling 
average basis. The Agency believes that 
an averaging period greater than an 
hourly rolling average is reasonable 
given that the metals controls are based 
on lifetime exposures. However, the 
Agency is concerned that averaging 
periods greater than 24 hours may be 
difficult to enforce. A ten-fold higher 
emission rate should not pose adverse 
health effects from short-term exposures 
for the carcinogenic metals because the 
24-hour rolling average would not 
exceed the level that could pose a 10™° 
health risk over a lifetime of exposure 
and the threshold {i.e., noncancer) 
health effect would not be likely at 
exposures only ten times higher than the 
10-5 RSD. A ten-fold higher 
instantaneous ambient level for lead 
should not pose adverse health effects 
given that the acceptable ambient level 
for long-term exposure to lead {i.e., the 
lead RAC) is based on only 10% of the 
National Ambient Air Quality Standard. 

We do not believe that a similar 
approach for the other noncarcinogenic 
metals would be appropriate given the 
uncertainty in the level of protection 
provided by the long-term acceptable 
ambient (e.g., the RACs are based on 
oral RfDs converted 1 to 1 to inhalation 
values). 
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2. Tier If nplementation. 


Conformance with the Tier IT emission 
rate screening limits is based on 
emissions testing (see section [V.B.1.a} 
using the Multiple Metals Train 
prescribed in Methods Manual for 
Compliance with the BIF Regulations 
(incorporated in today’s rule as 
appendix EX of part 266). The Tier Hf 
emission limits are implemented by 
permit limits om the following 
parameters based on operations during 
the trial burn: 

¢ Maximum feed rate of each metal in 
total feedstreams (e.g., hazardous waste, 
raw material, other fuel), except as 
discussed below; 

¢ Maximum feed rate of each metal in 
total hazardous waste feedstreams; 

e¢ Maximum feed rate of each metal in. 
all pumpable hazardous waste 
feedstreams; 

¢ Maximum feed rate of total 
hazardous waste and pumpable 
hazardous waste; 

¢ Maximum feed rate of chlorine in 
total feedstreams; 

* Maximum production rate in 
appropriate units (e.g,, total heat input, 
pounds of steam produced, raw material 
feed rate); 

¢ Maximum temperature at the inlet 
to the air pollution control system 
(APCS); 

¢ Maximum combustion chamber 
temperature; and 

e Key parameters to ensure proper 
operation of the APCS. 

The approach that must be used to 
measure these parameters and the 
approach to establish limits on each 
parameter based on trial burn data is 
specified in § 266.102(e)(6). 

In addition, the permit must specify 
sampling and analysis procedures for all 
feedstreams and all flow rates of all 
feedstreams must be continuously 
monitored. and recorded. 

The final rule establishes limits on 
these parameters because they can 
affect metals emissions. The feed rate of 
metals in both total hazardous waste — 
feeds and pumpable hazardous. waste 
feeds is limited because the physical 
form of the waste (e.g.,. solid vs liquid} 
can affect the partitioning of the metal 
between. bottom ash (for a boiler) or 
product (for a furnace} and combustion 
gas entering the PM central system. 
Metals partition to the combustion gas 
more readily when fired in a liquid or 
pumpable form. 

The rule limits the metal feed rate 
from total feedstreams to account for 
metals in raw materials and 
nonhazardous fuels. When added to the 
emissions fronr hazardous waste, 
noncarcinogenic metals from these 


sources cam cause the MET 
concentration to exceed the threshold’ 
level for health effects and carcinogenic 
metals from these sources can cause the 
MEI concentration to exceed the 
incremental lifetime cancer risk limit for 
the rule of ¥ in. 100,000. Thus, these 
controls ensure that burning hazardous 
—_ does not result in unacceptable 
risks.. 

The rule limits: the chlorine feed rate 
because chlorine can increase the 
volatility of metals, thus increasing the 
rate of partitioning to the combustion 
gas and, in some cases, resulting in 
smaller metal particulates in flue gas 
that cam be more difficult to control with: 
a PM collection system. 

The rule limits the maximum capacity 
of the device to ensure that, during the 
compliance test (under interim status) or 
the trial burn (under a part B permit 
application} the device is feeding raw 
materials: and nonhazardous fuels at a 
rate that will not be exceeded after the 
compliance test or trial burn. Thus, the 
gas flow rate and particulate loading are 
maximized during the compliance test or 
trial burn, which tests the ability of the 
PM collection system to control metals. 

The rule limits the maximum 
temperature at the inlet to the PM 
collection system because temperature 
affects the volatility of a metalI—some 
metal species may be partially for 
totally in the case of mercury) in the 
vapor form at high temperatures at the 
inlet to the PM collection system which 
wilf reduce the amount of the metal 
collected. Limiting the inlet temperature 
to that occurring during the compliance 
test or trial burn will ensure that the 
temperature cannot be increased later 
which could result in an increase in 
metals emissions. 

Finally, the rule limits key operating 
parameters of the PM air pollution 
control system: to ensure that it 
continues to operate as efficiently as it 
did during the compliance test or trial 
burn. 

3. Tier III Implementation 

Conformance with Tier IH is 
demonstrated by emissions testing and 
site-specific dispersion modeling 
showing that ambient levels of metals 
do not exceed allowable levels. Permit 
limits are established for the same 
parameters as required for Tier Ef. 


4. Special Requirements: for Furnaces 
that Recycle Collected Particulate. 
Matter 


Metal emissions are not feasibly 
monitored on a continuous basis. Thus, 
some other means of demonstrating 
compliance is necessary. For most types. 
of BIFs, compliance is demonstrated by 
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monitoring feed. rates of metals from all 
feedstreams. EPA requested comment 
on whether approaches other than 
monitoring feed rates of metals may be 
more appropriate to implement the. 
metals controls. See 54 FR 43760 (Oct. 
26, 1989). Amumber of commenters — 
argued that the material balance 
approach for implementing the. metals 
controls. was impractical and. 
nonconservative for cement kilns. The 
material. balance approach for metals 
limits the feed rate of each metal in 
three types of feeds: (1) Pumpable 
hazardous waste; (2) total hazardous 
waste; and: (3} total feedstreams. 
Although limiting the feed rate of each 
metal in. the total hazardous waste feed 
and the pumpable hazardous waste feed. 
was workable, commenters argued that 
limiting the feed rate of metals in total 
feedstreams was impractical for cement 
kilns because of the variety of raw 
materials they feed. Raw materials to a 
cement kiln are a blend of several 
components including calcium sources 
such as limestone, sea shells, marl, or 
chalk, silica sources such as clay, shale, 
slate, or sand, and iron sources such as 
iron ore or mill grindings. The 
proportions of the components of the 
blend are changed frequently according 
to the type of cement desired and the 
composition. of the sources. This can 
make it very difficult to accurately 
determine the metals feed: rate in the 
blended'raw materials. 

Of evem more concern to the Agency,. 
however, is the fact that the material 
balanee approach is not likely to be 
conservative (i.e., protective) for 
furnaces, like cement kilns, that recycle 
collected PM back into the furnace. 
Because the dust is: recycled, an 
increase: im the feed rate of a metal in 
one of the feedstreams—such as spiking 
during a compliance test (under interim 
status) ora trial burm funder a part B 
permit application)—leads to a gradual 
increase in. the concentration (and feed 
rate) of the metal in the recharged kiln 
dust which leads: to a gradual increase 
in the metal emissions. Several recharge 
cycles may be necessary for the kiln to 
reach steady state condition. Thus, until 
the system reaches. equilibrium, metals 
feed rates do not correlate with metals 
emissions. 

EPA considered a number of 
alternatives to. address the problem that 
the recycled dust creates a system that 
is out of equilibrium when a metal is — 
spiked. We considered handling the 
recycled dust as another feedstream. 
Under this the feed rate of 
metals im the recycled dust would be 
considered. along with those from other 
feedstreams. (Or alternatively, the feed 
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rate of metals in the recycled aust would 
be considered as a fourth level of metals 
feed rate controls—that is, the feed rate 
of metals in pumpable hazardous waste, 
total hazardous waste, recycled dust, 
and total feedstreams would be limited.) 
We did not adopt this approach 
because: (1) The recycled dust is an 
internal recycled stream so that limits 
on the recycled dust coupled with limits 
on other feedstreams would probably 
correlate with metals emissions in the 
kiln off-gas, but not necessarily with 
stack emissions; and (2) during an 
emissions test when metals are spiked, 
the system will not be in equilibrium 
and we do not know enough about metal 
behavior in the system to determine 
whether the metals feed rate in the dust 
would be higher or lower after reaching 
equilibrium {i.,e., we did not know 
whether this approach would be 
conservative). 

To address this concern that the 
material balance approach to 
implementing metals controls is not 
likely to be conservative (i.e., protective) 
for furnaces that recylce dust, today’s 
rule requires owners and operators of 
such devices to comply with one of three 
alternatives: (1) Daily monitoring of 
collected PM to ensure that metals 
levels do not exceed limits that relate - 
concentration of the metal in the 
collected PM to emitted PM; (2) daily 
stack sampling for metals; or (3) 
conditioning of the furnace system prior 
to compliance testing to ensure that 
metals emissions are at equilibrium with 
metals feed rates. We discuss each of 
these procedures below. 

We note first, however, that today’s 
rule gives owners and operators the 
option of selecting one of these methods 
only during interim status. The Director 
will determine under the part B permit 
application proceeding which of these 
methods (or whether another method) 
may be more appropriate on a case-by- 
case basis considering the facts. See 
§ 266.106(f). In addition, we note that 
experience with these methods during 
interim status may indicate the need to 
refine them for use under a RCRA 
operating permit. Finally, we note that 
this provision of the permit standards is 

not limited to furnaces that recycle 
collected PM. (However, the methods 
discussed below may be used during 
interim status only by furnaces that 
recycle collected PM.) The permit 
standards provide this flexibility 
because, although we believe that these 
methods (as they may be refined with 
experience) or other methods that 
adequately address the concerns 
described below must be required for 
systems that recycle collected PM, the 


first two methods (i.e., monitoring 
collected PM or daily stack sampling) 
may be preferable for other types of 
devices as well. This is because these 
first two alternative methods address 
not only the special problem caused by 
recycled PM but also the problem of the 
difficulty (and imprecision) associated 
with limiting metals emission rates by 
the material balance approach given the 
variability of waste and raw material 
matrices and variability of the 
concentrations of metals in feedstreams, 
a problem that also exists for these 
furnaces and will exist for other devices 
as well,6° 

a. Monitoring Metals in Collected PM. 
This approach will control metals 
emission rates by establishing limits on 
all of the parameters discussed above 
for implementing the Tier II and Tier III 
controls, except for limits on the feed 
rate of each metal in total feedstreams. 
In lieu of that parameter, the final rule 
limits the concentration of each metal in 
collected PM. See “Alternative 
Methodology for Implementing Metals 
Controls” in Method Manual for 
Compliance with the BIF Regulations 
(incorporated in today’s rule as 
appendix IX of part 266). The 
concentration limit is calculated by 
determining the maximum allowable 
concentration of each metal in the 
emitted PM and by empirically relating 
the concentration of the metal in the 
emitted PM to the concentration of the 
metal in collected PM {i.e., the 
enrichment factor). The maximum 
allowable concentration of each metal 
in the emitted PM is determined by 
dividing the allowable emission rate for 
the metal in pounds per hour by the 
applicable PM standard ®! in pounds per 
hour. The enrichment factor (i.e., 
concentration of a metal in emitted PM 
divided by the concentration in 
collected PM) is determined initially by 
a series of 10 emissions tests over a two- 
week period. Quarterly testing is 
required thereafter to determine if the 
enrichment factor changes substantially. 
If so, the series of 10 emissions tests 
must be conducted again to establish the 
revised enrichment factor. 

EPA acknowledges certain potential 
limitations to this approach: (1) The 
Agency has limited data to support the 
main assumption of this approach—that 
the enrichment factor will remain 
constant over the range of normal 


®° We also note that these methods may be 
preferable to the material balance approach in some 
situations for implementing the metals controls for 
hazardous waste incinerators. 

61 The applicable PM standard is 0.08 gr/dscf or 
any more stringent standard that may apply under 
the NSPS or SIP. 
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operating conditions that occur between 
the initial series of 10 tests to establish 
the enrichment factor and the quarterly 
confirmation tests; and (2) that a 
problem with emissions is detected after 
the fact. However, we have built into the 
approach conservative features that 
should address concern about whether 
the enrichment factor may change over 
time. First, the approach assumes that 
the facility is always operating at its 
maximum allowable PM emission limit. 
Although allowable metal 
concentrations in collected PM would be 
higher when the facility operates at 
lower PM emission levels, the limits do 
not change. Thus, for example, for every 
10% the facility operates under its PM 
standard, the limit on metals 
concentrations in collected PM are 
conservative (lower than necessary) by 
10%. Second, the enrichment factor is 
statistically determined based on test 
data as the lower of: (1) Twice the 
enrichment factor at the 95% confidence 
level; or (2) the enrichment factor at the 
99% confidence level. Where there is 
significant scatter in the data, twice the 
enrichment factor at the 95% confidence 
level is likely to govern. Thus, when the 
enrichment factor varies significantly 
during the 10 tests, not only is the 
enrichment factor based on the 95% 
confidence level, but an additional 
margin of safety is provided by doubling 
the factor at the 95% confidence level for 
purposes of determining the metal limit 
in collected PM.®? 

As for detection after the fact, 
sampling of collected dust is required 
every eight hours to form a daily 
composite sample. The operator is 
allowed up to 48 hours to analyze the 
daily composite ®* given that the 
analytical procedures can take 24 to 48 
hours even for on-site laboratories. In 
addition, if the sample fails the 
concentration limit for a metal, the 
operator may analyze two duplicate 
samples that he may have elected to 
obtain to determine if the failed sample 
is an outlier. Analyses of these back-up 
samples will also take up to 48 hours. 
Thus, it could take up to four days to 
confirm that a dust sample has failed the 


62 In addition, the methodology requires that a 
“safe enrichment factor” of 100 be used when a 
metal is at nondetect levels in the collected PM. 
Mercury, for example, may be at nondetect levels 
because it is likely to be in the vapor form (and not 
collected as PM) in an ESP or baghouse. 

63 Except for “noncritical” metals where 30 
continuous days of analyses demonstrate that the 
dust concentration for the metal does not exceed 
10% of the concentration limit. For these metals, 
weekly composite samples must be analyzed. If a 
weekly composite exceeds 10% of the dust 
concentration limit, however, daily analyses would 
be again required. 
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concentration limit and that a violation 
of the metals emissions controls may 
have occurred. ™ 

Notwithstanding this provision of the 
method, EPA expects that owners andi 
operators that want to comply with the 
spirit of the controls and te aperate in a 
manner that is protective of human 
health and the environment will conduct 
triplicate analyses: of samples for thase 
metals that may exceed the 
“conservative” metal limit to avoid the 
time delay of a analyzing 
back-up samples if the initial sample 
fails the concentration: limit. Owmers/ 
operators should use historical data to 
determine whether a metal may be close 
to exceeding a concentration limit and, 
thus, routinely analyze “back-up” 
samples concurrently with the 
“required” sample for such metals. 
Further, EPA expects that enforcement 
officials. will. consider whether the 
owner/operator has. taken such 
precautions to-minimize the time during 
which they may be operating under 
violation conditions (if the dust 
concentration actually exceeds the 
“violation” limit] in determining 
appropriate enforcement action. 

Notwithstanding these potential 
limitations, EPA believes that this 
methodology is preferable to the 
material balance approach. Rather than 
attempt ta limit emissions by limiting 
metal feed rates and extrapolating 
through a number of not well- 
understood processes for furnaces that 
recycle dust, the methodology in the 
final rule goes to the materia! that is 
closest te to: what is being emitted, 
collected PM, to extrapolate to 
emissions. 

Limits on the operating parameters 
discussed above will be established 
under this methodology a 
minimum of three “compliance tests” of 
the first five of the ten emissions tests 
required to establish the enrichment 
factor for each metal. Consequently, 


6* The methodology requires that two dust 
concentration limits be established for each metal: a 
“conservative” limit and a “violation” limit. For 


example, the conservative limit is based on the safe 
enrichment factor of twice the enrichment factor at 
the upper 95% confidence level, while the violation 
limit is based on the enrichment factor at the upper 
95% confidence level. if the conservative limit is 
failed more than 3 times out of 60 times, the owner/ 
operator must notify the Director and he may burn 
hazardous waste for a total of 720 hours during 
which: (1) The series of 10 emissions tests must be 
conducted to revise the enrichment factor and the 
dust concentration limits; and (2) the maximum feed 
rate of each metal in the hazardous waste is: 
reduced by 50% (except during the three. compliance: 
tests). If the violation limit is exceeded, however, 
the operator is in violation of the-metals- controls 
(and he must also notify the Director; reduce the 
feed rate of metals in hazardous waste, and conduct 
the series of 10 tests to calculate the revised 
concentration limits.) 


during three of the ter runs, feed rates of 
metals im total hazardous waste and 
pumpable hazardous waste will be at 
the maximum level that the facility may 
operate during the remainder of interim: 
status. Although the feed rate of metals. 
in the hazardous waste during the other 
tests need not be at the maximum level 
established during the three 

“compliance tests”, the feed rate must 
be at least 25% ©* of the compliance test 
ae and the facility must operate at 

the compliance test capacity fi.e., the 

maximum capacity at which the facility 
nay operate during the remainder of 
interim status). The owner and operator 
must demonstrate compliance with the. 
applicable PM standard and: the metals 
emissions standards: of § 266.106{c} or 
(d) during all ten tests: required to 
establish enrichment factors. The rule 
requires that the ten emissions tests to 
determine enrichment factors be 
condueted im a two week period with 
not more than: two tests per day, and 
that the three compliance tests (when 
metals feed rates from the hazardous 
waste will be maximized to establish 
limits. for the remainder of interim 
status) be among the first five tests. EPA 
is providing these restrictions to ensure 
that the enrichment factors: are 
representative of operations over 
several days when operating conditions 
can. vary, and-to. ensure that any effect 
on enrichment factors from. the high 
metals loading from. spiked hazardous 
waste during the three compliance tests. 
will be detected during the subsequent 
tests. 

The testing and operating 
requirements for this methodology are 
prescribed in detail in “Alternative 
Methodology for kmplementing Metals 
Controls” in the Methods Manual. 

b.. Daily Emissions Testing, Under this 
option, the owner or operator must 
conduct daily emissions testing to 
confirm that the metals emission limits 
are not exceeded. Sampling must be 
conducted for a minimum of 6 hours 
each. day when hazardous waste is 
burned. To ensure that sampled 
emissions. are representative of normal 
emissions that day, the testing must be 
conducted when burning normal 
hazardous. waste for that day {i.e., 
considering metals content, point of 


65 We are not requiring the facility.operate:at the 
maximum (i.e., compliance test] metals feed rate. 
from hazardous waste (or other feedstreams) during 
all ten emissions tests because the purpose of the 
remaining tests is to obtain data to.statistically 
determine the enrichment.factor. Thus, itis 
important to determine haw the enrichment factor 
may change as the feed rate of metals from various 
feedstreams varies. Nonetheless, the metal feed rate 
in the hezerdous waste must be a minium of 25% of 
complienee test limits during the remaining 7 
enrichment factor determinations tests. 
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induction into the system, and physical 
form of the waste} at normal feed rates 
for that day and when the air pollution 
contro! system ie operated under normal 
conditions. See: $ 266.103{c}{3}{ii}(B}. 

Given that actual emissions sampling 
is used under this option to determine 
compliance with emission standards, 
those operating conditions that apply to 
other BiFs after certification of 
compliance that are designed to control 
metals emissions are not necessary. See 
§ 266.103{c}{1}. Fhe operating 
parameters that need not be limited at 
certification of conrpliance under this 
method are: 

© Maximum feed rate of each metal in 
total feedstreams, total hazardous waste 
feedstreams, or pumpable hazardous 
waste feedstreams; 

e Maximum feed rate of pumpable 
hazardous waste; 

¢ Maximum feed rate of chlorine in 
total feedstreams; 

¢ Maximum combustion chamber 
temperature and temperature. at the inlet 
to the air pollution control system 
(APCS); and 

e¢ Key parameters to ensure proper 
operation of the APCS. 

This approach has one drawback— 
there is a time delay before a viclation 
of the emissions limits is determined 
given that it normally takes a week or 
more to obtain the results of the stack 
sampling. To minimize the impact of this 
problem, the operator is required to 
know the metals concentration and feed 
rate of hazardous waste at all times and 
must determine if a change in metal feed 
rate from the hazardous waste is likely 
to result in exceedance of a metal 
emission limit. 

e. Conditioning Prior to Compliance 
Testing: Under this approach (see 
§ 266:108(c){3}{ii}(C)), the operator must 
condition the furnace to ensure that 
metals emissions are in equilibrium with 
metals fed into the system from alt 
feedstreams. Fhe owner or operator 
must determine using engineering 
judgment when the system has reached 
equilibrium (i.e., how long the system 
must be conditioned). During 
conditioning, hazardous waste and raw 
materials having the same metals 
content as will be fed during the 
compliance test must be fed at feed 
rates that will be fed during the 
compliance test. 

Under this method; limits for alt 
operating parameters under 
§ 266:103(c){1} nrust be established 
during the compliance test. 


5. Trial Burns. 


A trial burn, or data im liew of the triaf 
burn fe.g:, emissions data from interim 
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status compliance testing) is required to 
demonstrate the performance 
capabilities of a system and to establish 
the operating limits of a facility for the 
duration of the operating permit. 
Compliance limits will be based on the 
operating conditions and emission rates 
observed during the trial burn. 
Therefore, to obtain the most flexible 
compliance limits, an owner/operator 
should conduct test burns and the trial 
burn under worst-case conditions (those 
that maximize emissions without 
exceeding the established limits). These 
conditions include feeding the waste 
used in the trial burn at a feed rate and 
metals concentration that reflect the 
highest levels expected in present or 
future operations. 

Spiking with Metals. To achieve the 
maximum allowable concentration of 
metals, the owner/operator may wish to 
spike the waste to artificially high 
concentrations of the metals during the 
pre-trial burn period and during the trial 
burn. However, the owner/operator may 
not feed metals at levels higher than 
those documented in the part B permit 
application as those not likely to result 
in emissions exceeding allowable levels. 
Permit officials will consider this 
documentation in establishing pre-trial 
burn permit conditions for new permits. 


6. Monitoring and Analysis 
Requirements 


a. Emissions Testing. Emissions 
testing and analysis for metals must be 
conducted using “Methodology for the 

-Determination of Metal Emissions in 
Exhaust Gases from Hazardous Waste 
Incineration and Similar Combustion 
Processes” provided in Methods Manual 
for Compliance with the BIF 
Regulations ®, incorporated in today’s 
rule as appendix IX of part 266. The 
methodology describes the use of a 
multiple metals sampling train. The 
methodology also describes and 
provides references to the appropriate 
analytical techniques in Test Methods 
for Evaluation Solid Wastes (SW-846), 
incorporated by reference in § 260.11, 
that must be used to analyze samples. 

b. Analysis of Feedstreams. 
Feedstreams must be analyzed for each 
of the 10 regulated metals that could 
reasonably be expected to be in the 
hazardous waste. If a particular metal is 
excluded from the analysis, the basis for 
exclusion must be documented and 
included in the operating record. 
Methods for sampling and analysis of 
feedstreams for metals are prescribed in 
SW-846. 


6° U.S. EPA, Methods Manual for Compliance 
with the BIF Regulations, December 1990, EPA/530- 
SW-81-010. NTIS publication number PB91-120-006. 


D. Interim Status Compliance 
Requirements 


As prescribed in $266.103, and 
discussed in section VII of part three of 
this preamble, boilers and industrial 
furnaces operating under interim status 
must comply with the metals emissions 
standards during interim status. 


V. Controls for Emissions of Hydrogen 
Chloride and Chlorine Gas 


Today’s final rule uses a three-tiered 
regulatory approach to limit HC] and Cl, 
emissions [see § 266.107), an approach 
identical to that used to control 
noncarcinogenic toxic metals emissions. 


A. Background Information 


In the 1987 proposed rule, EPA stated 
its intention to develop risk-based HC] 
emission standards in the same format 
and for the same reasons as the 
proposed metals emission limits. The 
HC] emission limits for a particular 
device would have been based on the 
device type and capacity, and on the 
type of surrounding terrain. In the 1989 
supplemental notice, EPA discussed an 
alternative approach to make the 
standards a function of stack height, 
terrain, and land use rather than a 
function of device type and capacity. 
The reasons for the change were the 
same as those described above in the 
discussion of the metals standards. 

Controls on Cle were proposed on 
April 27, 1990 (55 FR 17866) because Cl. 
can be emitted from devices burning 
chlorinated wastes if insufficient 
hydrogen is available (i.e., from other 
hydrocarbon compounds or water 
vapor) to react with all of the chlorine 
present in the waste. In recent tests ®7 of 
a cement kiln, EPA found that 
approximately 50% of gaseous chlorine 
emissions were in the form of Cle (and 
the other 50% was in the form of HC]). In 
the April 1990 proposal, the Agency 
proposed a Cl, RAC of 0.4 pg/m °. 

In the 1989 supplemental notice, EPA 
also discussed the possibility of using 
continuous HCl monitors in lieu of the 
waste feed analysis approach for 
monitoring HCl emissions are likely to 
be close to allowable emissions. The 
Agency continues to believe that this is 
a reasonable approach and believes that 
it can be effectively implemented during 
the permit process as necessary using 
the omnibus authority.®® 


®7 U.S. EPA, Emission Testing of a Precalciner 
Cement Kiln at Louisville, Nebraska, November 
1990. Document No. EPA/530-SW-91-016. 

68 EPA notes that permit writers choosing to 
invoke the omnibus permit authority of 
§ 270.32(b}{2) to add conditions to a RCRA permit 
must show that such conditions are necessary to 
ensure protection of human health and the 
environment and must provide support for the 
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B. Response to Comments 


The Agency received a number of 
comments on the proposed HCI and Ch 
controls as discussed: below. 


1. Short Term HC] RAC 


A number of commenters stated that 
the Agency's support for the proposed 3- 
minute RAC for HC] was inadequate. 
The Agency is currently developing a 
new methodology for evaluating health 
effects data to develop a no-adverse- 
effect short-term exposure level.®® 
Given that the new methodology has not 
been approved by the Agency, today’s 
final rule does not establish a short-term 
RAC for HCl. 

We note that the Tier I chlorine feed 
rate limits proposed in the 1989 
supplemental notice were based on the 
short-term HCl RAC because the short- 
term exposure RAC provided more 
restrictive feed rate limits than the long- 
term RAC. Consequently, the 1989 
proposed chlorine feed rate limits are 
not included in today’s final rule. In 
establishing the Tier I feed rate limits 
for chlorine in today’s final rule, the 
Agency considered both the long-term 
HCl RAC {i.e., 7 pg/m *) and the Ch, 
RAC (i.e., 0.4 g/m *), and the 
partitioning between the two pollutants 
in stack gases. Given that the Agency 
has tested for Cle emissions at only two 
facilities, and at one of the facilities 
more than 50% of the chlorine 
partitioned to Ch, the Agency 
conservatively assumed in calculating 
feed rate limits that 100% of the chlorine 
would be partitioned to Cl. Because the 
Cl. RAC is more than an order of 
magnitude lower than the HCl RAC, the 
Tier I chlorine limits were based on 
100% conversion of chlorine to Ch. If 
applicants believe that this assumption 
is too conservative, they may conduct 
emissions testing to document Cl. and 
HC] emission rates. 


2. Need for Cl. Controls 


Many commenters stated that Cl, 
controls are unnecessary. One 
commenter believed that very little 
hydrogen is needed to react with Ck to 
form HCl. Another commenter believed 
that operating conditions for boilers and 
industrial furnaces are not conducive to 
the formation of Cle. Another commenter 
stated that the proposed limits to control 


conditiqns to interested parties and accept and 
respond to comment. In addition, permit writers 
must justify in the administrative record supporting © 
the permit any decisions based on omnibus 
authority. 

°° Memorandum dated September 18 from Susan 
Griffin, EPA, to Bob Holloway, EPA, entitled 
“Derivation of Short-Term RAC for HCT" 
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HCI emissions will provide adequate 
contro) of Cl. emissions as well. 

The Agency does not agree with these 
commenters. As discussed above, 
emissions testing indicates that a 
substantial fraction of gaseous chlorine 
can be emitted in the form of Ch. In 
addition, the HCI controls may not be 
adequate to control Cl. emissions. 
Because Cl, has a much lower solubility 
in water than does HCl, the use of wet 
scrubbers as the principle emissions 
control device for HCI is not likely to 
significantly reduce emissions of Cle. Cl. 
emissions can be controlled, however, 
by increasing the hydrogen content of 
feedstreams (e.g., by adding steam) or 
by decreasing the feed rate of chlorine. 
Moreover, EPA does not believe that 
high Ck emissions relative to HCl 


emissions is a widespread occurence. 
3. HCl Emission Test Procedures 


A number of commenters who own or 
operate cement kilns expressed concern 


that EPA’s HCI stack sampling and 


analysis procedure {see section 3.3 in 
Methods Manual for Compliance with 


the BIF Regulations) was inappropriate 
because it counted as HCl chlorine in 
inorganic chlaride salts and chloride 
ions that are emitted as ammonium 
chloride. The Agency has determined 7° 
that the iter in the sample probe, in 
fact, effectively removes fine particulate 
chloride salts oo that they do not 
interfere with the HCI determination. 
The Agency agrees, however, with 
commenters that the procedure may 
consider as HCI chloride ions that are 
VMMMitled 8 AmUTLONiuM chloride.“ 
Although the Agency has not developed 
a sampling and analysis procedure that 
would correct this problem, we do not 
believe that any such over-reporting of 


HCl will cause a coment kiln to exceed 
the HCI standard. This is because the 
highly alkaline particulate matter 
resulting from the limestone raw 
materials effectively neutralizes much of 


the chlorine generated from hazardous 


waste fed into the kiln. 


4. Technology-Based HCI controls 
Several commenters stated that 


{echnology-based HCI emission controls 


applicable to hazardous waste 
incinerators (i.e., 99% reduction of 


emissions in the stack gas) should also 
apply to BIFs. As discussed in the 


proposed rule, the Agency continues to 
believe that a 99% reduction standard 


7 U.S. EPA, Emission Testing of a Precalciner 
Cement Kiin at Louisville, Nebraska, November 


1990. Document No, EPA(S30-SW-21-016. 


71 U.S. EPA, Emissions Testing of a Wet Cement 
Kiln at Hannibal, MO, December 1990. Document 


No. EPA(§30-SW-01-017, 


for BIFs to control HCl emissions may 
be neither technically feasible nor 
necessary to protect human health and 
the environment. The Agency believes 
that the process chemistry of some 
industrial furnaces (e.g., cement kilns) 
generally results in low HC) emissions 
and concerns about tube corrosion 
generally limit HCl concentrations in 
boiler emissions. Given the low 
uncontrolled HCl concentrations in 
many BIFs, a 99% reduction standard in 
addition to the health-based standard 
required by today's final rule, may not 
be cost-effective. Commenters did not 
provide data or information that would 
support the need for, and the cost- 
effectiveness of a technology-based 


standard in addition to the health-based 


standard provided by the final rule. 
We note that the Agency is currently 

developing health effects data for two 

other acid gases: hydrogen fluoride and 


hydrogen bromide. 


C. Implementation 


Procedures for implementing the HCl 
and Cl. controls are virtually identical to 


those for the metals controls disenssed 


above. 


1. Emissions Testing 

Collection and analysis of HCI and 
Cla in stack gas emission samples must 
be conducted according to the 
procedures prescribed in section 3.3 of 
the Methods Manual for Compliance 
with the BIF Regulations, (Methods 
Manual) incorporated in today's mle as 
appendix IX of part 266. The Methods 
Manual describes two procedures for 


sampling emissions for HC] and Ch: 
Methods 0050 and 0051. Method 0050 


collects a sample isokinetically and is, 
therefore, particularly suited for 
sampling at sources emitting acid 


particulate matter (e.g., HCl dissolved in 
water droplets), such as those controlled 


by wet scrubbers. Method 0051 uses a 
midget impinger train sampling method 
designed for sampling sources of HCl 


and Clz emissions not in particulate 
form. Samples collected using either 


method must be analyzed using Method 


9057 which is also described in the 


Methods Manual. 


2. Wastes Analysis 
Methods for sampling and analysis of 


feedstreams for total chlorine and 
chloride are described in detail in SW- 
846. 


3. Interim Status Compliance 
Requirements. 
As discussed in section VII of part 


three of this preamble, boilers and 
industrial furnaces operating under 


interim status must comply with the HCl 
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and Cl, emissions standards during 
interim status. 


VI. Nontechnical Requirements 


As proposed, the final rule requires 
BIFs to comply with the nontechnical 
standards applicable to other hazardous 
waste treatment, storage, and disposal 
facilities. These nontechnical standards 
address the potential hazards from 
spills, fires, explosions, and unintended 
egress; require compliance with the © 
manifest system to complete the cradle 
to grave tracking system; ensure that 
hazardous wastes (and hazardous 
residues) are removed from the site 
upon closure; and ensure that the 
owners and operators are financially 
capable of complying with the 
standards. BIFs burning hazardous 
waste fuels that operate storage 
facilities must already comply with 
these standards under existing 
$ 266.35{c). 

We also note, in particular, that 
Owners and operators of BIFs are 
subject to the waste analysis 
requirements of §§ 264.13 and 265.13 by 
reference. See §§ 266.102(a)(2)(ii) for 
permitted facilities and 266.103(a)(4)(ii) 
for interim status facilities. Before a. 
waste is stored or burned, the owner or 
operator must obtain a detailed 
chemical and physical analysis of a 
representative sample of the waste 
sufficient to enable the owner or 
operator to comply with today’s rule. 

The nontechnical standards provided 
in today’s rule are identical to those that 
currently apply to hazardous waste 
incinerators. )n today’s rule, 

§ 266.102(a}(2) applies these standards 
to permitted BIFs and § 266.103(a)(4) 
applies these standards to BIFs 
operating in interim status. 


Fina)ly, we note that, as proposed, 
today’s rule applies the same controls 
on fugitive emissions that currently 
apply to hazardous waste incinerators. 
The controls apply to facilities operating 
under a permit [see § 268. 102{e)(7)ti) 
and, on the effective date of the rule, to 
facilities operating under interim status 
(see § 266.103{h)). The controls provide 
for alternative control strategies 
including: (1) Keeping the combustion 
zone where hazardous waste is burned 
(or where emissions from such burning 
may migrate) totally sealed; and (2) 
maintaining the combustion zone 


pressure lower than atmospheric 
pressure. 


VII. Interim Status Standards 


In addition to the nontechnical 


standards discussed above, today’s fina] 
rule requires facilities with interim 


status to comply with substantive 
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emission controls for metals, HCI, Cl. 
particulates, and CO (and, where 
applicable, HC and dioxins and furans), 
Owners and operators must certify 
compliance with the emissions controls 
under a prescribed schedule, establish 
limits on prescribed operating 
parameters, and operate within those 
limits throughout interim status. 

Given that interim status requirements 
are self-implementing, the Agency has 
developed comprehensive interim status 
requirements to ensure that the 
standards are implemented effectively. 
To assist the regulated community in 
complying with the requirements, EPA is 
developing a guidance document 
entitled Interim Status Guidance 
Document for BIFs {ISGD). The guidance 
document will be available shortly after 
publication of the fina) rule in the 
Federal Register. The ISGD will 
summarize the provisions of the rule, 
provide example forms that may be used 
to submit data and information required 
by the certifications of precompliance 
and compliance (see discussions below), 
and provide guidance on developing a 
compliance test protocol. To provide 
further assistance to the regulated 
community, EPA plans to conduct a 
series of workshops open to the public 
to explain how the interim status | 
standards work. The workshops are 
scheduled to begin shortly after 
publication of the final rule in the 
Federal Register. To obtain a copy of the 
JSGD or information on the dates and 
locations of the workshop, contact the 
sources identified at the beginning of 
this preamble under “FOR FURTHER 
INFORMATION CONTACT”. 


The following sections summarize 


how the interim status standards work. 


A. Certification Schedule 


1. Certification of Precompliance 


The BIF rule is effective 6 months 
after the date of promulgation. By the 


effective date, an owner/operator must 
submit a certification of precompliance 
providing prescribed information 
supporting a determination that 
emissions of individual metals, HCl, Ch, 
and particulates are not likely to exceed 
allowable levels. See § 268.103(b)(2). For 
certification of precompliance, the 


owner/operator must use engineering 
judgment to evaluate available 


information and data (or must use EPA- 
prescribed default data provided in 
sections 6.0 and 9.0 of Methods Manual 
for Compliance with the BIF 
Regulations, incorporated in today’s rule 
as Appendix IX of part 266) to determine 
that, under the operating limits (for EPA- 
prescribed parameters} that the owner/ 
operator establishes, emissions are not 


likely to exceed the allowable emissions 
provided by §§ 266.105, 266.106, and 
266.107. The owner and operator must 
then comply with these operating 
conditions {see discussion in section 
VILB below) submitted in the 
precompliance certification during the 
interim status period of operation until a 
revised precompliance certification is 
submitted or until a certification of 
compliance is submitted as discussed 
below. i 

In addition, by the effective date of 
the rule, the owner or operator must 
submit a notice for publication in a 
major loca) newspaper of general 
circulation providing the general facility 
information prescribed by 
§ 266.103(b){6). The information that 
must be provided in the notice includes: 
The name and address of the owner and 
operator of the facility; the type of 
facility, the type and quantity of 
hazardous waste burned; the location 
where the operation record of the 
facility can be viewed; a notification 
that a facility mailing list is being 
established 0 that interested parties 
may notify the Agency that they wish to 
be placed on the mailing list to receive 
future information and notices about the 
facility; a brief summary of the RCRA 
regulatory system for Bis; and the 
address of the EPA Regional Office 
where additional information on the 


RCRA regulatory system may be 
obtained. EPA is requiring this public 


Notice to ensure that the local citizenry 
is aware that the BIF is burning 
hazardous waste and that, to the extent 


desired, the local citizenry '‘may become 
better informed about the facility 


operations through site inspections and 


review of data in the operating record. 
In turn, this opportunity for local 


involvement in facility operations 
should provide an added incentive for 


the owner and operator to comply with 


the spirit and letter of the interim status 


standards, 


EPA notes that facilities that meet the 
definition of “in existence” of 


5 286.103{a)(1){ii) but that are not 


burning hazardous waste on the 
effective date of the rule must 


nonetheless submit a certification of 
precompliance based on planned 


operations. The certification may be 


revised at any time in the future if 


necessary, See § 266.103(0}(8}, 


2. Certification of Compliance 


Within 18 months of promulgation, the 


owner/operator must conduct 


compliance testing ’* and submit a 


72 We note that compliance testing may be 


conducted only under operating conditions for 
which the facility has submitted a certification of 


certification of neempianen with the 
standards for individual m 

(§ 286.108), HCl and Cl. ($ 286.107), 
particulates {§ cow and CO, and, 
where applicable, HC and dioxins/ 
furans {§ 266.104 {b) through fe)). The 
certification of compliance is based on 
emissions testing and establishes 
operating limits for EPA-prescribed 
parameters based on the compliance 
test. See § 266.103{c)}{1). 

If the owner/operator cannot submit 
the certification of compliance within 18 
months of promulgation however, he 
must either: (1) Notify the Director that 
he is taking an automatic 12-month 
extension under which hazardous waste 
burning is limited to a total of 720 hours; 
(2) obtain a case-by-case extension of 
time for reasons beyond his control or 
(3) stop burning hazardous waste and 
begin closure of the hazardous waste 
portion of the facility. See 
§ 266.103(c)(7}. 

The case-by-case time extension will 
be provided by the Director if he 
determines that the owner or operator 
has made a good faith effort to comply 
with the requirements in a timely 


manner but, for reasons beyond hie)her 
control, are not able to meet the . 
certification of compliance deadline. 
Reasons could include inability to 
complete modifications to an air 
pollution contro) system in time to 
conduct the compliance test to support 
the certification, or a major, unplanned 
outage of the facility [e.g., need to 
replace refractory in a kiln) just prior to 
scheduled compliance testing, or as 
discussed earlier, HC levels attributable 


to organics in raw materials. The 


Director may use his discretion to 
determine the length of the extension.** 


The Director also may impose 
conditions that ensure that the boiler or 


industrial furnace will be operated in a 


manner that protects human health and 


‘ the environment, provided that the 


Director documents the basis for _— 


such a condition and provides the 


applicant opportunity to comment on it. 


precompliance, This is because the facility may only 


operate after the effective date of the rule and prior 
to submittal of a certification of compliance under 


conditions for which it has certified precompliance. 
If any applicable emission standard is exceeded 
during the compliance test (or during pretesting}, the 
facility must immediately submit a revised 
certification of precompliance establishing revised 
(i.e., more stringent) operating limits. 

73 We would not expect for the Director normaliy 
to limit the hours that hazardous waste may be 


burned under a case-by-case-extension given that 


the owner/operator must support the need for the 


extension and, if granted, the extension must be for 
a legitimate need. In contrast, the hours of burning 


are limited for the automatic 12-month extension 
because there is no judgement by the Director that, 


in fact, the extension is warranted. 
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In addition, we note that a case-by- 
case extension may be requested and 
granted for any interim status 
certification deadline under § 266.103 (c) 
or (d). A case-by-case extension may be 
granted after an owner/operator has 
elected to take the 12-month automatic 
extension, an extension may be granted 
if the owner/operator cannot comply 
with the recertification schedule (see 
discussion below), and an existing 
extension may be extended. 


3. Recertification 


Owners and operators must 
periodically conduct compliance testing 
and recertify compliance with the 
standards for individual metals, HCl and 
Cl, particulates, and CO, and, where 
applicable, HC and dioxins/furans 
within three years of the previous 
certification while they remain in 
interim status (i.e., until an operating 
permit is issued under § 270.66). See 
§ 266.103(d). EPA is requiring 
recertifications primarily to ensure that 
air pollution control systems do not 
deteriorate over time. 


4. Failure to Comply with the 
Certification Schedule 


If the owner or operator does not 
comply with the certification schedule, 
all hazardous waste burning must cease 
as of the date of the missed deadline, 
and closure must commence. See 
§ 266.103(e). Any burning of hazardous 
waste by such a device after failure to 
comply with the certification schedule 
must be under a RCRA operating permit. 
See § 270.66. 

To comply with the certification 
schedule, complete and accurate 
certifications of precompliance and 
compliance must be submitted by the 
applicable deadlines. (Although the 
deadline for certification of compliance 
may be extended (see § 266.103(c)(7)), 
the deadline for certification of 
precompliance may not be extended.) In 
addition to terminating interim status if 
the owner and operator do not comply 
with the certification schedule, EPA will 
also take appropriate enforcement 
action. 

When closing a BIF, all hazardous 
waste and hazardous waste residues, 
including, but not limited to, ash, 
scrubber water, and scrubber sludges, 
must be removed from the affected BIF. 
In addition, the owner/operator must 
comply with the general interim status 
closure requirements of §§ 265.111- 
265.115, as amended. These 
requirements, which are incorporated by 
reference into today’s rule, specify 
closure performance standards; 
submission of and compliance with a 
written closure plan; disposal or 


decontamination of equipment, 
structures, and soils; and certification 
procedures for closure. 

We note that under amended 
§ 265.112(d)(2), for an owner or operator 
who fails to submit a complete 
certification of compliance by the 
applicable compliance deadline 
(including the automatic 12-month 
extension or the case-by-case extension 
under § 266.103(c)(7)(i), the date that he 
“expects to begin closure” is within 30 
days after the applicable deadline. 
Therefore, for example, for an owner 
who takes the automatic 12-month 
extension, the closure notification 
requirements of § 265.112(d)(1) or the 
closure activity requirements of 
§ 265.113 would not be triggered unless 
and until the owner fails to submit a 
complete certification of compliance by 
the 12-month extended deadline and a 
case-by-case extension beyond the 12- 
month extension was not obtained. 

For any other BIF owner or operator 
closing during interim status operation 
(i.e., one who closes between the 
effective date of the rule but before the 
interim status compliance deadline of 18 
months after promulgation of the rule, or 
one who submits a complete 
certification of compliance by the 
applicable 18-month compliance 
deadline, the 12-month automatic 
extension, or case-by-case extension, 
and closes during interim status), the 
date when he “expects to begin closure” 
under § 265.112(d)(2) will remain either 
within 30 days after the date on which 
any hazardous waste management unit 
receives the known final volume of 
hazardous waste, or if there is a 
reasonable possibility that the unit will 
receive additional hazardous waste, no 
later than one year after the date on 
which the unit received the most recent 
volume of hazardous waste. 


5. Development of the Certification 
Schedule 


In the 1989 supplemental notice, the 
Agency requested comment on 
alternative schedules for requiring 
compliance with the emissions 
standards during interim status. The 
Agency selected a certification deadline 
of 18 months (with provision for 
extensions) because we believe that 
most facilities will be able to install the 
necessary monitoring equipment, 
conduct any precompliance testing that 
may be necessary, and conduct 
compliance testing within that time 
period. Although 18 months from the 
date of promulgation is a fairly short 
period of time, we note that Agency 
staff have made numerous public 
presentations and have had numerous 
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discussions 7* with the regulated 
community, including, in particular, the 
development of interim status 
compliance procedures. Thus, facility 
owners/operators have had some 
advance indication of the general 
regulatory approach taken in the final 
rule. 

The Agency received a comment that 
the air emission standards for cement 
kilns should be instituted more quickly 
than the schedule proposed. The 
commenter believed that accelerating 
the schedule will not place an excessive 
burden on these facilities because the 
regulations were proposed far enough in 
advance for cement kilns to come into 
compliance. The Agency has considered 
this comment and: (1) Sees no 
compelling reason to single out cement 
kilns from other BIFs for an accelerated 
schedule; and (2) continues to believe 
that an 18-month compliance period is 
representative of the time required to 
implement necessary plant design or 
process modifications, install monitoring 
and compliance equipment, conduct 
facility compliance testing, and submit a 
certification of compliance testing that 
documents key operating limits during 
the remainder of the interim status 
period. In fact, the Agency is concerned 
that in some situations, where, for 
example, the air pollution control 
system may need to be modified, an 18- 
month deadline may not provide enough 
time to complete modifications, “shake- 
down” the system, conduct pre- 
testing 75, conduct compliance testing, 
and analyze test data and submit a 
certification of compliance. Thus, the 
final rule includes provisions for time 
extensions to all certification deadlines 
except for certification of precompliance 
under § 266.103(b). . 


B. Limits on Operating Parameters 


Limits on operating parameters during 
interim status are established at 
certification of precompliance and at 
certification of compliance following 
emissions testing 18 months (unless 
extended) after promulgation of the rule. 
The operating conditions can be revised 
prior to certification of compliance by 
submitting a revised certification of 
precompliance. The operating conditions 
can be revised after certification of 


74 See the public docket for this rulemaking for 
summaries of meetings held with groups including: 
Cement Kiln Recycling Coalition, Chemical 
Manufacturers Association, National Solid Waste 
Management Association, Council of Industrial 
Boiler Operators, and Hazardous Waste treatment 
Council. = 

75 Although pretesting is not required, EPA 
believes that most facilities will conduct pretesting 
before conducting the formal compliance testing 
with all its attendant QA/QC requirements. 





Federal Register / Vol. 56, No. 35 / Thursday, February 21, 1991 / Rules and Regulations 


compliance by conducting emissions 

testing and submitting a revised 

certification of compliance. 

After the effective date of the rule and 
prior to certification of compliance with 
the emissions standards based on 
emissions testing, a facility may operate 
only under those conditions for which 
the facility has submitted a 
“precompliance” certification 
demonstrating that emissions of 
individual metals, HCl, Cl, and 
particulates are not likely to exceed 
allowable levels. The operating 
conditions for which limits are 
established by precompliance are (see 
§ 266.103(b)(3)): 

* Feed rate of each of the 10 metals 
in: 

—Total feed streams, except for 
furnaces that recycle collected 
particulate matter (see discussion in 
section VILI below) 

—Total hazardous waste feed streams 

—Total pumpable hazardous waste feed 
streams; 
¢ Total feed rate of chlorine and 

chloride in all feed streams; 

e Total feed rate of ash in all feed 
streams, except for cement and light- 
weight aggregate facilities for which ash 
content of feed streams is not an 
operating parameter; 

° Total feed rate of hazardous waste 
and feed rate of pumpable hazardous 
waste; and 

¢ Maximum capacity in appropriate 
units such as heat input, steam 
production, or raw material feed rate. 

In addition, the following parameters 
must be considered in demonstrating 

_ precompliance and must be 
continuously monitored (and records 
maintained in the operating log) when 
monitoring systems are installed (see 

§ 266.103(b)(6)): 

* Maximum combustion zone 
temperature; 

* Maximum flue gas temperature 
entering the PM APCS; and 

° Limits for APCS-specific operating 
parameters. 

Once a facility has conducted 
compliance testing and certified 
compliance with the emissions 
standards, limits for all of the above 
parameters, as well as for CO (and, 
where applicable, HC) are established 
based on the compliance test and 
remain in force until recertification 
under new conditions. See 
§ 266.103(c)(1). 


C. Automatic Waste Feed Cutoff 


Upon certification of compliance, an 
automatic hazardéus waste feed cutoff 
system must engage when the limits 
(established in the certification) for the 


following operating parameters are 
exceeded (see § 266.103(g)): 

* Total feed rate of hazardous waste 
and feed rate of pumpable hazardous 
waste; 

e Limits on CO and, where 
applicable, HC; 

¢ Maximum production rate in 
appropriate units such as heat input, 
steam production, or raw material feed 
rate; 

* Maximum combustion zone 
temperature; 

¢ Maximum flue gas temperature 
entering the PM APCS; and 

¢ Limits for APCS-specific operating 
parameters. 

Facilities operating during interim 
status after certification of compliance 
must test the automatic waste feed 
shutoff system once every 7 days to 
ensure that it is operating properly, 
unless an owner/operator can document 
that weekly testing will result in unsafe 
conditions. See § 266.103(j)(3). In all 
cases, testing at least every 30 days is 
required. Owners/operators are 
required to document the results of 
these tests and all automatic waste feed 
shutoffs that occur during normal 
operations. 


D. Sham Recycling Policy 


The BIF rules supersede the Agency's 
sham recycling policy (see 48 FR 11157 
(March 16, 1983)) after the owner or 
operator certifies during interim status 
compliance with the emissions 
standards for metals, HCl, Cl, 
particulates, and CO (and, where 
applicable, HC and dioxins and furans). 
Thus, after certification of compliance, a 
BIF may burn hazardous waste (other 
than waste fed solely as an ingredient or 
solely for material recovery) with a 
heating value lower than the 5,000 Btu/ 
lb limit generally considered heretofore 
to be the minimum for a legitimate 
hazardous waste fuel. Although the 
Agency considers such burning to be 
treatment, we believe that conformance 
with the emissions standards upon 
certification of compliance under 
§ 266.103(c) will ensure protection of 
human health and the environment. 
(Prior to today’s rule, BIFs burning a 
hazardous waste that was not 
considered to be a legitimate fuel were 
subject to the subpart O incinerator 
standards of parts 264 and 265, 
assuming burning was not for some 
other legitimate recycling purpose, such 
as material recovery.) 

Although we indicated above that a 
BIF may burn hazardous waste for the 
purpose of treatment upon certification 
of compliance, today’s rule allows BIFs 
to burn such hazardous waste for a total 
period of time not to exceed 720 hours 
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prior to certification of compliance. See 
§ 266.103(a)(6). The rule allows such 
burning only for purposes of compliance 
testing (and pretesting to prepare for 
compliance testing) to determine that 
the device can comply with the 
emissions standards while burning 
waste for treatment. The rule limits such 
burning to a total of 720 hours because 
we believe that period of time is 
adequate to complete any pretesting and 
compliance testing, and it is the same 
period of time that new BIFs may burn 
hazardous waste during the pretrial 
burn period under § 270.66(b)(1). 

The Agency discussed three options in 
the 1989 supplemental notice for 
superseding the sham recycling policy: 
Rescinding the sham recycling policy on 
the effective date of the final rule; 
rescinding the sham recycling policy 
when a facility comes into compliance 
with the interim status emission 
standards; or leaving the sham recycling 
policy in effect until a RCRA operating 
permit is issued. 

The Agency received comments 
supporting all three of the options. Eight 
commenters supported the first option, 
rescinding the sham recycling policy on 
the effective date of the final rule, 
because the policy is considered 
guidance. Eight commenters supported 
the second option, rescinding the sham 
policy when facilities come into 
compliance with the interim status 
emission standards, because the 
standards are protective of human 
health and the environment. Five 
commenters supported the third option, 
leaving the sham recycling policy in 
effect until a facility is issued a RCRA 
operating permit, because the permit 
writer oversight during the permit 
process is necessary to ensure that a 
facility complies with the appropriate 
regulations. 

The Agency believes that the 


. procedures required for certification of 


the interim status emissions standards 
are adequate to ensure effective 
implementation and enforcement of the 
standards. The only emissions standard 
applicable to permitted facilities that is 
not required during interim status is the 
destruction and removal efficiency 
(DRE) standard requiring a trial burn to 
demonstrate 99.99% DRE. The Agency 
does not believe that this is necessary 
because emissions testing of boilers and 
industrial furnaces indicates that 
facilities with CO and HC levels within 
the limits established by today’s rule 
also are likely to achieve 99.99% DRE. 

It should be noted that in rescinding 
the sham recycling policy for these types 
of regulated boilers and industrial 
furnaces, the Agency is not altering in 





7184 


any way what secondary materials are: 
defined. as. solid and: hazardous: wastes 
when. burned far legitimate energy 
recovery. Thus, all. spemt materials, 
sludges, and by-products are solid 
wastes wher burned for recovery, a8 aze- 
off-specification commerical chemical 
products which are burned as fuels for 
used.as.a. component of fuels} in lieu of 
their original intended use..See 
§§ 261.2(c)(2)} and. 261.33. (Non-listed 
hazardous commercial chemical 
products (i.e., those that exhibit a 
characteristic but are not listed in 
§ 261.33) are likewise solid wastes: when 
they are recycled in ways that differ 
from their normal use. 50 FR at 14219 
(April 11, 1985).). With respect ta the 
issue of what constitutes a normal 
manner of use for an eff-specification 
commercial chemical product that has 
some Btu value, or the issue of when 
such a material is used “in lieu of [its} 
original intended use” (§ 261.33) and so 
is a solid and hazardous waste, the 
Agency notes that not every type of. 
burning ostensibly for energy recovery 
is considered. to qualify. Inappropriate 
modes of burning thus do not render 
such materials non-wastes..For example, 
if ignitable off-specification natural gas 
condensate is burned as a motor fuel, or 
reactive jet fuel (U 133, hydrazine} is 
burned as conventional fuel oif, such 
materials are solid and hazardous 
wastes and subject to subtitle C 
controls. This is because the mode of 
burning is not at alf like these materials* 
original intended use. 
E. Submittal of Part B Applications 
Permit writers will require owners and 
operators to submit part B applications 
for operating permits on a schedule 
considering the relative hazard to- 
human health and environment the 
facility poses compared to other storage, 
treatment, and disposal facilities within 
the Director's purview. 
F. DRE Testing 


As proposed, testing to demonstrate 
99.99%. destruction and removal 
efficiency (DRE) of organic. compounds 
in the waste is not required under 
interim status. The complexity and costs 
of DRE testing, as well as: the 
substantial interaction needed between 
owners/eperators and regulatory 
officials, make such testing 
impraeticable. during interim status. EPA 
expects that the control requirements. for 
CO and HC wilt result in low levels of 
emissions of organic. compounds. 

G. Chlorinated Dioxins and Furans 


As proposed, hazardous waste 
containing or derived from. any of the 
following diexin-listed:- aaa eannet be 


burned ina boiler or industrial furnace: 
operating under- interim: status: EPA. 
Hazardous: Waste Nos. F020, Fez, F022, 
F023, F026, and: F027. Burning these. 
dioxin-containing wastes during interiny 
status is prohibited because boilers and 
industrial furnaces cannot be assumed’ 
to achieve the 99.9999: percent DRE 
required for these wastes. 

Even though these wastes may not be 
burned during interim status,, 
chlorinated dioxins and furans. may. be 
emitted as. PICs. under certain. conditions 
(i.e., when the PM comtral device: is 
operated: within the temperature range 
of 450-750°F, or when HC 
concentrations exceed: 20 ppmv) as 
discussed im section ILE of part three of 
the preamble. EPA believes. that the 
emissions testing and risk assessment 
requirements of § 266.104{e) can be 
effectively implemented during interim 
status without significant EPA 
interaction. Thus, the rule requires the 
owner or operator to certify compliance 
with those requirements, as applicable. 


H. Special Requirements for Furnaces: 


Today’s rule provides special interim. 
status requirements for industrial 
furnances that feed hazardous. waste, 
except hazardous waste fed solely as: am 

T¢ et: lecations other than the 
“hot” end where the product is 
discharged and fuels are normally fired 
to ensure adequate combustion of 
hazardous waste prior to conducting @ 
trial burn during the part B permit 
process (see: § 266.103fa){5}) as follaws: 
(1) The combustion gases must have a 
minimum: temperature of 1800 °F at the 
point where the waste is introduced; 77 


16 Hazardous waste is burned solely asian 
ingredient if it is burned! for neither energy recovery. 
(i.e., it has a heating value less than 5,000 Btu/Ib) 
nor treatment or destruction (i.e., it contains a total 
of less: than:508 ppnr toxic nonmetal constituents: 
listed in appendix VIIl, part 261). 

17 EPA is aware that cement companies have 
experimented with feeding containerized. waste into 
the upper, raw material. feed.end of the kiln using 
feed chutes that propel the containers down into the 
kiln before they rupture and expose the waste to the 
combustion gas (and' begirr to release 
hydrocarbens): In such @ situation, the temperature: 
limit applies: at the: point tat the waste may begin 
to release hydrocarbons—the point where the 
container impacts the charge bed. The temperature 
limit does not apply to the point where the 
container is' actually charged into the kiln. (If, 
however, a noncontainerized. waste is fired: inte the 
kiln at the upper end; the 1800°°F temperature limit 
applies at the location where: the waste exits the 
firing system.)-Although this discussion pertains to 
cement kilns; EPA notes that the subject 
requirements apply to any industrial forrance that 
feedis hazardous waste at a location other than the 
“hot” end as:described:im the text. 
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(2) the owner or operator must 
determine (and include such 
determination in the operating record} 
that there: is sufficient oxygen present to 
combust the waste; (3) the continuous 
hydrocarbon monitoring:controls 9 
provided: by § 266.104{d} apply; amd (4) 
for cement kilns, hazardous waste must 
be fed into the kilm itself; 

EPA established a minimum 
temperature of 1800 °F for the location of 
hazardous waste firing and is requiring 
that the owner/operator demonstrate 
that adequate oxygen is: present to 
sustain combustion given that it ie 
generally accepted that organic 
compounds are readily destroyed at 
temperatures: ahove:1800 °F inthe 
presence of adequate oxygen. The 
demonstration of adequate oxygen is 
particularly important for cement kilns: 
because: they are operated close to 
stoichiometric oxygen levels (iie., with 
little excess: oxygen in the kiln} to 
efficiently maintain the high 
temperatures necessary to calcine and 
sinter the: raw materials. Although 
higher excess oxygen levels would 
better ensure mere:complete combustion 
of fuels, operating at higher oxygen. - 
levels is lesa: thermally efficient and 
reduces the:kiln: production capacity. 

In addition, continuous hydrocarbon 
(HC} monitoring is required to: 
demonstrate that HC levels do not . 
exceed the regulatory limit of 20 ppmwv 
on a hously rolling average basis (or 
alternative levebestablished under . 

§ 266. irrespective of whether the 
CO level is less than 100 ppmv where 
HC manitoring is not normally required. 
See § 266.103(a)(5). EPA is: requiring HC 
monitoring: e of the concern that 
CO monitoring alone may not be an 
adequate indicator of good combustion 
conditions when hazardous waste is fed 
at locations other tham where 
(nonhazardous) fuels are normally fired. 
See discussion im part three, section 
11.B.4.a of this preamble. Continuous 
monitoring of HC and compliance with 
the applicable operating limit is. required 
upon certification of compliance (or, for 
furnances that feed raw materials 
containing organic: matter and that 
receive: a time extension to certify 
compliance, upon receipt of the time 
extension.” 

The Agency considered whether the 
hydrocarbon contrels were redundant to 
the operating requirements specified 
above and concluded that HC 
monitoring is. needed to effectively 


78 We note, as discussed elsewhere in the text, 
the time extension will be conditional‘ on, among 
other things, HC.(and CO} levels net exceeding arr 
interim limit established in the extension. 
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implement and enforce the controis on 
organic emissions. Although the 
operating requirements alone should be 
adequate to limit organic emissions, 
absent HC monitoring there would be no 
continuous verification that the 
operating requirements were, in fact, 
adequate and that the owner/operator 
maintained compliance with the 
operating requirements. 

Finally, the rule requires that 
hazardous waste be fired into a cement 
kiln itself to ensure that the waste is not 
introduced at a location that may not be 
conducive to complete combustion of 
the waste. For example, cement 
companies have considered burning 
hazardous waste in the precalciner of a 
cement kiln. Although such practices 
may prove during the permit process to 
be acceptable, EPA has not tested 
emissions from a kiln burning waste at 
locations other than in the kiln itself, 
and is concerned that complete 
combustion of organic constituents may 
not be ensured. Thus, burning hazardous 
waste in a cement kilns precalciner is 
not allowed during interim status. (This 
restriction is limited to cement kilns 
because this is the only type of kiln of 
which the Agency is aware where 
hazardous waste may be fired at a 
location that is clearly not designed for 
optimum combustion conditions. A 
cement kiln precalciner is designed 
primarily to achieve calcining of raw 
materials and may not provide adequate 
combustion of hazardous waste.) 

The special requirements do not apply 
to hazardous waste that is burned 
(processed) solely as an ingredient 7° 
because such waste does not contain 
significant levels of hazardous nonmetal 
constituents (i.e., compounds listed in 
appendix VIII, part 261) and, thus, 
nonmetal emissions will not pose 
significant risk to human health and the 
environment. (Metal emissions will be 
adequately controlled by today’s rule 
irrespective if where the waste is fed 
into the system because metals are 
controlled by a PM control device.) 
Thus, emissions of nonmetal compounds 
are not of concern when a waste is 
burned (processed) solely as an 
ingredient. EPA considers a waste to be 
burned solely as an ingredient in a kiln 
if it is not burned partially as a fuel or 


78 Under the RCRA hazardous waste regulatory 
program, EPA considers a hazardous waste to be 
burned or processed as an ingredient if it is used to 
produce a product. EPA considers a hazardous 
waste to be burned or processed for material 
recovery if one or more constituents of the waste is 
recovered as a product. Nonetheless, the criteria are 
the same for determining when a waste is burned 
(or processed) as an ingredient or for materials 
recovery versus when it is burned for the partial 
purpose of energy recovery or conventional 
treatment. 


for conventional treatment {i.e., 
destruction). The Agency considers a 
waste that is fed to boilers and 
industrial furnaces to be burned at least 
partially for energy recovery and not as 
an ingredient if it has a heating value of 
5,000 Btu/1b or greater, as-generated, 
and at least partially for treatment (i.e., 


- destruction) if it contains more than a 


total of 500 ppm (by weight) of appendix 
VII, part 261, nonmetal hazardous 
constituents, See 54 FR at 43731-32 
where EPA discussed use of a 500 ppm 
standard for distinguishing between 
recycling activities tantamount to 
production and those constituting 
conventional treatment. 

The Agency notes in addition that it 
ordinarily does not consider metal- 
bearing wastes hazardous wastes to be 
used as ingredients when they are 
placed in industrial furnaces 
purportedly to contribute to producing a 
product. (The use of metal-bearing 
wastes for material recovery is 
discussed earlier in the preamble, and 
this discussion does not deal with the 
issue of when such wastes are burned 
for legitimate material recovery in 
industrial furnaces.) To be considered 
legitimate use as an ingredient, it would 
normally need to be demonstrated to 
EPA (or an authorized State) pursuant to 
§ 261.2(f) that the hazardous metal 
constituents in the waste are necessary 
for the product (i.e., are contributing to 
product quality) and are not present in 
amounts in excess of those necessary to 
contribute to product quality. See 50 FR 
at 638 (Jan. 4, 1985). This would 
normally require some demonstration 
that these hazardous metal constituents 
do not render the product unsafe for its 
intended use. (The other sham recycling 
criteria discussed frequently by EPA 
would also have to be satisfied. See, 
e.g., 53 FR at 522 (Jan. 8, 1988).) The 
types of uses of hazardous wastes in 
industrial furnaces to produce waste- 
derived products of which the Agency is 
aware, such as using hazardous wastes 
to produce aggregate or cement (the 
Agency is not actually aware of cement 
kilns using hazardous wastes ostensibly 
as ingredients, although some facilities 
have contemplated engaging in the 
practice) do not appear to satisfy these 
criteria. In addition, the Agency notes 
the discussion earlier in this preamble 
(in the context of hazardous waste used 
as slurry water) to the effect that the 
more common and less valuable the raw 
material the hazardous waste is 
replacing, the more likely the activity is 
to be some form of surrogate treatment. 
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I. Special Metals Controls for Furnaces 
that Recycle Collected Particulate 
Matter 


For reasons discussed in section 
IV.C.4 of this preamble, the final rule 
requires owners and operators of 
furnaces (e.g., cement kilns, light-weight 
aggregate kilns with dry particulate 
matter (PM) control systems) that 
recycle collected PM back into the 
furnace to implement the metals 
emissions controls of § 266.106 (c) or (d) 
under one of the three alternative 
methods. The discussion in section 
IV.C.4 of the preamble summarizes 
procedures for certification of 
compliance under the methods. For 
certification of precompliance, the 
standard procedures will be used for 
both the “daily emissions testing” 
option, and the “conditioning prior to 
compliance testing” option. 
Precompliance procedures are different, 
however, for the “monitoring metals in 
collected PM” method, as discussed 
below. 


Under the “monitoring metals in 
collected PM” method, operating limits 
will be established for all of the 
parameters listed in section VII.B. above 
except for the feed rate limit on each 
metal in total feedstreams. In lieu of that 
parameter, the special procedures limit 
the concentration of each metal in 
collected PM. See “Alternative 
Methodology for Implementing Metals 
Controls” in Methods Manual for 
Compliance with the BIF Regulations 
(incorporated in today’s rule as 
appendix IX of part 266). 

For certification of precompliance, the 
owner/operator must estimate the 
enrichment factor for each metal using 
engineering judgment or EPA prescribed 
default values. EPA default values are 
100 for mercury and 10 for all other 
metals. The enrichment factors are then 
used to calculate precompliance dust 
metal concentration limits using the 
allowable emission rate for each metal 
and the applicable PM standard using 
the same procedures applicable for 
certification of compliance. Daily (or 
weekly for noncritical metals) analysis 
of dust samples is required. If more than 
3 of the previous 60 samples fail, the 
owner/operator must notify the 
Director. The owner/operator is then 
allowed to burn hazardous waste for up 
to 720 hours before a revised 
certification of precompliance must be 
submitted that revises the estimated 
enrichment factors and establishes 
revised precompliance dust metals 
concentration limits. The revised 
enrichment factors must be based on 


testing or engineering judgment using 
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data or information not considered in 
the original estimate. 


J. Recordkeeping 


Over the period of interim status, 
facilities will be required to generate 
and maintain data and records designed 
to demonstrate routine compliance with 
established limits: on operating 
parameters. These records must be 
sufficient to allow a RCRA inspector to- 
review and evaluate recent and past 
operation of the facility for compliance 
purposes. Records must be maintained 
for a period of three years or until am 
operating permit is issued under 
§ 270.86, whichever is later. 


VIII. Implementation of Today's Rule 


There are three types: af treatment, 
storage, and disposal facilities (TSDF’s)} 
which mey be affected by today’s rule: 
(1) Facilities which are subject toa RCRA 
permit requirements for the first time as 
a result of today’s rule; (2) facilities. 
which are already operating under 
interim status; and (3) facilities that 
have been issued.a RCRA permit. The 
following sections. describe the 
compliance obligations for facilities that 
have units subject.to permitting due to 
today’s rule. 


A. Newly Regulated Facilities 


Prior to receiving a permit, newly 
regulated facilities (i.e., facilities which 
only contain the types of units newly 
regulated by today’s final rule} must 
qualify for interim status by the effective 
date of the rule in order to continue 
managing hazardous wastes.in units 
newly regulated by today’s rule. To 
obtain interim status, the eligible facility 
must meet three criteria: (1) On the 
effective date of the BIF rule, the facility 
must be “in existence” with respect to 
hazardous waste burning or processing 
activities; (2} within 90 days of the date 
of publication, the owner or operator 
must notify EPA or ar authorized State 
(if not previously required to do so} of 
the facility’s hazardous waste burning or 
processing activities; and (3) within 180 
days of the date of publication, the 
owner or operator must submit part A of 
the permit application. 


1. Definition of “In Existence”. 


To meet the definition of an existing 
facility, the boiler or industrial furnace 
must either be in operation burning or 
processing hazardous waste on or 
before the effective date of the rule, or 
construction of the facility (including the 
hazardous waste burning or processing 
equipment} must have commenced-on or 
before the effective date of the rule. See 
§ 266.103{a){t}{ii}. A facility has 
commenced construction if the owner or 


operator has obtained the Federal, State, 


and local approvals or permits 
necessary to begin physical 
construction; andi either: 


(a} A continuous an-site, physical 
construction program has b ar 

(b) The owner or operator has. entered 
into contractural obligations—which: 
cannot be cancelled or modified without 
substantial loss—for physical 
construction of the facility to be 
completed within a reasonable time. See. 
§ 270.2. 


2. Sectiom 3020 Notification 


BIF owners and operators burning 
hazardous waste fuels have already 
been required to notify of their 
hazardous waste fuel activities under 
existing: § 266.36 and need not renotify. 
(See section 3010{a)} which allows EPA 
to waive notification if the information 
is considered unnecessary.) Although 
today’s: rule requires small quantity 
burners and. owners and operators of 
smelting, melting, and refining furnaces 
to notify, this. notification is. not.a 
section.3010 notice and so is.not a 
prerequisite ta obtaining interim status. 

Facilities which have not submitted a 
section 3010 notification form to EPA 
must do so by May 22,1991. This is done 
by completing a section 3010 notification 
form and sending it to the appropriate 
EPA Regional Office. (See EPA form 
8700-12, dated 7/90. See 55 FR 31389, 
August 2, 1990 for a copy of the form. 
Notification instructions are set forth in 
45 FR 12746.) 


3. Part A. Permit Application 


Newly regulated facilities must also 
submit a part A permit applicatiom to the 
appropriate EPA Regional Office by 
August 21, 1991, which is the effective 
date of today's rule. (See 270:70{a) and 
EPA Fornr 8700-23, dated 1/99.) 


B. Interim Status Facilities 

Interim status facilities that contain 
units newly regulated by today’s rule 
must fife an amended part A permit 
application under 40 CFR 270.10{g) if 
they are‘ to continue managing 
hazardous waste in these newly 
regulated units. The facilities must file 
the necessary amendments to EPA by 
August 21, 1991, the effective date of the 
rule, or they will have to cease 
management of hazardous waste in 
these units: In authorized states, the 
facility should also send a copy of the 
submission to the State program. 

Today's rule amends § 270.72: te allaw 
interim status facilities to add newly 
regulated units as: a change in interim. 
status without prior Agency approval. 
The current for the addition. 
of new units in § 270.72(a)(3) require 


Agency approval! prior to making the 
change. Sectior 270:72(a){1} allows the 
addition of newly listed or identified 
wastes, and any newly regulated units 
associated with them, to be. added to the 
part A application without prior Agency 
approval. Today’s addition of 

§ 270.72(a)(6), extends this ability to any 
newly regulated unit. Taday’s rule also 
eliminates the reconstruction limit for 
the addition of newly regulated. types of 
units.. (As noted earlier, the Agency 
proposed this specific change for boilers 
and industry furnaces, but realized in 
the course of implementing. the proposal 
that the problem. was more: endemic and 
called. for a: general solution.) This. 
provision is located. in. § 270i72(b){7}. 

In order to add @ unit as a change in 
interim status under the: new. 

§ 270:72fa){6), the owner or operator 
must file the amended part A. permit 
application by the effective date of the 
rule that subjects. the unit te regulation. 

Technical Correctiorr to § 270:73 (f); 
(g). lm the course of developing today’s 
rule, the Agency discovered that 
particular regulatory provisions dealing 
with loss of interim status are 
miscodified. See §§ 270.73 (ff, fg}. We 
are amending these provisions in 
today’s notice to match the 
implementing statutory language. The 
result wilf be that neither boilers nor 
industrial. furnaces, nor other units 
which achieve interim status after Nov. 
7, 1984, are subject to the automatic 
statutory loss of interim status 
provisions. 

The 1984 HSWA amendments 
provided that each facility which: 
achieved interim. status prior to the 
effective date of the amendments would 
automatically lose its interim status on @ 
specified date, unless by am earlier 
specified date the facility applied for a 
final determination regarding the 
issuance of @ permit (i.e.,. submitted part: 
B of of its permit application. See RCRA 
sections 3006 (c)}(2). (e)(2). The dates for 
part B submission and loss of interim 
status vary according to whether the 
facility is a tand disposal facility, 
incinerator, or other facility. Jd. Of 
relevance to today’s technical 
correction, HSWA provided that interim 
status for incinerators would terminate 


five years after the enactment of HSWA 


’ (i.e., on November 8, 1989), unless the 


part B application was submitted within. 
two years after the enactment. (i.e.,. by 
November 8). 1986}; imtterim: status for 
other non-land disposal facilities would 
terminate. eight years after the HSWA. 
amendments (i.e. November 8, 1982) 
unless the part B application wes 
submitted within four years {i.e., 
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November 8, 1988). See RCRA section 
3005(c)(2). 

EPA amended its regulations on July 
15, 1985 to incorporate these and other 
HSWA changes. See 50 FR at 28703. 
EPA’s intention in promulgating these 
amendments was simply to reflect the 
new statutory provisions; for the most 
part, the Agency simply codified into the 
regulations the new HSWA language. Jd. 
at 28703. In light of the largely 
ministerial nature of the regulations, and 
in view of the need to move quickly to 
incorporate HSWA, EPA published 
these 1985 regulations without 
opportunity for public comment. Jd. (The 
D.C. Circuit eventually sustained the 
legality of these procedures in United 
Technologies Corp. v. EPA, 821 F.2d at 
714 (D.C. Cir. 1987).) 

Section 270.73 (f), (g) sets forth the 
dates on which interim status for 
incinerators and other non-land disposal 
facilities terminates if the facilities fail 
to submit their part B applications. 
However, in contrast to the HSWA 
amendments, the sections by their terms 
apply to all incinerator and other non- 
land disposal facilities, instead of being 
limited only to those facilities which had 
obtained interim status on November 8, 
1984, the date of the HSWA 
amendments. In fact, it is impossible for 
units newly subject to regulation after 
the specified dates for submission of 
part B permit applications (such as the 
boilers and furnaces regulated by 
today’s rule, or certain facilities newly 
subject to regulation under the recent 
Toxicity Characteristic rule) to comply 
with the rules as codified. EPA did not 
intend for these rules to deviate from 
statutory language. As the preamble to 
the 1985 codification regulations stated, 
the Agency simply intended for section 
270.73 (f), (g) to reflect the HSWA 
termination-of-interim status provisions. 
Td. at 28723. 

The Agency is today making a 
technical correction to these sections to 
correct this mistake, and to avoid the 
unintended (and possibly illegal) result 
that large classes of newly regulated 
units are ineligible for interim status 
because they failed to submit part B 
applications at a time they were 
unregulated. EPA is proceeding without 
proposing the correction for public 
comment, and believes that public 
comment is unnecessary, for the 
following reasons: (1) This correction 
simply conforms the language of the 
regulations to the Agency's original 
expressed intent in promulgating the 
1985 regulations, which themselves were 
validly promulgated without the 
opportunity for comment; (2) this 
correction simply conforms the 


regulations to HSWA’'s plain language; 
(3) the amendment conforms the 
regulations to the Agency's actual 
practice in implementing the regulations 
and RCRA 3005(c)(2); (4) the amendment 
is necessary to avoid rendering units 
newly regulated after specified part B 
permit application submittal dates from 
being ineligible for interim status even 
though they meet all of the statutory 
interim status eligibility criteria; and (5) 
the amendment can be viewed as an 
interpetative rule, which does not 
require prior notice and public comment. 


C. Permitted Facilities 


Some permitted facilities contain 
boiler and furnace units that are newly 
subject to subtitle C regulation as a 
result of today’s rule. These permitted 
facilities must therefore submit permit 
modifications to EPA Regional offices, 
and comply with federal permit 
modification procedures in order to 
continue to manage hazardous waste in 
these units. The modification will be 
processed under Federal permit 
modification procedures rather than 
authorized state procedures because 
this rule is promulgated under HSWA 
authority.®° However, because the 
permit undergoing modification is most 
likely a jointly issued EPA-state RCRA 
permit, a copy of the modification 
request should also be submitted to the 
state if it is an authorized state. 


1, Amendment to § 270.42(g) 


Today’s rule contains a new permit 
modification procedure in § 270.42 for 
the addition of any newly regulated 
waste management units used to 
manage hazardous wastes (see 
§ 270.42(g)). This two-step procedure 
essentially allows the permittee to notify 
the Agency of its newly regulated 
boilers and furnaces using the Class 1 
permit modification procedures, and to 
continue to handle hazardous wastes. 
Subsequently, the permittee must submit 
a Class 2 or 3 permit modification 
request to initiate a permanent change 
to the permit. The self-implementing 
interim status standards of § 266.103 
would apply until the permit was 
modified using the Class 2 or 3 
modification procedures. This new 
permit modification provision only 
applies to newly regulated units that 
were not previously subject to the 
permitting requirements of subtitle C of 
RCRA. 

Today’s new permit modification 
provision for newly regulated units is 


8° Except, however, the provisions for sludge 
infrared 


dryers, carbon regeneration units, 
incinerators, and plasma arc incinerators are not 


promulgated under HSWA authority. 


essentially identical to the special 
procedure in § 270.42(g) for newly 
regulated wastes. The purpose of 
today’s amendment is to extend the 
same opportunities and procedures that 
are available for newly regulated waste 
streams (and any units used to manage 
them) to those situations where the unit 
becomes newly regulated in absence of 
a new waste identification. (See 53 FR 
37922, September 28, 1988.) EPA believes 
that the same rationale applies to newly 
regulated types of units, and is therefore 
clarifying this provision in today’s rule. 

Without the procedure in § 270.42(g), 
the facility would need to obtain an 
approved permit modification if the 
facility were to continue managing 
hazardous wastes past the effective date 
of today’s rule, which establishes 
management standards for boilers and 
industrial furnaces. If the modifications 
were not approved within six months, 
these facilities would be barred from 
handling hazardous wastes, disrupting 
the ongoing operations of many of these 
facilities as well as other RCRA 
facilities that would then need to 
manage the wastes. As discussed below, 
EPA believes that the addition of a 
boiler or industrial furnace to a facility's 
permit is a Class 3 modification. 
Because of the time allowed for 
preparation of the modification request 
by the facility and public participation 
in the permit modification procedures, 
the Agency would be unable to review . 
and make a fina) determination on the 
modification request in the six month 
period. 

Today’s technical correction rectifies 
a potential inequity between permitted 
facilities and newly regulated facilities. 
Newly regulated facilities are required 
only to submit part A of the permit 
application, and submit the RCRA 
section 3010 Notification form, if 
necessary, to obtain interim status. Both 
activities can be easily completed by the 
effective date of today’s rule, allowing 
them to continue operations, while 
permitted facilities, who have undergone 
the scrutiny of the permitting process, 
would likely be barred from doing so. 


2. Procedures to Modify Permits 


Under today’s new procedures in 
§ 270.42(g}, a unit that is “in existence” 
as a unit by managing hazardous waste 
on or before the effective date of today’s 
rule must submit a Class | modification 
by that date. Essentially, this 
modification is a notification to the 
Agency that the facility is managing 
hazardous wastes in these newly 
regulated units. It could consist of a 
revised part A application form clearly 
indicating all activities that are newly 
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regulated as a result of today’s rule. As 
part of the Class 1 procedure, the 
permittee must also notify the public 
regarding the modification _— 90 
days of submittal to the 

Next, within 180 days o the effective 
date, the permittee must submit a Class 
2:or 3 modification request to the 
Agency. It is at this time that the 
detailed part B information must be 
submitted. The Agency believes that the 
Class 3 permit modification procedures 
are mostly likely applicable to the 
addition of boilers or industrial furnace 
units. The Class 3 modification requires 
an initial public notice by the facility 
owner of the modification request, a 60 
day public comment period, and an 
informal meeting between the owner 
and the public within the 60 day period. 
After the end of the 60 day public 
comment period, the Agency will 
develop a draft permit modification, 
open a second public comment period of 
45 days and hold a public hearing. After 
the public comment period, the Agency 
will make a final decision on the 
modification request. 

Today’s rule also amends appendix I 
to § 270.42 to classify the permit 
modifications for boilers and industrial 
furnaces. Section L is revised to include 
boilers and industrial furnaces with 
incinerators, and to specify additional 
permit conditions to conform with 
today's rule {and the conditions added 
to incinerator permits under the 
omnibus authority of § 270.32(b)(2). For 
more information on these permit 
modification procedures, see 53 FR 
37912, September 28, 1988. 


D. Addition of Storage Units as Direct 


Transfer Facilities That Obtain Interim 
Status 


As discussed in section XII.C of part 
Three of this preamble, the requirements 
for boilers and industrial furnaces are 
being promulgated under section 3004(q) 
of RCRA, which is a HSWA provision. 
As a result, under section 3006(g), EPA 
will implement these requirements in 
both authorized and unauthorized States 
until the State is authorized to 
implement these requirements in lieu of 
EPA. Based on ccmments received 
during the rulemaking, EPA is aware 
that many interim status facilities 
newly-regulated under this rule may 
wish to add storage units to their 
facilities in the future rather than 
continue direct transfer operations 
(direct firing of the burner from the 
transport vehicle). Furthermore, EPA 
recommends that facilities install tanks 
and reduce or eliminate direct transfer 
practices because of the additional 
hazards associated with the practice. As 
discussed in more detail below, EPA 


believes that such units can be added to 


the facility without awaiting complete 
permitting. 
1. Unauthorized States 

Facilities that wish to shift to storage 
from direct transfer operations and that 
are located in unauthorized states, will 
generally be able to add such units to 
the facility as a change in interim status 
under 40 CFR 270.72{a){3). In order to 
qualify for addition of units under this 
provision, the facility must: (1) Obtain 
interim status for the boiler or industrial 
furnace; and (2) submit a revised part A 
application to the EPA Regional Office 
prior to adding the storage units with a 
justification for the change. Because 
EPA strongly encourages the 
discontinuation of direct transfer 
operations at boilers and industrial 
furnaces, EPA believes that the addition 
of storage units at such facilities 
constitutes a change necessary to meet 
federal requirements under 40 CFR 
270.72(a)(3)(ii). The Regional Office must 
approve the interim status change, 
unless it is covered by amended 
§ 270.72(a)(6) just discussed. Although 
40 CFR 270.72(b) limits the extent of an 
addition that can be made during 
interim status, the addition of associated 
storage units under today’s rule would 
be exempt from this limitation pursuant 
to § 270.72(b)(2). 


2. Authorized States 


Interim status facilities located in 
authorized states that wish to 
discontinue direct transfer operations 
will also generally be able to add such 
units to the facility pursuant to 40 CFR 
270.72(a)(3). In states which are not 
authorized to implement the HSWA 
storage requirements for boilers and 
industrial furnaces, the procedure for 
adding storage units at new interim 
status boilers or industrial furnaces is 
the same as described above for 
facilities located in unauthorized states. 
Because EPA is implementing both the 
rule promulgated today and the 
associated storage requirements in such 
states, the federal rules governing 


changes in interim status apply to both - 


the boilers and industrial furnaces and 
the addition of associated storage 
facilities. 

In states which have been authorized 
to implement the HSWA storage 
requirements for boilers and industrial 
furnaces, facilities newly regulated 
under today’s rule must comply with the 
authorized state requirements 
concerning the addition of associated 
storage units. In some cases, the 
authorized state may require the facility 
to obtain a permit prior to constructing 
or operating such storage units. 
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E. Compliance with BIF Versus 
Incinerator Rules 


Existing rules (see § 266.31(c)) require 
that cement kilns burning hazardous ~* 
waste that are located in urban areas 
must comply with the hazardous waste 
incinerator standards. In addition, 
existing rules allow owners/Operators 
of any boiler or industrial furnace to 
obtain-an incinerator permit. These 
provisions exist because the Agency had 
not yet established regulatory controls 
for BIFs. In fact, the statutory provision 
(section 3004(q)(2)}({c)) requiring that 
cement kilns in urban areas be regulated 
as incinerators states that the “* * 
regulations remain in effect until the 
Agency develops substantive standards 
for cement kilns burning hazardous 
waste.” Therefore, on the effective date 
of the BIF rule, both of these regulatory 
provisions will be rescinded except as 
discussed below. 

Commenters questioned what 
regulations should more appropriately 
apply under three scenarios: (1) If a BIF 
is operating in interim status under the 
subpart O, part 265, incinerator 
standards; (2) if a BIF has already been 
issued an incinerator operating permit 
under subpart O, Part 264; and (3) if a 
BIF has previously submitted a part B 
application for an incinerator permit and 
the permit review process has 
progressed substantially by the effective 
date of the BIF rule. A BIF currently 
operating under the interim status 
incinerator regulations must comply 
with the BIF regulations on their 
effective date in lieu of the incinerator 
regulations so that it is subject to the 
more stringent BIF rule. A BIF currently 
operating under an incinerator permit 
will continue under that permit until it is 
reviewed or the permit term otherwise 
expires. At that time, the BIF rule will 
apply. Although the Agency’s general 
policy is that BIFs are to be regulated 
only under the BIF rules, we believe 
permit officials should use their 
discretion to determine whether to grant. 
exceptions for the third situation given 
the protectiveness of the standards, and 
the desirability of avoiding further delay 
and expense by having to duplicate the 
permit process under these BIF rules. 
For example, if a BIF is operating under 
the incinerator interim status standards 
but has submitted part B of the 
incinerator permit and the permit 
proceedings have progressed 
substantially, the Director may continue . 
processing the permit (and issue it) 
under the incinerator standards and use 
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omnibus authority °* to add conditions 


to the permit as necessary to conform 
with the BIF rule. 


IX. Permit Procedures 
A. Part B Information 


As proposed on May 6, 1987 (52 FR 
17015), § 270.22 provides specific 
information requirements for part B of 
the permit application. Paragraph (a) 
requires a trial burn to demonstrate 
conformance with the performance 
standards of §§ 266.104 through 266.107, 
except where the trial burn is waived. 
Although the regulatory language is 
substantively the same as proposed. it 
has been restructured for clarity, by 
specifying the documentation required 
to support a waiver from each type of 
trial burn: DRE trial burn, particulate 
matter trial burn, metals trial burn, and 
HCl/Ck trial burn. : 

In addition, the rule specifics under 
§ 270.22(a)(6) that owners and operators 
may submit data from previous 
compliance testing of the device, or from 
testing of similar boilers or industrial 
furnaces burning similar wastes, in lieu 
of a trial burn provided that the data is 
determined adequate and sufficient 
documentation of similarity is provided. 

Paragraphs (b) through (e) were added 
to § 270.22 to provide information 
requirements related to other regulatory 
provisions being promulgated today for 
boilers and industrial furnaces. 
Paragraph (d) requires information 
describing the automatic waste feed 
cutoff system. Paragraph (e) requires 
owners and operators using direct 
transfer operations to feed hazardous 
waste from transport vehicles directly to 
the boiler or industrial furnace to submit 
information supporting conformance 
with the direct transfer standards at 
§ 266.111. Under paragraph (e), owners 
and operators that claim their residues 
are excluded from regulation under 
§ 266.112 must submit information 
adequate to demonstrate conformance 
with those provisions. 


B. Special Forms of Permits 


As proposed, the final rule adds 
§ 270.66 to subpart F of part 270. This 
section establishes special forms of 
permits (see discussion below) for new 
boilers and new industrial furnaces, and 


81 EPA notes that permit writers choosing to 
invoke the omnibus permit authority of 
§ 270.32(b)(2) to add conditions to a RCRA permit 
must show that such conditions are necessary to 
ensure protection of human health and the 
environment and must provide support for the 
conditions to interested parties and accept and . 
respond to comment. In addition, permit writers 
must justify in the administrative record supporting 
the permit any decisions based on omnibus 
authority. 


sets forth requirements for the various 
periods of operation under which a 
boiler or industrial furnace operates, 
depending on applicable trial burn 
requirements. This section also 
establishes trial burn procedures. 
Finally, this section discusses special - 
procedures for permitting existing 
facilities. Although these provisions 
were described in the preamble to the 
proposal, at 52 FR 17016, they are 
described briefly below, in order to 
highlight minor changes from the 
proposed requirements. 


1. Permits for New Boilers and Industrial 
Furnances. 

Paragraph (b) specifies four operating 
periods of a permit for a new facility. 
The provisions have been restructured 
from those proposed in recognition of 
the fact that all boilers and industrial 
furnaces subject to a permit must 
undergo some type of trial burn. 
Although a facility could conceivably 
meet the requirements for a waiver of 
the DRE trial burn, particulate matter 
trial burn, metals trial burn, and HCl/Ck 
trial burn, all regulated facilities must 
demonstrate conformance with the 
carbon monoxide, and where applicable, 
hydrocarbon limits or § 266.104. 

In addition, minor revisions to this 
section have been made to make the 
permit process for new boilers and 
industrial furnaces consistent with the 
way the hazardous waste incinerator 
permitting process is implemented, i.e., 
one permit with four periods of 
operations rather than an individual 
permit for each period of operation. 

Thus, the final rule provides for 
permits addressing four periods of 
operation for all boilers and furnaces: 
The pre-tria) burn period, the trial burn 
period, the post-trial burn period, and 
the final permit period. 

Conditions addressing compliance 
with each performance standard (or 
corresponding waiver requirement) will 
be set in the permit for each period of 
operation. Applicants must submit a 
statement with part B of the permit 
application that suggests the conditions 
necessary to operate in conformance 
with the performance standards of 
§§266.104 through 266.107. For those 
performance standards for which a trial 
burn is required, the Director will use 
his engineering judgment, and 
consideration of the applicant’s 
proposal, in setting operating conditions 
in the permit sufficient to meet the 
performance standards. Once the trial 
burn data are available, they will be 
used to modify, if necessary, the final 
operating conditions in the permit. For 
those performance standards for which 
a trial burn demonstration is not 
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required (for example, when the 
applicant has chosen to comply with 
Tier I of the metals limitations under 

§ 266.106(b)), appropriate conditions (in 
the above example, metals feed rate 
limits specified under § 266.102{e){4)) 
will be set for all periods of operation. 

The pre-trial burn period begins with 
initial introduction of hazardous waste 
into the boiler or industrial furnace and 
extends for the minimum time required, 
not to exceed 720 hours of hazardous 
waste burning, to bring the device to a 
point of operational readiness to 
conduct a trial burn. This period may be 
extended once by the Director if good 
cause is shown. The trial burn period 
covers the period when the trial burn is 
conducted. This period is followed by 
the post-trial burn period, which extends 
for the minimum time necessary to allow 
analysis, data computation, and 
submission of the trial burn results and 
modification of the permit by the 
Director if necessary to reflect the trial 
burn results. Such modifications will 
proceed under the permit modification 
provisions at § 270.42. 

Paragraph (c) specifies information 
that must be included in the trial burn 
plan. Paragraph (d) establishes trial 
burn procedures, including criteria for 
approval of trial burn plans and 
requirements for submission of trial 
burn data. Paragraph (e) establishes 
procedures for selection of POHCs when 
a DRE trial burn is required. Finally, 
paragaph (f) establishes the 
determinations that the applicant must 
make based on the trail burn results— 
the data, analyses, and computations 
that must be submitted to support 
conformance with the applicable 
emissions standards. 


2. Permit Procedures for Interim Status 
Facilities. 

Applicants owning or operating 
existing boilers or industrial furnaces 
will be permitted under § 270.66(g). This 
paragraph addresses submission of trial 
burn plans and trial burn data for 
existing boilers and furnaces. These 
provisions differ from the proposal in 
that they specifically require that the 
applicable trial burn data be submitted 
and considered prior to permit issuance. 
This language conforms with the 
January 30, 1989 change to the 
hazardous waste incinerator regulations, 
promulgated at 54 FR 4286 providing 
clarification of this point. 


X. Exemption of Small Quantity Burners 


Section 3004(q)(2)(B) of RCRA 
provides EPA with explicit authority to 
exempt from regulation facilities that 
burn small quantities of hazardous 


BEST COPY AVAILABLE 
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wastes if the wastes are burned at the 
same facility at which they are 
generated. The Administrator is to 
ensure that such waste fuels are burned 
in devices designed and operated in a 
manner sufficient to ensure adequate 
destruction and removal to protect 
human health and the environment. 

The Agency has carefully evaluated 
the risks posed by small quantity 
burning and concluded that a 
conditional exemption for small quantity 
burners should be allowed where 
hazardous waste combustion poses 
insignificant risk. A discussion of the 
original May 1987 proposal and the 
subsequent October 1989 preposed 
revisions is presented below. 

On May 6, 1987 (52 FR 17034), the 
Agency proposed to exempt facilities 
that burn small quantities of hazardous 
waste that they generate on site because 
even in the absence of regulatory . 
control, the health risk posed by such 
burning would not be significant. 
Eligibility for the exemption would have 
been base on the quantity of waste 
burned per month, established as a 
function.of device type and thermal 
capacity. In order to be exempt, in 
addition to restricting the quantity of 
waste burned, a facility was required to 
notify the Regional Administrator that it 
is a small quantity burner, limit the 
maximum instantaneous waste firing 
rate to 1% of total fuel burned, and 
refrain from burning acutely toxic waste 
containing dioxin. 

On October 26, 1989 (54 FR 43730), the 
Agency proposed several revisions to 
the exemption in the 1987 notice. Rather 
than establish hazardous waste quantity 
limits as a function of device type and 
capacity, EPA proposed quantity limits 
that vary as a function of effective stack 
height. The exempt quantities proposed 
in October 1989, and promulgated today, 
include several changes to the risk 
assessment methodology. In particular, 
the quantities are based on evaluation 
of risks from hydrocarbon (HC) 
emissions instead of a PIC/POHC ratio 
as originally proposed. This change was 
made to better account for organic 
emissions from combustion. In addition, 
the procedures for evaluation of 
facilities with multiple stacks were 
revised to reduce over-regulation in 
these situations. 


A. Response to Comments 


Numerous commenters to the 1987 and 
1989 proposals objected to conservatism 
of the calculated quantity limits and/or 
the 1% limit on hazardous waste firing. 
The commenters stated that the 
assumptions used in calculating the 
exempt limits are overly conservative, 
and that the 1% limit on firing of 


hazardous waste is based on unrealistic 
and unjustifiable conclusions. The 
commenters, however, did not provide 
data or analysis to support their 
arguments that assumptions used in the 
small quantity burner exemption (SQBE) 
calculations and conditions {including 
limits on the waste to be burned) for 
exemption eligibility were too 
restrictive. Absent technical support for 
alternate approaches, the Agency 
continues to believe that the approach 
proposed in October 1989 is reasonable 
and appropriate. In addition, using less 
conservative assumptions to derive the 
exempt quantities could allow relatively 
large amounts of hazardous waste to be 
burned, a result somewhat at odds with 
the statutory language referring to small 
“quantities” of hazardous waste. See 

§ 266.108(a}(2) which limits the 
maximum hazardous waste firing rate at 
any time to 1% of the total fuel 
requirements of the device on a volume 
basis. See also § 266.108(a)(3) which 
requires the hazardous waste to have a 
minimum heating value of 5,000 Btu/Ib, 
as-generated, to ensure that the 
exemption is limited to fuels as intended 
by section 3004({q)(2)(B) and to ensure 
adequate destruction of toxic organic 
constituents. 

One commenter requested credit for 
the presence of air pollution control 
devices (APCDs). The Agency believes 
that it is no appropriate to allow credit 
for APCDs because, without 
requirements for an oversight of the 
operation and maintenance of the 
devices, there is no assurance that 
collection efficiencies are being met. 

Four commenters to the 1987 proposal 
urged EPA to delete the small quantity 
burner exemption. These commenters 
were concerned that the large number of 
boilers and industrial furnaces burning 
hazardous waste that do not have to 
meet any design requirements would 
have a detrimental effect on human 
health and the environment. The Agency 
continues to believe that the exemption 
is protective of human health and the 
environment because it is health-based, 
incorporating quantity limits and 
conservative assumptions designed to 
be protective regardiess of size and 
location of the device, or conditions of 
operation. 

Two commenters stated that the 
exemption should apply to facilities that 
generate hazardous waste at off-site 
facilities under the same ownership and 
operational control. The Agency is 
concerned, however, that contrary to 
Congress's intent, this approach could 
allow a large quantity generator to 
distribute their hazardous wastes in 
small quantities to TSDFs {including . 


~ “eftitities that are parent corporations, 
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joint ventures, subsidiaries of the 
generator, etc.) that would then burn the 
wastes without regulation. 
Consequently, the final rule limits the 
exemption to facilities that burn only 
hazardous waste generated on-site. 

One commenter to the 1987 proposal 
urged the Agency to clarify that the 1% 
limit on the hazardous waste firing is to 
be applied only to unmixed hazardous 
waste fuel, not to a mixture of _ 
hazardous and non-hazardous fuel. The 
Agency acknowledges the ambiguity in 
the proposed rule language and intended 
the proposal to require that the quantity 
determination take into account only the 
hazardous waste fuel prior to mixing 
with a nonhazardous waste fuel. 
Today's final rule contains language to 
that effect and requires the exempt. 
facility to keep records to document that 
the quantity of hazardous waste prior to 
mixing with a nonhazardous fuel 
complies with the quantity limitations. 

Six commenters to the 1989 proposal 
suggested that quantity limits be based 
on 1% of the total fuel burned and not 
the stack height, which relies upon 
dispersion only. The Agency, however, 
continues to believe that terrain- 
adjusted stack height is the important 
criterion, because it is possible that 
even a 1% limit, with large dispersion 
and low stack height, could pose a 
threat to human health and the 
environment. 


B. Basis for Today's Final Rule 


In order to calculate allowable © 
exempt quantities under today’s rule, 
worst-case dispersion coefficients 
(based on incinerator modeling), and an 
HC unit risk factor of 2 x 10-* m*/pg 
(based on a 10~* risk limit) were 
assumed, as proposed in the October 
1989 supplemental notice. Allowable 
emission rates of hydrocarbons (HCs) 
were then back-calculated as a function 
of effective stack height, terrain type, 
and land use. The assumption used in 
this back-calculation was an HC der 
concentration in the stack gas of 150 
ppmv at 99.99% DRE. Finally, the exempt 
quantities were calculated using the HC 
emission rates and an empirically- 
derived ratio of combustion gas volume 
to mass of waste. The most conservative 
allowable emission rates calculated for 
each stack height were then used as the 
established quantity limits. 

A detailed description of the 
methodology used to derive quantity 
limits for the exemption is available in 
the docket for the supplemental notice. 

As mentioned above, the use of 
effective stack height to determine 
eligible quantity limits reflects one of — 
the revisions proposed in the October 
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26, 1989 supplemental notice. The 
Agency notes that we have not 
established separate exempt quantity 
limits for the different terrain types and 
land use classifications. Rather, the 
revised quantities are based on 
assumptions of terrain and land use that 
result in the lowest (i.e., most 
conservative) exempt quantities. We 
believe that this conservative approach 
is appropriate given that there would be 
no EPA or State agency oversight of an 
operator’s determination of a facility’s 
terrain and land use classification. Some 
key assumptions used to arrive at the 
quantity limits are described below. 

EPA evaluated the risks posed by 
emissions of organic compounds, metals, 
and hydrogen chloride, the parameters 
controlled in the substantive regulations 
promulgated in today’s rule.*? The 
analysis demonstrates that the risks 
posed by organic emissions from waste- 
as-fuel activities are overwhelmingly 
dominated by the risks posed by 
carcinogenic (as opposed to 
noncarcinogenic) waste constituents. 
Accordingly, the initial evaluation 
performed in support of the small 
quantity burner exemption focused 
exclusively on carcinogenic risks, on the 
assumption that controls ensuring 
insignificant risks from organic 
carcinogenic emissions will ensure 
protection against non-carcinogenic 
releases. This assumption was 
confirmed by evaluating the potential 
risks from metals and hydrogen chloride 
that would result when those quantities 
of waste indicated by the risk analysis 
for organic carcinogens were burned. 

The risks from burning small 
quantities of hazardous waste are 
determined primarily by the following 
factors: 

© Composition of the waste stream 
being burned; 

¢ Toxicities and concentrations of 
hazardous constituents in the waste 
stream; 

¢ Destruction and removal efficiency 
achieved by the device; 

© Local meteorology, which influences 
the amount of dispersion of stack 
emissions; 

© Clustering and size of sources; and 

© The effective stack height of the 
device. 

The values of these parameters can 
and do vary widely. Reasonable, worst- 

_ Case assumptions were made for these 

parameters in the Agency's calculations 
of exempt quantities and evaluation of 
risks. In the risk analysis, EPA assumed 
an acceptable cancer risk level of 1.0 x 


*2 U.S. EPA, “Analysis for Calculating a de 
Minimis Exemption for Burning Small Quantities of 
Waste in Combustion Devices”, August 1989... 


1075 to an individual residing for 70 
years at the ground level point of 
maximum exposure to reasonable, 
worst-case stack emissions. Reasonable, 
worst-case dispersion coefficients based 
on effective stack heights were used. 
The dispersion coefficients were those 
developed in the risk analysis for the - 
proposed amendments to the hazardous 
waste incinerator regulations (See 54 FR 
43752 and 55 FR 17871). The dispersion 
coefficients differ by terrain type, land 
use, and effective stack height. Separate 
calculations were made for noncomplex 
and complex terrain and urban and rural 
land use, resulting in three different sets 
of quantity eligibility limits for each 
effective stack height. The rationale for 
the assumptions used in the risk 
analysis is discussed below. 

1. Composition of Hazardous Waste 
Stream 

Composition data on hazardous 
waste-derived fuels is scarce, 
Information gathered by the mail 
questionnaire survey and other industry 
contacts indicate that most of the 
materials burned are organic solvents 
that are usually classified as hazardous 
based on ignitability and/or toxicity. 
The actual concentrations of 
carcinogens in wastes burned by 21 
facilities during EPA’s field testing 
program for boilers and industrial 
furnaces ranged from 0 to 17% with an 
average of approximately 4%. 

The quantity of PICs measured in EPA 
test burns was found to be independent 
of specific POHC species and wasa 
function of hydrocarbon (HC) content of 
the fuel only. This is supported by 
comparisons made by MRI of PICs from 
hazardous waste and fossil fuel 
combustion. Since it is impossible to 
differentiate between the PICs from fuel 
and those from hazardous waste during 
most tests, it was assumed that the 
boilers in the EPA test burns were using 
fuels of 100% HC and all PICs are the 
result of hazardous waste burning. 
Additionally, HC emissions are 
presumed to be an acceptable 
measurement of PICs; historic data 
indicate that HC measures from 75 to 
95% of all PICs emitted. 

The hazardous waste was assumed to 
contain concentrations of cadmium, 
chromium, nickel, and lead that were 
obtained from the state sampling reports 
of the Keystone Cement Company. 
Arsenic, barium, and mercury 
concentrations were based on 90th 
percentile levels from the Engineering 
Science Background Document. 


2. Toxicity of Hazardous Constituents 


The average unit risk of those PICs 
that were identified during EPA trial 
burns was 1.0X10~m*/pg. However, it 
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is likely that the PICs resulting from 
incineration under the 99% DRE 
assumption for the small quantity burner 
analysis would have a higher toxicity 
than those measured under the 99.99% 
DRE in the EPA boiler tests, EPA 
therefore estimates the unit risk for total 
HCs to be 2.0X10~* m*/yg. This 
corresponds to a carcinogenic potency 
of Q,* =0.07 for hydrocarbons (HC). As 
explained in the October 1989 notice, 
this potency factor was used rather than 
a Q,* value of 1.0 for products of 
incomplete combustion as originally 
proposed in the May 6, 1987 proposed 
rule because the Agency was concerned 
about possible nonconservative features 
of PIC estimation. (See 54 FR 43730.) 


3. Destruction Efficiency 


The burner destruction efficiency 
determines the quantity of unburned 
hazardous wastes that will be emitted 
from the stack. Assumed values for 
boiler and furnace performance were 
selected based upon review of test data 
generated in support of this rule and 
based on the professional judgment of 
Agency staff members familiar with the 
destruction and removal efficiencies 
(DRE) typically achieved by boilers. It 
was assumed that, in the worst case, 
boilers and furnaces would only achieve 
99% DRE ®? of organic constituents. This 
represents a very poorly performing 
combustion device. In fact, as explained 
previously, most boilers and furnaces 
can be expected to achieve 99.99% DRE 
of organic waste constituents even when 
operated under less than optimal 
conditions. 


4. Assumptions Regarding Metals and 
Chlorine in Waste Fuels 


A similar reasonable, worst-case 
analysis was performed to evaluate the 
potential risks posed by emissions of 
toxic metals (including carcinogens) and 
hydrogen chloride from small quantity 
burners. As a result, it was determined 
that, at the volume cut-offs specified by 
the exemption and the assumed waste 
concentrations as discussed above, 
metals emissions caused by cofiring of 
hazardous wastes would not pose a 
significant risk. The analysis also 


' considered hydrogen chloride emissions 


assuming a chlorine content of 50% in 
the hazardous waste fuel. The chlorine 


®3 We note that we assumed 99% DRE to derive 


the small quantity burner exempt quantities rather 
than the 99.9% that the owner/operator must 
assume under the low risk waste exemption of 

§ 266.109 because monitoring of CO is not required 
for the small quantity burner exemption to ensure 
that good combustion conditions are maintained. 
CO monitoring is required under the low risk waiver 
of the DRE trial burn. 
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content in actual hazardous wastes 
seldom exceeds 3%; however, the 
highest chlorine content measured in a 
hazardous waste fuel fired in a boiler of 
which EPA is aware was 43%. Predicted 
ground level concentrations of HCl also 
did not exceed the reference aid 
concentrations. 

The assumptions used to determine 
the effect of local meteorology/ 
dispersion and the clustering of sources 
(stacks at the facility) are discussed in 
the following section. 


C. How the Exemption Is Implemented 


1. Use of Terrain-Adjusted Effective 
Stack Height 


In the 1987 proposal, the Agency used 
a set of assumptions about local 
meteorology, dispersion modeling, 
terrain conditions, etc., to determine 
eligible quantity limitations. As 
mentioned above, today's rule uses 
terrain-adjusted effective stack height 
along with the most conservative 
assumptions of terrain and land use to 
determine quantity limits for exemption 
eligibility. See § 266.108. 


2. Multiple Stacks 


As explained in the October 1989 
notice, in today’s final rule the exempt 
quantities for a facility with multiple 
stacks from boilers or industrial 
furnaces burning hazardous waste are 
limited according to the following 
equation: 


n Actual Quantity Burnedy 
~e—_—_—o———_ 10 
i=1 Allowable Quantity Burnedy 


Where: 
© n means the number of stacks 
¢ Actual Quantity Burned, means the 
waste quantity per month burned in 
stack “i” 
¢ Allowable Quantity Burned, means the 
maximum allowable exempt quantity for 
stack “i” 
For example, if a site had two stacks 
with effective stack heights (ESH) of 30 


and 10 meters, the following equation 
would hold: 


Where: 
© 140 and 40 are the exempt quantities 
from § 266.108 for stack heights of 30 and 
10 meters, respectively 
¢ Xis the waste quantity burned in the 
device with the 30 meter stack 


¢ Y is the waste quantity burned in the 
device with the 10 meter stack 


In this example, if Y is burning 15 
gallons/month, then X could burn no 
more than 87.5 gallons/month. 


D. Wastes Ineligible for Exemption 


Boilers and furnaces burning 
hazardous waste fuels containing or 
derived from any of the following 
dioxin-containing hazardous wastes are 
not eligible for the exemption: EPA 
Hazardous Waste Nos. F020, F021, F022, 
F023, FO26, and F027. See 
§ 266.108{a)(4). Given the toxicity of 
these wastes, EPA does not believe it is 
appropriate to exempt facilities burning 
them from regulation. Hazardous waste 
fuels containing or derived from these 
dioxin-containing wastes must be 
burned at a 99.9999% destruction and 
removal efficiency (DRE). We cannot 
expect boilers and furnaces to achieve 
that level of DRE when operating 
outside of the Agency's regulatory 
system. 


E. Exemption of Associated Storage 


Hazardous fuel storage practices prior 
to burning vary from site to site. Many 
facilities burning relatively large 
quantities of hazardous waste fuels hold 
the fuels in a storage system and then 
pump the waste fuels through a 
dedicated line into the combustion zone 
of the boiler. Other facilities mix 
hazardous waste fuels with other fuels 
(typically virgin fuel oil) in a storage/ 
mixing tank prior to burning the blended 
material. These tanks are not feasibly 
emptied of hazardous waste every 90 
days and so are in most cases ineligible 
for the generator accumulation 
provisions in § 262.34. 

Under today’s rule, facilities storing 
unmixed hazardous waste fuels are 
responsible for complying with all 
applicable standards for the storage of 
the hazardous waste fuel. Owners and 
operators that are eligible for the small 
quantity burner exemption and who mix 
toxic hazardous waste fuels would, 
however, be exempt from the storage 
standards after such mixing, as 
proposed. See § 266.101(c)(2). The basis 
for this exemption is discussed below. 

The Agency is promulgating an 
exemption for storage of such storage/ 
mixing tanks (for small quantity 
burners) in order for the small quantity 
burner exemption in section 
3004(q)(2)(B) to have a practical 
application. Congress evidently 
envisioned a class of facilities capable 
of burning small amounts of hazardous 
wastes safely absent regulation and 
viewed such burning as a superior 
means of managing these small amounts 
of waste. Furthermore, assuming that 
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small quantity waste storage is 
conducted safely, the Agency assumes 
that Congress also envisioned ~ 
exemption of the storage since 
permitting storage would discourage 
safe on-site burning just as much as 
regulating the burning itself. 

We believe that storage of small 
amounts of hazardous wastes mixed 
with virgin fuels would pose no 
significant incremental risks over 
storage of the virgin fuels. The monthly 
volumes of hazardous waste fuel 
covered by the small quantity burner 
exemption, for example, represent less 
than 1% of the fuel flow rate through 
these tanks. Under these circumstances, 
we think the statutory exemption can 
reasonably be read to encompass this 
limited class of storage practices as 
well. 

We note further that the Agency is 
studying other situations where 
hazardous waste-containing mixtures 
may not be appropriately subject to 
regulation and will consider whether to 
issue rules addressing the issue 
generically. It appears to us justifiable to 
address the question for the limited 
class of burning facilities in advance of 
other types of situations because 
Congress has singled out small quantity 
burning facilities for exemption where 
appropriate. We note further that to the 
extent these small quantity waste-virgin 
fuel tanks are underground storage 
tanks (as defined in RCRA section 
9001(1)), they would be subject to 
regulation under Subtitle I if they 
contain petroleum. 


F. Notification and Recordkeeping 
Requirements 


As proposed in the October 26, 1989 
supplemental notice, the final rule © 
requires (conditionally) exempt small 
quantity burners to provide a one-time 
written notification to EPA (see 
§ 266.108(d)) of their status as a small 
quantity burner and a certification that 
they are in compliance withthe _ 
requirements of § 266.108. To assist 
enforcement efforts, the owner or 
operator must also indicate in the 
notification the maximum allowable 
quantity that may be burned per month 
as provided by § 266.108{a)(1). In 
addition, the final rule requires small 
quantity burners to keep records to 
document that they comply with the 
conditions of the exemption including: 
quantities of hazardous waste burned 
per month; quantities of hazardous 
waste and other fuels burned at any 
time to demonstrate conformance with 
the 1% hazardous waste firing rate limit; 
and heating value of the hazardous" 
waste. 
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XI. of Low-Risk Waste from 
DRE Standard and Particulate Matter 
Emission Standard 


The final rule defines two types of 
“low-risk” wastes: (1) waste that is low 
risk with respect to feed rate of 
hazardous {i.e., appendix VIII, part 261) 
nonmetal constituents and, thus, is 
exempt from the t to 
demonstrate 99.99% DRE; and (2) waste 
that is low risk with respect to both 
nonmetal constituents and metals {i.e., 
the waste meets the Tier I feed rate 
limits for metals provided by 
§ 266.106(b)) and, thus, is exempt from 
both the DRE standard and the 0.08 gr/ 
dscf particulate standard. See § 266.109. 

The following sections explain these 
exemptions and how they operate. 


A. Exemption from Compliance with the 
DRE Standard 


In the May 6, 1987 proposed rule, the 
Agency proposed a risk-based, site- 
specific waiver of the DRE trial burn 
= the flue gas CO limits for facilities 

burning waste that poses insignificant 
health risks absent those controls (52 FR 
17002). Today's final rule retains the 
exemption from the DRE standard, but 
requires the facility to monitor CO 
continuously and to comply with the 
Tier I PIC controls of § 266.104({b) {i.e., 
CO cannot exceed the 100 ppmv limit on 
an hourly rolling average basis). 

In the 1987 proposal, EPA explained 
the basis for the DRE exemption for 
boilers or industrial furnaces that burn 
low-risk waste (52 FR 17002). After 
consideration, however, the 
Agency believes that controls on 
emissions of PICs are needed. This is 
because a waste with low levels of toxic 
organic constituents can nonetheless 
pose signficant health risk if it is burned 
under poor combustion conditions 
conducive to formation of PICs. Toxic 
PICs can form from poor combustion of 
nontoxic organic compounds. 

The final rule does not allow a burner 
to operate under the alternative CO limit 
provided by § 266.104(c), which allows 
higher CO levels provided that HC 
levels do not exceed 20 ppmv, because 
the Agency believes that only those 
devices operating under best 
demonstrated technology combustion 
conditions should be granted an 
exemption from the DRE requirement. 
(We note that this is consistent with the 
CO restriction for the automatic waiver 
of the DRE trial burn for boilers 
operating under the special operating 
conditions provided by § 266.110.) 
Devices operating at CO levels above 
100 ppmv on an hourly rolling average 
are not operating under best 
demonstrated technology combustion 


conditions even if they can show that 
hydrocarbon levels do not exceed 20 
ppmv (or the HC limit established under 
§ 266.104(f)). As discussed at proposal 
(see 54 FR 43723 c.3), the 20 ppmv HC 
level represents a demarcation between 

and combustion conditions. 
HC levels under best demonstrated 
technology combustion conditions 
would generally be less than 5 ppmv on 
an hourly rolling average basis. 


B. Exemption from Compliance with the 
Particulate Standard 

Today’s final rule provides a waiver 
of the particulate standard for facilities 
that both obtain the DRE standard 
waiver and meet the Tier I requirements 
for all metals. (Because the PM standard 
guards against risks from both adsorbed 
organic compounds and metals, only 
facilities with waste that is low risk for 
both organic constituents and metals are 
eligible for the PM waiver.) 

The basis for imposing a particulate 
standard on boilers and industrial 
furnaces firing hazardous waste, as 
explained in the October 26, 1989 
supplemental notice (54 FR 43719), is 
primarily the concern over adsorption of 
toxic organics and metals onto the 
emitted particulates. Consequently, the 
Agency believes that an exemption from 
the particulate standard for boilers and 
industrial furnaces is appropriate 
provided that the facility can 
demonstrate that emissions of toxic 
organics and metals do not pose 
unacceptable human health risks. 

C. Eligibility Requirements 

Three eligibility requirements for the 
low-risk waste exemption were detailed 
in the 1987 proposed rule. Many 
commenters objected to the first of these 
requirements, that 50 percent of the fuel 
fired in the boiler or industrial furnace 
must consist of oil, natural gas, coal, or 
other fossil fuels derived from these 
fuels. These commenters requested that 
EPA allow the cofiring of various other 
fuels, including tall oil, off-specification 
fuel oils, and wood chips. 

Although some of these fuels may 
provide a hot, stable flame that will 
support good combustion, the Agency is 
concerned that others may not. In 
today’s rule, the Agency is requiring for 
this exemption the same conditions on 
the primary fuel as required for the 
special operating requirements for 
boilers seeking the automatic waiver 
from a DRE trial burn (see section II.A.3 
of part three of this preamble): a 
minimum of 50% of the fuel fired to the 
boiler must be high quality “primary” 
fuel consisting of fossil fuels or fuels 
derived from fossil fuels, tall oil, or, if 
approved by the Director on.a case-by- 
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case basis, other nonhazardous fuel 

comparable to fossil fuel, and ali such 
primary fuels must have a minimum as- 

fired heating value of 6,000 Btu/Ib. 

The two remaining eligibility 
requirements, that the hazardous waste 
must have an as-fired heating value of at 
least 8,000 Btu/Ib, and that the waste 
must be fired into the flame zone of the 
combustion chamber, are being 
promulgated as proposed in 1987. The 
reasons for these requirements are the 
same as discussed in section I1.A.3 of 
part three of this preamble in the 
context of the automatic waiver of the 
DRE trial burn for boilers. 


D. How the Low-Risk Waste Exemption 
Works 


1. Constituents of Concern 


The low-risk waste exemption is 
intended to exempt a waste from either 
or both the DRE standard and the 
particulate standard if the owner/ 
operator demonstrates that, absent 
regulatory controls (i.e., under a 
reasonable, worst-case emissions 
scenario), emissions from the facility 
will not result in ambient levels of toxic 
organic compounds and/or metals that 
exceed acceptable levels. The organic 
constituents of concern are the 
hazardous organic compounds listed in 
appendix VIII of 40 CFR part 261 and the 
metals of concern are the 10 regulated 
metals. 


2. Estimation of Worst-Case Emissions 
The requirements for estimating 


worst-case emissions were discussed in 
the May 1987 proposed rule and are 
being promulgated in today’s rule with 
slight modifications. 

To estimate reasonable, worst-case 
emissions of toxic organic constituents 
in hazardous waste fuel, an owner or 
operator must: (1) Identify every 
nonmetal appendix VIII constituent that 
could reasonably be expected to be 
found in the waste; and (2) assume a 
reasonable, worst-case destruction and 
removal efficiency (DRE) for each 
constituent of 99.9 percent in calculating 
the worst-case emissions (by 
considering waste concentration and 
feed rate) from the stack for each 
constituent. This assumed DRE of 99.9 
percent is less conservative than the 
proposed 99 percent assumption in the 
1987 notice. The Agency is making this 
change in response to the many 
commenters who objected to the 99 
percent DRE assumption. Specifically, 
the commenters’ objection was that 99.9 
percent was the worst DRE measured by 
the Agency in its nonsteady-state testing 
of boilers operated under intentionally 
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upset (i.e., high CO and smoke) 
conditions. The Agency believes that 
changing the assumed DRE from 99 
percent to 99.9 percent is justified 
because today’s rule, unlike the 1987 
proposal, does not provide a waiver of 
the continuous CO emission monitoring 
(CEM) requirements. Compliance with 
continuous CO monitoring requirements 
will ensure that these devices do not 
operate under upset conditions and will 
achieve a DRE of at least 99.9 percent. 

The Agency has eliminated the 
proposed requirement that emissions of 
products of incomplete combustion 
(PICs) be estimated using a ratio of PICs 
to principal organic hazardous 
constituents (POHCs). As explained in 
the April 1989 notice (54 FR 43730), use 
of the PIC:POHC ratio may not be a 
conservative method for estimating PIC 
emissions. 

An estimate of worst-case emissions 
is not necessary for metals. To be 
eligible for the exemption from the 
particulate standard, the waste must be 
low-risk with respect to organic 
compounds and must meet the Tier I 
metals feed rate limits. See § 266,106(b). 
Those metals feed rate limits assume 
that all metals fed into the device are 
emitted. 


3. Dispersion Modeling 


Dispersion modeling must be used to 
predict the maximum annual average 
ground level concentration of each toxic 
nonmetal compound in the waste using 
procedures identical to those required to 
implement the Tier II metals controls. 
See 266.109(a)(2)(iii)(A). 


4. Acceptable Ambient Levels 


Predicted maximum annual average 
ground level concentrations of each 
toxic nonmetal compound may not 
exceed levels the Agency proposed as 
acceptable for purposes of this rule. The 
acceptable ambient concentrations were 
developed for carcinogenic and 
noncarcinogenic compounds using the 
same procedures used to develop the 
RACs and 10-* RSDs for the 10 toxic 
metals. 

To demonstrate that the 
noncarcinogenic nonmetal compounds 
listed in appendix IV of the rule do not 
pose an unacceptable health risk, the 
predicted ground level concentrations 
cannot exceed the levels established in 
that appendix. 

To demonstrate that the carcinogenic 
nonmetal compounds listed in appendix 
V of the rule do not pose an 
unacceptable health risk, the sum of the 
ratios of the predicted ground level 
concentrations to the levels established 
in the appendix cannot exceed 1.0. This 
is because the acceptable ambient levels 


established-in appendix V are based on 
a 1075 risk level. To ensure that the 
summed risk from all carcinogenic 
compounds does not exceed 10-* {i.e., 1 
in 100,000), the sum of the ratios 
described above must be used. 

To demonstrate that other compounds 
for which the Agency does not have 
adequate health effects data to establish 
an acceptable ambient level are not 
likely to pose a health risk, the predicted 
ambient level cannot exceed 0.1 »g/m’. 
This is the 5th percentile lowest 
reference air concentration for the 
cones listed in appendix IV of the 

e. 


5. Constituents with Inadequate Health 
Effects Data 


At the time of the 1987 proposal, the 
Agency had data adequate for 
establishing RACs and RSDs for only 
about 150 of the over 400 compounds 
listed in appendix VIII, part 261. In the 
preamble to the May 1987 proposal, EPA 
stated that, to be eligible for the 
exemption, health effects data (i.e., 
RACs and RSDs) must be available for 
each constituent in the waste. In 
response to. comments concerning the 
inadequacy of current health effects 
data to establish a RAC or RSD for a 
large number of compounds, we have 
established in today’s rule a 
conservative RAC value for such 
constituents determined as the 5th 
percentile lowest RAC for all of the 
nonmetal appendix VIII, part 261, 
constituents—0.1 yg/m* (see note to 
appendix IV of the final rule). EPA 
believes that this approach will be 
protective of human health and the 
environment and will not unreasonably 
restrict owners/operators from 
eligibility for the exemption. 


XII. Storage Standards 
A. Permit Standards for Storage 


Under the administrative controls for 
hazardous waste marketers, burners, 
and blenders of hazardous waste burned 
in boilers and industrial furnaces 
promulgated on November 29, 1985, and 
codified in subpart D of part 266, EPA 
subjected existing burner storage 
facilities (effective May 29, 1986) to only 
the interim status standards of part 265. 
The permit standards of part 264 were 
not applied to existing storage facilities 
in order to avoid two-stage permitting, 
given that today’s rule for permitting 
boiler and industrial furnace facilities 
was under development at that time. 
The Agency wanted to avoid requiring a 
boiler or industrial furnace owner or: 
operator to obtain a permit for their 
hazardous waste fuel storage facility 
and to soon thereafter obtain another - 
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permit for sinless of the boiler or 
industrial furnace under today’s rule. 

Today's rule does, therefore, subject - 
such existing burner storage facilities to 
the permit standards of part 264. See 
$ 266.101(c). 

Numerous comments on the May.6, 
1987 proposed rule to subject burner 
storage units to the permit standards of 
part 264 agreed that the interim status 
standards currently in force are not 
adequate and permit standards are 
needed. Several commenters were 
concerned about the potential 
mishanding of waste fuels stored on-site , 
in and around residential areas. One 
commenter requested that preburn 
transport and storage regulations for 
hazardous waste apply to all hazardous 
waste blends, mixtures, or diluted 
hazardous materials. 

With the promulgation of today's rule, 
all hazardous waste storage units will 
be subject to applicable part 264 and 265 
standards. Since hazardous waste 
storage units standards are designed to 
be protective of human health and the 
environment regardless of the location 
of the facility, on-site storage associated 
with boilers and industrial furnaces 
burning hazardous waste is not 
restricted to areas in or around 
residential areas. These standards apply 
to the storage of any hazardous waste 
blends, mixtures, or dilutions that will 
be burned at these facilities, due to the 
“mixture rule” of 40 CFR 261.3. Whereas 
nonindustrial boilers were previously 
prohibited from burning hazardous 
wastes unless they were operated in 
conformance with the incinerator — 
standards of subpart O of parts 264 or 
265, today’s rule eliminates the 
distinction between industrial and 
nonindustrial boilers. Consequently, 
today’s rule establishes standards that 
are protective when hazardous waste is 
burned in any boiler. 

One commenter recommended that 
the final rule allow the 90-day “on-site” 
accumulation provision to include - 
wastes received at the BIF from off-site, 
company-owned locations. The 90-day 
accumulation provision referred to by 
the commenter is contained in 40 CFR 
262.34({a) and only applies to generators 
of hazardous wastes. The Agency does 
not intend to apply this provision to 
hazardous waste treatment, i or 
disposal facilities. 


B. Consideration of Requirement for 
Liquid Waste Fuel Blending Tanks 


In the October 26, 1989 supplemental 
notice, the Agency requested comment 
on a requirement that all boiler and 
industrial furnaces use blending and 
surge storage tanks (i.e., other than other 
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modes of waste fuel transfer) to avoid 
flow interruptions and waste 
stratification which could affect the 
ability of a combustion device to meet 
performance standards. The majority of 
commenters opposed requiring blending 
and surge storage tanks for BIFs and 
suggested that such a requirement 
would not be necessary to ensure 
compliance with performance 
standards. Several commenters believed 
that a uniform requirement for tanks, 
containers, and/or surge tanks may not 
be universally appropriate. These 
commenters noted that some secondary 
materials such as lead acid batteries, 
flue dust, and various scraps and slags 
cannot be transferred to furnaces from a 
tank or container system. Another 
commenter suggested that in some 
instances, such as feeding incompatible 
wastes, direct transfer may be 
preferable due to health and safety 
concerns. A few commenters concurred 
with this view, but felt that storage and 
blending tanks should be required in all 
other instances. One commenter 
suggested that storage tanks should be 
required only if transport vehicles do 
not meet Department of Transportation 
requirements, secondary containment is 
not used in transfer operations, and if 
operations are not covered by site- 
specific contingency or SPCC plans. One 
commenter agreed that hazardous 
wastes should generally be fed from 
storage tanks and supported a final rule 
that would allow a “window of 
opportunity” to install storage tanks, 
thus providing an incentive for a 
company to reduce their reliance on 
direct burning from transport vehicles. 

In today’s rule, the Agency is not 
requiring storage and blending tanks for 
boilers and industrial furnaces burning 
hazardous waste because we continue 
to believe that such tanks are not 
requisite to demonstrating conformance 
with the emission standards of 
$§ 266.104 through 266.107. However, as 
indicated in the supplement to the 
proposed rule, EPA believes that 
facilities that install blending and 
storage tanks may be better able to 
control flow interruptions and waste 
stratification. Consequently, boilers and 
industrial furnaces with blending and/or 
storage tanks may operate with greater 
efficiency and thereby may more readily 
meet performance standards for 
emissions. 

We also note that, once an owner/ 
operator is in interim status, the part A 
application may be revised to convert 
from direct transfer operations to the 
use of storage units. See discussion in 
section VII.D of Part Three of the 
preamble, 


C. Standards for Direct Transfer 
Operations 


In the October 26, 1989, supplement to 
the proposed rule, EPA identified 
permitting authorities’ concerns about 
the practice of feeding hazardous waste 
fuels directly from transport vehicles to 
boilers and industrial furnaces. These 
concerns included: (1) The potential for 
fires, explosions, and spills during 
transfer operations; and (2) the 
stratification of waste in the transport 
container and the potential for waste 
fuel flow interruptions which, in turn, 
could affect the ability of the burner to 
consistently provide efficient 
combustion of the waste. EPA requested 
comment on two approaches to regulate 
direct transfer operations. One approach 
was for permit writers to use the RCRA 
omnibus authority to establish 
additional permit conditions as 
necessary to ensure adequate protection 
of human health and the environment 
from such operations. The other 
approach was to require that facilities 
burning hazardous waste use blending 
and surge storage tanks to avoid the 
flow interruptions and waste 
stratification, which would address 
permit writers’ concerns. 

In the April 27, 1990 Federal Register 
notice, EPA noted that commenters on 
the October 1989 notice stated that 
controls on transfer operations were 
needed during interim status. As a 
result, the Agency requested comment 
on the need and appropriateness of 
regulating direct transfer operations 
under interim status standards for 
containers and tank systems of subparts 
I and J of part 265. EPA received 
numerous comments in response to 
these solicitations. The majority of 
commenters recommended that EPA 
allow direct transfer with proper 
controls and restrictions, such as: (1) 
Allow direct transfer approval for 
facilities granted interim status or a 
RCRA operating permit; (2) establish 
direct transfer standards similar to 
subparts I and J of 40 CFR part 265 for 
facilities with a contingency or SPCC 
plan; and (3) allow direct transfer during 
test burns alone. Some respondents 
suggested that instead of allowing direct 
transfer, EPA should require storage and 
blending tanks for all facilities burning 
hazardous waste. 

The Agency is today promulgating 
standards regulating direct transfer 
operations. See § 266.111. The Agency 
believes that these standards will 
adequately address potential risks to 
human health and the environment. 

EPA considers direct transfer 
operations to be a part of the hazardous 
waste firing system, not a storage 
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activity. Hence, facilities that are not 
subject to the burner standards of 

§§ 266.102 (permit standards) or 266.103 
(interim status standards) are not 
subject to the direct transfer standards. 
Examples of facilities not subject to the 
direct transfer standards are small 
quantity burners exempt from regulation 
under § 266.108, metals reclamation 
furnaces deferred under § 266.100(c), 
and coke ovens exempt under 

§$ 266.100(b)(4). 

These direct transfer standards 
reference extensively the subpart I 
container standards and the subpart J 
tank standards of parts 264 and 265 and 
will apply equally to facilities operating 
under a permit as well as those 
operating under interim status. The 
regulations address the area in which 
transport vehicles are located and 
piping and other ancillary equipment 
(termed “direct transfer equipment” in 
today’s rule) used to transfer waste from 
the vehicle to the burner. The standards 
provide general operating requirements 
and controls on equipment integrity, 
containment and detection of releases, 
response to leaks or spills, design and 
installation of new direct transfer 
equipment, and closure. 


1. General Operating Requirements 


Facilities that directly transfer 
hazardous waste to boilers and 
industrial furnaces from transport 
vehicles must comply with general 
operating requirements that specify safe 
management practices for handling 
incompatible wastes, spill prevention 
controls, and automatic waste feed 
cutoffs. These general operating 
requirements apply to both 
containerized and bulk hazardous 
waste. General performance standards 
for safe operation in today’s rule include 
measures for conducting direct transfer 
operations such that fire, explosion, 
violent reactions, and other conditions 
that could threaten human health or the 
environment do not occur. Direct 
transfer from open-top containers is 
prohibited. Direct transfer equipment, 
which is any device that distributes, 
meters, or controls hazardous waste 
flow between a transport vehicle and a 
BIF, must also be closed except when 
necessary to add or remove the waste. 
Safe management practices for handling 
incompatible wastes are also required. 
Transport vehicles or direct transfer 
equipment holding ignitable or reactive 
hazardous waste must be located at 
least 50 feet from the receiving facility’s 
property line. 
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2. Inspections and Recordkeeping 

‘All equipment and areas where direct 
transfer eccurs must be inspected hourly 
for leaks during direct transfer 
operations. Control equipment, direct 
transfer equipment monitoring data, and 
other equipment ensuring compliance 
with direct transfer standards must also 
be inspected hourly. Finally, the rule 
provides recordkeeping requirements to 
document results of inspéctions. 

We note that only daily inspection is 
required under subpart J of parts 264 
and 265 for tank systems {i.e., piping, 
valves and other direct transfer 
equipment}. EPA is requiring hourly 
inspections of direct transfer operations 
because, unlike tank systems that use 
hard piping, direct transfer operations 
use flexible hoses and quick change 
coupling devices that have a greater 
potential for leaks or spills. 


3. Equipment Integrity 


Equipment integrity requirements 
address direct transfer equipment {e.g., 
piping or conveyors from the transport 
vehicle to the burner). The standards 
promulgated today require the transfer 
of waste to other equipment if 
equipment holding hazardous waste 
leaks or is in poor condition, and specify 
safe management practices for 
transferring wastes to other containers 
or transport vehicles. An assessment is 
required of existing direct transfer 
equipment that does not meet the 
secondary containment requirements 
discussed below to determine if the 
direct transfer equipment is leaking or 
unfit for use and must be certified by a 
qualified, registered professional 
engineer. If equipment is found to be 
leaking or unfit for use, the owner/ 
operator must comply with the 
requirements addressing responses to 
leaks or spills. 


4. Containment and Detection of 
Releases 


The rule requires secondary 
containment for underground direct 
transfer equipment. See § 266.111(e}(1). 
Inspections and leak tests of direct 
transfer equipment and recordkeeping 
requirements are also required. Existing 
direct transfer equipment subject to the 
secondary containment requirements of 
§ 265.193 (by reference in § 266.111(e)(1} 
of today’s rule} must comply with those 
secondary containment requirements 
within two years after the effective date 
of the rule. EPA believes that two years 
(30 months from promulgation) is a 
reasonable amount of time to enable 
owners and operators to retrofit existing 
equipment with secondary containment 
as necessary given that direct transfer 


operations generally do not involve the 
use of extensive equipment subject.to 
secondary containment. 


‘5. Response to Leaks or Spills 


Action required to be followed in the 
event of a leak or spill are based on 
those required in subpart J, part 265. See 
§ 266.11(e}{5). Should a leak or spill 
occur, equipment use must cease {to 
prevent the flow or addition of wastes 
into the direct transfer equipment or 
secondary containment system) and the 
system must be inspected to determine 
the cause of the release. The waste must 
be removed from the direct transfer 
equipment or secondary containment 
system and visible releases to the 
environment must be contained. In the 
event of a leak or spill, the Director must 
be notified of the incident in writing. 
Secondary containment, repair, or 
closure of the leaking equipment, and 
certification of major repairs must be 
provided. 


6. Design and Installation of New 
Equipment 


New direct transfer equipment must 
meet the design and installation 
standards specified in today’s rule as 
defined in § 265.192 for tank systems. 
See § 266.111(e)(4) in today’s rule 
referencing that section. The standards 
include: Specifications for assessing the 
design of new direct transfer equipment; 
backfill requirements for new 
underground direct transfer equipment; 
tightness tests; equipment support and 
protection requirements; corrosion 
protection; and written certification that 
these requirements have been met. 


7. Closure 


Today's rule applies by reference the 
closure requirements for direct transfer 
equipment provided by § 265.197 fexcept 
paragraphs (c)(2) through (c)f4)). See 
§ 266.111(e}(6). That section requires the 
removal or decontamination of waste 
residues, system components, and 
contaminated soils, structures, and 
equipment. 


XIII. Applicability of the Bevill 
Exclusion to Combustion Residues 
When Burning Hazardous Waste 


Under the Agency’s existing 
regulations, wastes that are derived 
from the treatment of listed hazardous 
wastes are.also considered to be 
hazardous unless and until they are 
delisted (see 40 CFR 261.3(c}(2).and 
(d)(2}). The combustion or processing of 
hazardous waste in a device that uses 
elevated temperatures as the primary 
means to change the chemical, physical, 
or biological. character or composition of 
the hazardous waste, is a type of 


treatment.no matter what type of device 
is used in the-process, or for what 
purpose the waste.is burned or 
processed. Accordingly, under the 
Agency's existing rules, residues from 
thermal combustion (or processing) of 
listed hazardous wastes remain the 
listed hazardous wastes until they are 
delisted. 

When the device burning hazardous 
waste is (1) a boiler burning primarily 
coal or other fossil fuels, (2) an 
industrial furnace processing primarily 
ores or minerals, or (3) a cement kiln 
processing primarily raw materials, the 
applicability of the Bevill exclusion must 
be considered (see RCRA section 
3001(b)(3)(A){i-iii)). The Bevill exclusion 
refers to residues resulting from burning 
or processing certain materials whereby 
the residues are not considered to be 
hazardous waste at this time because 
they require special study to determine 
whether they should be regulated under 
subtitle C. 

To determine whether the Bevill 
exclusion continues to apply when the 
devices described above burn or process 
hazardous waste, today’s final rule. 
promulgates the case-by-case 
determination involving a two-part test 
as discussed in the October 1989 
supplement to the proposed rule. See 
§ 266.112. Under this test, owners. and 
operators must determine on a site- 
specific basis whether the co- 
combustion of hazardous waste has 
significantly affected the character of 
the residue. The residue is considered to 
be significantly affected if both: (1). 
Concentrations of toxic (appendix VIII, 
part 261) compounds in the waste- 
derived residue are significantly higher 
than in normal (i.e., without burning/ 
processing hazardous waste) residue; 
and (2) toxic compounds are present in 
the waste-derived at levels that could 
pose significant risk to human health. If 
the case-by-case determination. 
demonstrates that the residue has been 
significantly affected (or if the owner or 
operator does not obtain data and 
information adequate to support a 
demonstration that the residue has not 
been significantly affected), such 
derived-from residues are subject. to 
regulation as hazardous waste because 
the residues are no longer the type of 
material Congress commanded the 
Agency to study before regulation. Such 
residues are no longer deemed to be 
from processing ores or minerals, 
burning fossil fuels, or making cement. 
Rather, they are from treating hazardous 
waste. . 

The following sections discuss the 
basis for applying the Bevill exclusion to 
derived-from residues, the evolution of 
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the Agency’s interpretations on the 
applicability of the Bevill exclusion to 
waste-derived residues, and how 
today’s case-by-case determination 
works. 


A. Basis for Applying the Bevill 
Exclusion to Derived-From Residues 


A number of comments questioned 
whether the Agency has the legal 
authority to determine that some 
residues from coprocessing hazardous 
waste with Bevill raw materials could 
remain excluded under the Bevill 
amendment pending completion of the 
section 8002 studies. Because the 
Agency's previous determination of this 
question (50 FR 49190 (Nov. 29, 1985)) 
could have been more fully explained, 
the Agency has decided to reopen the 
question in this rule and to respond to 
the public comments. 

The Agency's consistent position on 
this issue is that so long as the 
processing of hazardous waste does not 
significantly affect the character of the 
waste residues as high volume/low 
hazard, then those wastes can remain 
excluded under the Bevill amendment. 
Put another way, the wastes can 
potentially remain the type of material 
that Congress told the Agency to study 
before imposing subtitle C regulation. 

Instead of focusing on the question of 
whether coprocessing hazardous waste 
affects the composition of the residues 
from a Bevill device, some commenters 
would have it that the mixture and 
derived-from rules apply to the residues, 
so that the residues are subject to 
subtitle C (assuming listed wastes are 
coprocessed) regardless of the actual 
effect of burning hazardous waste. At 
the least, the statute does not compel 
this result. In the case of utility boilers 
burning fossil fuels, the statute states 
explicity that wastes “generated 
primarily from the combustion of coal or 
other fossil fuels” is to be excluded. See 
section 3001(b)(3)(A)({i). Thus, some type 
of co-combustion is expressly 
authorized. With respect to the two 
remaining categories of Bevill waste 
(wastes from processing ores and 
minerals and cement kiln dust), the 
Bevill amendment (section 
3001(b)(3)(A)) does not use the term 
“primarily”, but does not expressly 
address the question of whether the 
exemption applies when the residues 
are produced in part from burning 
hazardous waste. Thus, read literally, 
dust from a cement kiln that burns 
hazardous waste along with normal raw 
aeorer could be termed “cement kiln 

lust.” 4 


® EPA does not accept the argument that the 
“primarily” 


omission of the word in regard to ore/ 


If there were doubt on this point, the 
Agency is convinced that it is dispelled 
by the 1984 amendments. Sections 
3004(q)(1) and 3010{a) both state 
explicitly that “(n)othing in this 
subsection shall be construed to affect 
or impair the provisions of section 
3001(b)(3)” (the Bevill amendment). This 
language would be meaningless unless it 
allowed some residues from Bevill 
devices burning hazardous wastes 
(specifically hazardous waste fuels) to 
remain within the scope of the Bevill 
amendment. Although commenters 
argued, based on passages from the 
legislative history, that the provision 
should not be given this natural 
meaning, the Agency does not find the 
argument persuasive. Rather, the 
legislative history appears to state that 
Bevill devices burning hazardous waste 
fuels will be subject to the emission 
standards developed pursuant to section 
3004(q). See H. Rep. No. 198, 98th Cong. 
ist Sess. 41; S. Rep. No. 284, 98th Cong. 
ist Sess. 37. Today’s rules accomplish 
that result. 

At the same time, the Agency is 
concerned about reading the Bevill 
amendment in a manner that gives it 
undue scope, such as by allowing Bevill 
devices to serve as a dumping ground 
for other hazardous wastes. We do not 
view the interpretation adopted today 
as allowing the exemption to have 
undue scope. In the first place, 
emissions from the Bevill device itself 
are regulated. Second, the facility 
becomes subject to the facility-wide 
corrective action provisions of sections 
3008(h) and 3004(u) by virtue of 
regulation of the combustion activity. 
Thus, potential problems relating to 
mismanagement of waste residues must 
be evaluated and addressed no later 
than during the permitting process. 

Most importantly, the Agency believes 
that the reading adopted strikes a 
reasonable balance between the terms 
of the Bevill amendment and other 
provisions and regulations relating to 
hazardous waste management. A 
reading that would disqualify residues 
from the Bevill amendment if any 
hazardous waste is burned in the device 
would exalt form over substance by 
barring from Bevill eligibility a residue 
that was not discernably affected by 


mineral processing wastes and cement kiln dust 
means that the residues must come exclusively from 
processing raw materials exclusively. This type of 
negative inference is not a compelled reading of the 
statute, and the legislative history to the provision 
in fact indicates that Congress used the term 
“primarily” with respect to utility wastes to overrule 
a 1978 EPA proposed regulation on the scope of 
utility wastes, rather than to affect the scope of the 
remaining two Bevill categories. 126 Cong. Rec. 3363 
(1980). 
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burning hazardous waste. Given that 
such material could be exactly the high 
volume/low hazard residue that 
Congress told the Agency to study 
before regulating, EPA does not agree 
with an interpretation that automatically 
forecloses it from Bevill status. In 
addition, use of Bevill devices for 
combusting hazardous wastes provides 
needed treatment capacity for a number 
of hazardous wastes, and the Agency 
would be reluctant to adopt an 
interpretation that discouraged safe 
processing of hazardous waste by 
necessarily imposing hazardous waste 
disposal costs on residues that might not 
be affected by the hazardous waste 
combustion. 


For all of these reasons, therefore, the 
Agency is reading the statute in a way 
that does not automatically disqualify 
residues from coprocessing hazardous 
wastes in Bevill devices from eligibility 
for Bevill exempt status. 


B. Evolution of Interpretations 


To determine whether the Bevill 
exclusion continues to apply when the 
devices described above ®* burn 
hazardous waste fuel, the Agency stated 
in 1985 (see 50 FR 49190 (Nov. 29, 1985)) 
that the exclusion continues to apply as 
long as the hazardous waste is burned 
for energy recovery (i.e., not for 
destruction). The underlying principle 
for this determination was that when 
hazardous waste is used as fuel, the 
character of the residue would continue 
to be determined by the Bevill material 
(e.g., coal, ores or minerals, or cement 
raw materials) being burned or 
processed. Thus, the residue should 
remain within the Bevill exclusion 
pending special study before it could be 
regulated under subtitle C. 

In the May 6, 1987 proposed rule (52 
FR 17012-013), the Agency suggested 
refining these determinations to address 
residues from industrial furnaces 
processing ores or minerals and that 
also process hazardous waste for 
materials recovery, and residues from 
cement kilns that may process 
hazardous waste as an ingredient. 


85 EPA notes that in assessing whether residues 
have been affected by hazardous waste burning it is 
using a somewhat more rigorous test for assessing 
inorganic contamination—use of the TCLP rather 
than the synthetic acid rain leaching procedure— 
than it used in making the high volume/low hazard 
determination for mineral processing wastes. 54 FR 
at 36630 (Sept. 1, 1989). The Agency views this as an 
additional safeguard to assess the possible effect 
coprocessing of hazardous waste may have had on 
the residues. 

8¢ This is, a boiler burning primarily coal, an 
industrial furnace processing primarily ores or 
minerals, or a cement kiln processing primarily raw 
materials. 
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exclusion provided that at least 50 
percent of the raw material fed to the 
device consisted of a virgin ore, mineral, 
or normal raw material. However, 
residues from devices burning - 
hazardous waste for the purpose of 
destruction (i.e., for neither energy nor 


The Agency has evaluated these 
interpretations of the applicability of the 
Bevill exclusion to waste-derived 
residues in light of its stated principle 
that residue that results from coburning 
hazardous waste and Bevili raw 
materials should remain within the 
Bevill exclusion provided that the 
character of the residue is determined 
by the Bevill material {i.e., the residue is 
not significantly affected by the 
hazardous waste}. As discussed in the 
October 1989 supplement to the 
proposed rule (54 FR 43733-36), the 
Agency does not believe that its data 
base for making these interpretations is 
sufficient to ensure that, in every case, 
the residue would not be significantly 
affected by the hazardous waste. 
Further, the Agency has reconsidered 
whether the interpretation that residues 
generated by the subject devices when 
burning waste for destruction are not 
within the Bevill amendment is 
consistent with the stated principle.- 
Consequently, the Agency proposed in 
the supplemental notice to require case- 
by-case determinations of the effect of 
burning hazardous waste on residuals. 
That case-by-case approach is 
promulgated in today’s rule. 


C. Case-By-Case Determinations 


We discuss below which devices are 
eligible for the Bevill exclusion of 
residues and how the two-part test 
works for determining whether 
combustion of the waste has 
significantly affected the residue. 

1. Eligible Devices 

Until further studies were completed, 
Congress intended to exclude from 
subtitle C regulation residues from: {1) 
Devices that burn primarily fossil fuel: 
(2) industrial furnaces that process ores 
or minerals; and (3) cement kilns. As the 
Agency reads these provisions, to be 
eligible for exclusion from subtitle C 
regulation under the Bevill amendment, 
the waste-derived residue must be 
generated from: (1) A boiler burning 
primarily coal §7 (2) an industrial 


*7 The Agency has determined that residues from 
Cofiring hazardous waste with cil or gas ate not 
excluded under the Bevill amendment because the 
character of the residue would be determined by the 


furnace processing primarily ores or 
minerals (otherwise, residues could not 
be said to come from processing ores 
and minerals, but rather from processing 
other materials), or (3} a cement kiln 
processing primarily raw materials. To 
implement the provision that, to be 
eligible for the Bevill exclusion the 
device must burn primarily Bevill 
material, EPA is requiring that a boiler 
must burn at least 50 percent coal, an 
industrial furnace must process at least 
50 percent ores or minerals, and at least 
50 percent of the feed stock to a cement 
kiln must consist of normal raw 
materials. This requirement also 
confirms the Agency's long-standing 
interpretation that the Bevill exclusion 
applies only to primary facilities and not 
to secondary facilities such as 
secondary smelters.5® See § 266.112{a). 


2. Two-Part Test 


Today's rule requires a case-by-case 
determination as to whether the 
hazardous waste being burned or 
processed significantly affects the 
character of the residue with respect to 
inorganic and organic toxic {i.e., 
appendix VIII, part 261) constituents. 
The residue is considered to be 
significantly affected if both: (1) 
Concentrations of toxic {Appendix VIII) 
compounds in the waste-derived residue 
are significantly higher than in normal 
{i.e., without burning/processing 
hazardous waste) residue; and (2) toxic 
compounds are present in the waste- 
derived residue at levels that could pose 
significant risk to human health. Part 
One of the test need not be conducted if 
the waste-derived residue passes Part 
Two of the test fi.e., if the health-based 
concentration limits are not exceeded). 
Such a waste would still meet the high 
volume/low hazard Bevill threshold. 

a. Part One—Comparison with 
Normal Residues. Part One of the test 
requires a comparison of hazardous 
waste-derived residues with normal 
residues to determine if toxic 
compounds are present at statistically 
significant higher levels. See 
§ 266.112((b)(1). The toxic compounds of 
concern are any compound listed on 
appendix VI, part 261, that may 
reasonably be expected to be a 
constituent in the hazardous waste plus 
the list (see appendix VIII to the rule} of 


hazardous waste. This is because oil and gas 
generally produce little residue when burned and, 
thus, te:<'c constituents from the hazardous waste 
can sigrucantly affect any residue generated. See 
BOER ABi8s (Mov. 20, 1985), The Agency in not 
reopening this.determination in today’s rule. 

** In support of this reading, one court has held 
{hat residues from a secondary lead smeler are not 
covered by the Bevill amendment. //co Co: versus 
EPA (W_D. Ala. 1986). 


organic compounds that are common 
products of incomplete combustion 
(PICs) from burning hazardous waste. 
The total concerntration of each 
compound of concern in the residues 
must be determined.®® Analytical 
procedures are provided in Test 
Methods for Evaluating Solid Waste, 
Physical/Chemical Methods (SW-846) 
incorporated by reference in § 260.11{a). 

The rule requires the use of a 
statisticaltesttocomparethe == 
concentrations of toxic constituents in 
samples of normal (without burning/ 
processing hazardous waste) residues 
with samples of waste-derived residues. 
In the statistical test, the 95th percent 
confidence interval about the mean of 
the normal residue concentrations (using 
a “t" distribution) is used to determine 
the upper 95th percent confidence 
interval about the mean. Procedures that 
must be used to determine the upper 
95th percent confidence interval about 
the mean are prescribed in “Statistical 
Methodology for Bevill Residue 
Determinations” in Methods Manual for 
Compliance with the BIF Regulation, 
incorporated in today’s rule as appendix 
IX of part 266. A minimum of ten 
composite samples must be obtained 
and analyzed to represent the normal 
residue in order to effectively calculate 
the upper 95th percent confidence 
interval about the mean. This is the 
concentration that the waste-derived 
residue may not exceed to pass Part 
One of the test. The waste-derived 
residue must be characterized by 
composite samples with a composite 
period not to exceed 24 hours to ensure 
that residues are managed properly and 
promptly (i.e., as exempt residues or 
hazardous waste) and to provide for 
effective enforcement. The sampling 
approach must be based on (and be 
consistent with) representative sampling 
protocols described in SW-846 and must 
be documented by recordkeeping. 

If operating conditions change so. that 
concentrations of toxic compounds in 
normal residue may (would have} 
decrease(d}, the owner and operator 
must re-establish the “baseline” 
concentrations in normal residue and 
use the lower baseline levels for the test. 
This is necessary to ensure that owners/ 
operators do not use the most 
contaminated raw materials in order to 
burn more hazardous waste, and then 
switch back to their norma) raw 
materials. 


8° We note that Part One of the test considers the 
total concentration of each compound, while Part 
Two of the test considers, for metals, the 
concentration in an extract generated from the 
Toxicity Characteristic Leachate Procedure: (FCLP}. 
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b. Part Two.—Comparison With 
Health-Based Limits. Part Two of the 
test requires a comparison of the 
concentration of toxic constituents in 
the waste-derived residues with health- 
based limits the Agency has established 
in appendix VI to the rule. The 
comparison is made to determine if 
toxic compounds in the waste-derived 
residue are present at levels higher than 
the health-based limits. The toxic 
compounds of concern are the same as 
for Part One of the test—any compound 
listed on appendix VIII, part 261, that 
may reasonably be expected to be a 
constituent in the hazardous waste plus 
the list (see appendix VIII to the rule) of 
organic compounds that are common 
products of incomplete combustion 
(PICs) from burning hazardous waste. 
The total concentration of each 
nonmetal compound of concern in the 
waste-derived residue must be 
compared with the health-based limit. In 
addition, the concentration of each 
metal of concern in an extract from the 
Toxicity Characteristic Leaching 
Procedure (TCLP} must not exceed the” 
health-based limits. 

The Agency does not have adequate 
health effects data (e.g., MCLs, RfDs, 
unit risk values) to establish health- 
based limits for many compounds listed 
in appendix VIII, part 261. 
Consequently, we have conservatively 
established a health-based limit for such 
compounds based on the 5th lowest 
percentile value of the health-based 
values for nonmetal compounds 
established in appendix VII to the rule. 
That value is 0.002 ug/kg. This is the 
same approach EPA used to establish a 
RAC for compounds where insufficient 
health effects data were available to 
establish a RAC or RsD for the 
compound. 

The rule requires the use of total 
concentrations of nonmetal compounds 
rather than extract concentrations for 
the test of health significance because of 
burning toxic nonmetal compounds in 
these devices should be to destroy the 
compounds. (Use of total nonmetal 
concentrations thus serves as a partial 
check that combustion is being 
conducted properly.} The health-based 
limits for the metals in appendix VII of 
the rule are the Toxicity Characteristic 
{TC) limits (see § 261.24) for those 
metals for which TC limits have been 
established. To establish health-based 
limits for the other metals, the Agency 
applied the same 100 fold dilution factor 
to leachate concentrations used to 
establish the TC limits. The Agency has 
also used this same dilution factor in 
assessing whether mineral processing 
wastes satisfy the low hazard prong of 


the Bevill test. See 54 FR 36630 (Sept. 1, 
1989). 

To determine if the concentrations of 
toxic compounds in the waste-derived 
residues are higher than the health- 
based limits, owners and operators must 
obtain and analyze composite samples 
of waste-derived residues with a 
composite period not to exceed 24 hours. 
The sampling approach must be based 
on (and be consistent with) 
representative sampling protocols 
described in SW-846 and must be 
documented by recordkeeping. 


D. Recordkeeping 


Owners and operators must maintain 
for a period of three years records of 
sampling and analyses of residues to 
support claims that the waste-derived 
residue retains the Bevill exclusion. 


E. Other Considerations 
1. Generic Determinations 


In the October 26, 1989 supplement to 
the proposed rule, the Agency requested 
data and information that it could use to 
support: (1) Generic determinations of 
levels of toxic constituents in normal 
(i.e., generated without burning/ 
processing hazardous waste) residues; 
and (2) generic determinations that 
certain waste-derived residues are not 
significantly affected by burning/ 
processing hazardous waste, and, thus, 
remain excluded without the need to 
make the case-by-case demonstration. 

a. Normal Residues. After review of 
comments on the 1989 supplemental 
notice, the Agency concluded that it is 
not practicable to establish generic 
concentrations of toxic constituents in 
normal residues. Commenters noted that 
there were so many site-specific 
variables that affect the concentration of 
toxic constituents in normal residues 
that this approach was not workable. 
Variables include the type of industrial 
furnace, type of fuels burned, and type 
and source of raw materials used by 
industrial furnaces. The Agency initially 
considered establishing generic 
concentration levels in normal residues 
to avoid giving an advantage to facilities 
that use fuels or raw materials with high 
(i.e., higher than normal for the industry) 
levels of toxic constituents. Normal 
residues from such facilities would have 
high levels of toxic constituents. Thus, 
waste-derived residues from such 
facilities could also have high levels of 
toxic constituents. Consequently, such 
facilities could burn/process hazardous 
waste with high levels of toxic 
constituents without losing the Bevill 
exclusion of residues. We note that 
enforcement officials will give priority 
consideration to those facilities whose 
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residues fail part 2 (health-based limits) 
of the test to determine Bevill 
applicability and rely on part 1 
(comparison with normal residues} to 
retain the exclusion. Owners and 
operators must be able to support, at 
any time, that the nonhazardous waste 
feedstreams being fed into the device 
when hazardous waste is fired are the 
same (or would not decrease the 
concentrations of toxic constituents in 
residues) as those fired when the 
concentrations of toxic constituents in 
normal residues were determined. If the 
concentrations of toxic constituents in 
nonhazardous feedstreams decrease 
significantly from those concentrations 
when the normal residue was generated 
for purposes of establishing normal 
concentrations of toxic constituents (or 
if design or operating conditions change 
such that levels of toxic constituents in 
normal residue could decrease 
significantly), then the owner/operator 
must establish new, lower, 
concentrations for normal residue. 

b. Excluded Residues. The Agency 
also concluded that it is not practicable 
to make generic determinations that 
certain waste-derived residues are not 
significantly affected by burning or 
processing of hazardous waste and, so, 
remain excluded. This approach is not 
workable given that the exclusion would 
have to be conditioned on a number of 
factors including: (1) The composition, 
feed rate, and method of feeding the 
harzardous waste; (2) the type of device; 
(3) the composition, feed rate, and 
method of feeding any other fuels; and 
(3) the composition, feed rate, and 
method of feeding any raw materials. 
The data base to support such 
determination is not available. 
Moreover, any such generic exclusion 
that is necessarily conditioned on so 
many factors would be of little practical 
use to the regulated community given 


the variability of normal operations. 
2. Burning for Destruction 


The case-by-case approach to 
determine the effect of coburning on 
residues from Bevill devices focuses on 
the residues that are actually generated 
rather than on the purpose for which the 
hazardous waste is burned. Thus, 
residues generated from burning 
hazardous waste in boilers and 
industrial furnances for the purpose of 
destruction °° are eligible to retain the 


°° For example, wastes with low heating value 
that are not burned for materials recovery or as an 
t are burned for destruction. We note that 
such wastes may be burned only by new facilities 
as incinerators under an operating perm permit or by 
those existing facilities operating under interim 
status that also have certified compliance with the 


applicable emissions standards. 
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Bevill exclusion. The Agency’ s historic 
approach to the issue of cogenerated 
residues has been to focus on the 


character of the residues to ascertain 
what determines their character—the 
Bevil) material or the hazardous waste 
being burned/processed (see 50 FR 
49190 (November 29, 1987). The statute 
itself does not directly specify that the 
purpose of the burning is a relevant 
criterion, but instead states that certain 
types of waste are excluded from 
subtitle C regulation pending completion 
of required special studies. Since the 
Bevill devices would still be engaged in 
the Bevill activity, and composition of 
the residues would potentially be 
unaffected, the Agency sees no absolute 
bar to allowing Bevill status for such 
residues. 


Part Four: Provisions 


1, Regulation of Carbon Regeneration 
A. Bosis for Regulating Carbon 


Regenerating Units as Thermal 
Treatment Units 


In today’s rule, EPA is sdiilia i the 
regulatory status of carbon 
regeneration ®! units. Since 1980, 
controlled flame (direct flame) carbon 
regeneration units which destroy 
organic contaminants adsorbed onto 
activated carbon have met the definition 
of incinerator and were subject to 
regulation as such, while carbon 
regeneration nonflame thermal units 
were treated as exempt reclamation 


units. Today's rule defines carbon 
regeneration unit and incinerator (see 

§ 260.10) to ensure that both direct flame 
and nonflame thermal carbon 
regeneration units are regulated as 
thermal treatment units under the 
interim status standards of part 265, 
subpart P, and the permit standards of 
part 264, subpart X. 

One commenter expressed concern 
that the thermal treatment standards of 
subpart X were vague. EPA disagrees 
and points out that subpart X, part 264 
covers miscellaneous hazardous waste 
management units that do not or may 
not fit the description of any of the units 
covered by other part 264 regulations. 
Without subpart X, these unregulated 
units could only operate as interim 
status facilities and could not be fully 
permitted, thereby preventing the 
construction of new units or some 
expansions of existing units. EPA 
recognized that some types of new units 
that were not previously allowed to be 
constructed could reduce risks to human 
health and the environment from the 


%) The term ‘sepseration” includes reactivation 
of used carbon for 


management of hazardous waste: 
vaadiaah it of subpart X generic 


mmitting standards was intended to 
— such construction and flexibility 
for technical development and 


innovation and to cover diverse 
technologies and units. The subpart X 


standards specify that health and 
environmental safety must be a primary 
concern during the management of 
hazardous wastes in miscellaneous 
units. If the need arises, the Agency may 
develop specific technology standards in 
the future (see 52 FR 46964, December 
10, 1987}, Although several commenters 
supported the application of part 264, 
subpart O incinerator standards to 
direct flame and nonflame devices, EPA 
has decided against this since 
demonstration of conformance with the 
DRE standards (and the proposed CO/ 
THC standards} may not be achievable 
or warranted for carbon regeneration 
units considering the relatively low 
levels of toxic organic compounds 


adsorbed onto the activated carbon. 


B, Definition of Garbon Regeneration 
Unit and Revised Definition of 
Incinerator 


Several commenters requested that 
EPA consider revising the definition of a 


carbon regeneration unit so that certain 
units used for air emissions control, wet 
oxidation, and general recycling, would 
not be regulated. Activated carbon units 
used as air emission control devices of 
gaseous industrial process emissions 
will not necessarily be regulated 
because trapped organics in such 
columns are not hazardous wastes 
because the gas originally being treated 
is not a solid waste [it is an uncontained 
gas °7), and therefore any condensed 
organics do not derive from treatment of 
a hazardous waste. (The nongas 
residues from these devices could be 
hazardous wastes if they are listed or if 
they exhibit a characteristic, however.} 
However, regeneration or reactivation of 
carbon used to control air emissions 
from hazardous waste treatment, 
storage, or disposal facilities (e.g., under 

40 CFR parts 264 and 265, subpart AA, 
june 21, 1990, 55 FR 25454) is subject to 
regulations as a RCRA thermal 
treatment unit. 

We considered whether other units 

ly are engaged in reclamation, or 

whether the regeneration of the carbon 
is just the concluding aspect of the 
waste treatment process that 
commenced with the use of activated 
carbon to adsorb waste contaminants, 
which are now destroyed in the 


“regeneration” process (just as rinsing 


92 See 47 FR at 27530 (June 30, 1982) and 54 FR at 
60973 (Dec. 11, 1989}. 


out a container of hazardous waste is a 
stage in the storage process and does 
not constitute recycling of the 
container). Irrespective of whether these 
units are better classified as waste 
treatment or recycling units (or whether 
the units are flame or nonflame devices), 
we are concerned, as indicated above, 
that emissions from the regeneration 
PTACESS CAN Pose & SETLOUS hazard to 
public health if not properly controlled, 
and therefore are clarifying today that 


they are regulated as therma) treatment 
ts. 
We note that this revision also applies 


to those carbon regenera tion units that, 
while in active service treating 
wastewater, meet the definition of 
wastewater treatment units in § 260.10. 
Such units are exempt from RCRA 
permitting standards while treating 
wastewater. However, these units are 
not exempt from RCRA regulation when 
they are being regenerated because they 


- are not treating wastewater during the 


regeneration process. Rather, the 
activated carbon columns themselves 
afte being treated thermally. The thermal 
regeneration unit is subject to part 265, 
subpart P (existing units) or part 264, 


subpart X (new units). 


C. Units in Existence on the Effective 
Date of the Rule are Eligible for Interim 


Status 

Although certain carbon regeneration 
units may technically have met either 
the 1980 or 1985 definitions of 
incinerator, the Agency believes that 


there has been legitimate doubt as to 
these units’ regulatory status (which is 


why the Agency undertook this 
rulemaking to clarify the status). The 
units might potentially have been 


classified as incinerators, thermal 
treatment units, or perhaps exempt 
recycling units. It would also have been 
confusing to interpret the rules ina 
manner that carbon regeneration units 
were not all regulated in the same way, 
given that their functions and activities 
are roughly identical whether or not the 
units are direct-fired. In fact, the most 
natural classification of these units, and 
the one the Agency intended, is as 
thermal treatment units. (EPA does not 
believe that these are recycling units, 
but rather that regeneration is a 
continuation of the waste treatment 
process, that process consisting of 
removal of pollutants by adsorption 
followed by their destruction. Nor does 
the Agency believe that incinerator 
standards make technical sense for 
these devices, as noted above). In 
addition, few if any of these units have 


actually been regulated as incinerators 
in practice. 
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For these reasons, EPA is finding 
pursuant to § 270.10(e}(2) that there was 
substantial confusion as to which 
owners or operators of carbon 
regeneration unite were required to _ 
submit a partA application and that this 
confusion is attributable to ambiguities 
in the subtitle C rules. Accordingly, such 
owners and operators may submit part 
A applications by the effective date of 
today’s regulations and be eligible for 
interim status under part 265, subpart P 
(assuming they meet remaining 
requirements for interim status 


eligibility, and the facility is not already 


‘ subject to interim status for other units}. 


Il. Sludge Dryers 

In today’s rule, the Agency is 

clarifying the regulatory status of sludge 

dryers. In particular, the rule adds a 
definition of “sludge dryer” to § 260.10 
and amends the definition of 
“incinerator” in § 260.10 to specifically 
exclude sludge dryers. 

On November 17, 1980 (45 FR 76074), 
EPA suspended the applicability of the 
RCRA permitting requirements (40 CFR 
part 122, which is now codified as part 
270) and hazardous waste management 
facility standards (40 CFR parts 264 and 
265) to owners and operators of devices 
meeting the definition of “wastewater 
treatment unit” in 40 CFR 260.10 and 
270.2. 

Since promuigation of this wastewater 
treatment unit exclusion from RCRA 
permitting requirements, the Agency has 
received numerous requests to 
determine if certain types of units 
satisfy the definition of “wastewater 
treatment unit” and, therefore, would 
not require a RCRA permit. Many of 
these requests have concerned the 
regulatory status of thermal treatment 
units, particularly sludge dryers. 
Commenters have also requested 
clarification of the regulatory status of 
sludges from thermal treatment units. 
Most of the requests have been from 
owners and manufacturers of sludge 
dryers. The Agency believes that 
approximately 40 sludge dryers are 
currently being used in the metal 
finishing industry to dehydrate metal 
hydroxide sludges (EPA Hazardous 
Waste F006) generated in the treatment 
of wastewater. 

In response to these inquiries, EPA 
distributed policy memoranda to the 
Regional o explaining that a sludge 
dryer is included within the scope of the 
wastewater treatment tank exclusion, 
provided that it meets the definition of 
“wastewater treatment unit.” (See 
OSWER Policy Directives 9503.52-1A 
and 9503.51-1A, available upon request 
from the RCRA Hotline.) In addition, 
with respect to the status of the sludges 


themselves, they are hazardous waste if 


identified or listed (including by 
application of the mixture and derived- 
from rules) and are subject to regulation 
when removed from the tanks. 

Despite the original November 17, 
1980 preamble discus discussion and the policy 
clarification, the regulatory status of 
sludge dryers has continued to be 


unclear. One reason for the confusion is 
because it is not clear whether a sludge 
dryer satisfies the third component of 
the definition of wastewater treatment 
unit {i.e., whether it meets the definition 
of a “tank” or “tank system"). The 
Agency has determined that sludge 
dryers that are integrally equipped with 
feed or discharge hoppers that provide 
for an accumulation of waste satisfy the 
definition of “tank system.” 9% Based on 
information available to EPA at this 
time, it appears that most sludge dryers 
are so equipped. (Those sludge dryers 
that are not so designed may still be 
considered tanks, but a case-by-case 
decision must be made.} The Agency 
has also determined that other types of 
equipment not obviously meeting the 
“tank” definition, such ag presses, 
filters, sumps, and other types of 
processing equipment, are covered 
within the meaning of the term “tank” or 
“tank system” when used in the context 
of this exclusion (see OSWER Policy 
Directive 9503.52-1A). 

Another reason that the regulatory 


status of sludge dryers has been the 
subject of many questions may be 
because some sludge dryers technically 


meet the current definition of an’ 
“incinerator,” although EPA never 


intended to regulate direct-flame (or 


nonflame) sludge dryers as incinerators. 
When EPA amended the definition of 
“incinerator” to use physical design 
criteria rather than a primary purpose 
test (i.e., purpose of burning) to define 
an incinerator, it did not intend to bring 
sludge dryers under regulatory control 
as incinerators. (See 50 FR 625, January 
4, 1985, indicating that the revised 
definition would not bring lars large 
numbers of devices other than 

incinerators under incinerator 
standards.) Under the former primary 
purpose definition, sludge dryers were 
not incinerators. Although under the 
1985 revised definition of incinerator 
sludge dryers could be classified as 
incinerators, this was not EPA's 
intention. The Agency is clarifying this 


ambiguity by clearly regulating all 


” ®3 We note that sludge dryers that are a part of a 
wastewater treatment facility that ie subject to 
tion under either section 402 or 307(b) of the 
Clean Water Act and that do not meet the definition 
of a tank system are subject to RCRA regulation as 
thermal treatment units, just like sludge dryers that 
are not a part of a wastewater treatment system. 


nonexempt sludge dryers (i.e., those not 
meeting the definition of “wastewater 
treatment unit” under today's rule, as 
discussed below) under the interim 
status standards of part 265, subpart P 
(“Thermal Treatment”), and the permit 
standards of part 284, subpart X 
(“Miscellaneous Units”). See 55 FR 
17866 (April 27, 1990) for details. Given 
that such units managing hazardous 
waste always were subject to some type 
of regulation, they are not newly eligible 
for interim status as a result of today’s 
clarification. 

Even though as a result of this 
amendment sludge dryers are 


potentially subject to regulation under 
subpart P of part 265 and subpart X of 
part 264 as other thermal treatment 
units, shidge dryers that meet the 

§ 260.10 definitions of “wastewater 


treatment unit” and “tank" or “tank 


system” continue to be exempt 
wastewater treatment units under 

§§ 264.1(g)(6) and 265.1(c){10). The 
Agency believes that virtually all sludge 
dryers meet the tank/tank system 


definition and, therefore, would be 


exempt when used as part of a 


wastewater treatment system. 


A. July 1990 Proposal 
To better clarify the regulatory status 
of sludge dryers, the Agency proposed 
on July 18, 1990 (55 FR 29280} 
definition for “sludge dryer” to clearly 
distinguish them from other thermal 
treatment units: Sludge dryer means any 
enclosed thermal treatment device that 
is used to dehydrate sludge and that has 
a maximum total thermal input of 1,500 
= of sludge treated on a wet-weight 
asis. 


In the same notice, the Agency also 
proposed to amend the definition of a 
wastewater treatment unit to say that 
sludge dryers were the only thermal 
treatment devices (heretofore) meeting 
the definition of a wastewater treatment 
unit that were exempt from regulation. 

Today's rule clarifies that sludge 
dryers meeting the definition of a 
wastewater treatment unit are exempt 
from regulation (by promulgating a 
definition of sludge dryer and revising 
the definition of incinerator to exclude 
sludge dryers). EPA also proposed a 
further clarification that other devices 


that use heat to treat wastewaters were 
not to be considered eligible for the 
wastewater treatment tank exemption. 
The Agency indicated, without 
discussion, that it had not intended for 
such units to be eligible for the 
exemption and that the proposal was a 
simple clarification which reflected 
common understanding within the 
Agency and the regulated community. 
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Commenters disagreed with this 
assessment of the regulations, and the 
Agency has since studied the issue in 
more depth. It appears that the Agency 
was mistaken in its assessment both of 
the current intended scope of the rule 
and of common understanding of what 
the rule covers. With respect to such 
devices as evaporators and steam 
strippers used in wastewater treatment, 
the Agency has in fact traditionally 
regarded such units as eligible for the 
wastewater treatment exemption. See 55 
FR at 25467 (June 21, 1990). Commenters 
likewise indicated their understanding 
that current rules exempt such devices. 

Given the narrow scope of the 
proposal, the clear indication that any 
change would not be a clarification of 
existing rules (as indicated) but rather a 
potentially far-reaching alteration, and 
the absence of any discussion (or study) 
of whether a substantive change in 
regulatory status of these devices is 
warranted, EPA cannot go forward. 
Consequently, we are not adopting any 
other part of the definition of 
wastewater treatment unit discussed in 
the 1990 notice. 


B. Summary of Public Comments 


EPA received comments regarding the 
status of sludge dryers in response to 
the April 27, 1990 BIF notice and the July 
18, 1990 notice discussed above. 

Many of the commenters to these 
notices supported the inclusion of sludge 
dryers in the wastewater treatment unit 
(WWTU) definition. The commenters, 
however, requested clarification on 
whether units similar to sludge dryers 
(e.g., evaporators) would also be eligible 
for the WWTU exclusion. As discussed 
above, other devices using heat that 
meet the definition of wastewater 
treatment unit would continue to be 
exempt from RCRA regulation (except, 
of course, an incinerator, boiler, or 
industrial furnace burning hazardous 
waste). 

Eleven commenters to these proposals 
stated that the maximum 1,500 Btu/Ib 
thermal input requirement in the sludge 
dryer definition is too low. Citing low 
thermal efficiencies (especially for 
indirect-fired dryers), these commenters 
recommended thermal input 
requirements ranging from 1,700 to 3,300 
Btu/Ib. 

After consideration of the 
commenters’ concerns and further 
review of the technical background 
information on the thermal input limit, 
the Agency is today revising the thermal 
input limit to 2,500 Btu/lb wet sludge. 
The Agency believes that depending on 
the nature of the treatment system, the 
thermal input to a bona fide sludge 
dryer (i.e., a device that is not an 


eeing can be as high as 2,500 Btu/ 


Several commenters also requested 
that EPA clarify that the total thermal 
input limit was not to include the 
heating value of the sludge itself given 
that a number of sludges that are dried 
have as-fired heating values of 1,000 to 
2,700 Btu/Ib. The Agency agrees. The 
final rule explicitly excludes the heating 
value of the sludge from the 2,500 Btu/Ib 
limit on thermal input. With this 
clarification, however, we note that the 
primary purpose test—dehydration—is 
the primary distinction between a 
sludge dryer and an incinerator. This is 
because a sludge incinerator can readily 
meet the thermal heat input limit of 2,500 
Btu/lb when the heating value of the 
sludge itself is not included. However, 
the primary purpose of a sludge dryer is 
dehydration while the primary purpose 
of an incinerator is volume reduction to 
produce an ash residue. Thus, we 
believe that the definition in today’s rule 
adequately distinguishes between 
sludge dryers and incinerators. 
Nevertheless, it should be noted that 
any person claiming the wastewater 
treatment unit exemption for a sludge 
dryer must have documentation to 
support that the primary purpose of the 
device is to dehydrate sludge, not to 
destroy sludge to produce an ash 
residue. 

The Agency received many responses 
to its request for comments on whether 
it is necessary to specify a minimum 
percent volume reduction in the 
definition of a sludge dryer. Although 
one commenter stated that a percent 
volume reduction should be specified in 
the sludge dryer definition, twelve of the 
commenters stated that such a 
requirement would be arbitrary, 
confusing, unworkable, and costly to 
enforce. Two of the commenters stated 
that a minimum percent weight 
reduction would be more appropriate. In 
today’s rule, the Agency has decided not 
to specify a minimum percent volume 
(or weight) reduction in the definition of 
a sludge dryer. The Agency believes that 
such a specification would be difficult to 
support and would not be needed to 
distinguish sludge dryers from 
incinerators. 

Several commenters stated that the 
Agency should address emissions of 
volatile organics from units such as 
sludge dryers. In addition, two 
commenters recommend a 1,000 Btu/Ib 
thermal input limit for the device to 
control volatile emissions from sludge 
dryers. EPA recognizes the need to 
address volatile emissions from sludge 
dryers and intends to evaluate 
alternatives for regulating these units at 
a later date. However, because this rule 


simply clarifies that EPA intended for 
sludge dryers that meet the definition of 
a wastewater treatment unit to be 
exempt from the RCRA rules, it would 
be inappropriate to address volatile 
organic emissions at this time. 
Nonetheless, sludge dryers that do not 
meet the definition of a wastewater 
treatment unit (e.g., sludge dryers that 
are not a part of a wastewater treatment 
facility that is subject to regulation 
under either section 402 or 307(b) of the 
Clean Water Act) are subject to 
regulation as thermal treatment units 
under subpart X of part 264. Under those 
standards, the Agency may apply 
controls on volatile organic (and other) 
emissions as necessary to protect 
human health and the environment. 

After considering comments on the 
proposed sludge dryer definition, EPA is 
today promulgating the following 
definitions: 

Sludge dryer means any enclosed 
thermal treatment device that is used to 
dehydrate sludge and that has a 
maximum total thermal input, excluding 
the heating value of the sludge itself, of 
2,500 Btu/Ib of sludge treated on a wet- 
weight basis. 

Incinerator means any enclosed 
device that: (1) uses controlled flame 
combustion and neither meets the 
criteria for classification as a boiler, 
carbon regeneration unit, or a sludge 
dryer, nor is listed as an industrial 
furnace; or (2) meets the definition of 
infrared incinerator or plasma arc 
incinerator. 


Ill. Classification of Coke and By- 
Product Coal Tar 


A. AISI Petition 


The American Iron and Steel Institute 
(AISI) petitioned EPA with respect to 
the practice of recycling tar decanter 
sludge by the following means: 

1. Applying the sludge to coal prior to 
or just after charging the coal into the 
coke oven; and 

2. Combining the sludge with coal tar 
prior to its being sold. 

The coke and the coal tar are often 
used as fuel and so have been classified 
as solid wastes and hazardous wastes 
since they are fuels produced or 
otherwise containing a hazardous 
waste—EPA Hazardous Waste No. 
KO087, tar decanter sludge. See 
§ 261.2(c)(2)(i)(B). These hazardous 
waste fuels have been exempt from 
regulation under § 261.6(a)(3){vii) and 50 
FR 49170-171 (November 29, 1985). The 
AISI has requested that EPA not classify 
such coke or coal tar as solid wastes. 
AISI submits that recycling the decanter 
sludge in this manner does not 





Federal Register / Vol. 56, No. 35 / Thursday, February 21,:1991 / Rules and Regulations. 


significantly affect the concentration of 
toxic metal and organic constituents of 
the coke or coal tar. EPA has indicated 
that waste-derived fuels could be 
classified as products under such 
circumstances, “since the more waste- 
derived fuels from a process are like 
products from the same process 
produced by virgin materials, the less 
likely EPA is to classify the waste- 
derived fuel as a waste.” 50 FR 49169 
(Nov. 29, 1985). To support its request, 
the AISI submitted data on the metals 
and organic constituents in coke, coal 
tar, and tar decanter sludge both with 
and without sludge recycling. the data 
and the Agency's response are 
discussed below. 


B. Process Description 


Coke used for making iron is 
manufactured through the destructive 
distillation of coal in ovens. A typical 
oven holds aproximately 13 tons of coal 
which is heated to a temperature of 
about 2000°F. Generally 20 to 100 ovens 
are located adjacent to each other in a 
“coke oven battery.” The destructive 
distillation or “coking” process takes 
about 15-18 hours. During that time 
period, about 20-35 percent of the coal is 
converted to coke oven gas (COG) 
consisting of water vapor, tar, light oils, 
heavy hydrocarbons, and other chemical 
‘compounds. The COG is collected from 
the top of the coke oven and, in most 
cases, sent to the by-product plant via 
the coke battery main. The COG is then 
cleaned by removing wastes and by- 
products prior to being burned, generally 
in the coke oven under-firing system. As 
a first step in the COG cleaning process, 
the coal tars, consisting of heavy 
hydrocarbons, are condensed from the 
gas. In addition, most of the particulate 
that escapes from the ovens is collected 
in the tar. This particulate is believed to 
consist principally of coal fines. The 
particulate or solids are then removed 
from the tar in the tar decanter. The coal 
tar is then burned as fuel or sold for use 
in various products such as roofing 
cement. The sludge has been listed as 
EPA Hazardous Waste No. K087 and is 
disposed of or recycled either by mixing 
with coal prior to being charged to the 
coke oven or mixing with coal tar after 
pers! processing (grinding) prior to 
sale, 

Approximately 8-12 gallons of tar are 
produced per ton of coke. In addition, 
approximately one pound of tar 
decanter sludge is produced for every 40 
pounds of tar produced. 


C. Basis.for Approval of the AISI 
Petition 


The AISI submitted data from metal 
and organic chemical analyses for the 


coke, coal tar, and tar decanter sludge 
from four plants. The Agency reviewed 
these results and determined the 
following: 

1. The recycling of tar decanter sludge 
by application to the coal charge does 
not appear to have a significant effect 
on the chemical composition of coke; 

2. The organic chemical composition 
of the tar decanter sludge does not 
appear to be significantly different from 
the coal tar; and, 

3. The concentration of one metal, 
lead, in the sludge appears to be slightly 
higher than in the coal tar. However, the 
increase does not appear to be 
statistically significant due to the high 
variability of the concentration values. 

Based on the above and the fact that 
there is such a small quantity of sludge 
relative to the quantity of coke and coal 
tar produced by the coking process, EPA 
believes that sludge recycling, as 
described here, does not significantly 
affect the concentration of toxic metals 
and organic constituents in coal tar or 
coke. Furthermore, coke, coal tar, and 
the decanter tank tar sludge are similar 
materials formed in a single process and 
contain the same contaminants. In this 
circumstance, when the coke and the 
decanter tank tar sludge are very nearly 
the identical substance and, moreover, 
come from a single process, the Agency 
is warranted in exercising its discretion 
to determine that this management of 
the sludge is “not part of the waste 
diposal problem”, and hence that the 
coke product is no longer a RCRA solid 
waste. American Mining Congress v. 
EPA, 907 F. 2d 1179, 1186 (D.C. Cir. 1990). 
Therefore, in today’s rule, EPA is 
classifying such coke and coal tar as 
products, not wastes. As a result, the 
coke and coal tar will be excluded under 
40 CFR 261.4 from the definition of solid 
waste and not subject to RCRA 
hazardous waste management 
regulations, when used as a fuel. A 
necessary corollary to this action is also 
to exclude the coking process from 
regulation when K087 is used as an 
ingredient to produce coke. Given that 
K087 is for practical purposes just like 
other materials used to produce coke 
and comes the the same process as 
these other materials, it would be 
anomalous to assert RCRA control over 
the coking process. Again, this form of 
sludge management—which is the same 
as raw material management—does not 
appear to EPA to be part of the waste 
disposal problem.®* (In addition, coke 


®*The Agency is not aware of any other 


hazardous wastes that are burned in coke ovens as _ 
an ingredient that are just like other materials used _ 


to produce coke, If such materials are used, the 


' - Agency would encourage the industry to provide the 


7203. 


ovens are subject to a special regulatory 


regime under amended section 112(i)(8) 
of the Clean Air Act, and RCRA 
regulation of this particular practice 
could disrupt the Clean Air Act 
regulatory scheme. Thus, the Agency 
views RCRA regulation of this practice 
as inappropriate in any case.) 

This exemption applies only to the 
waste-derived fuels and only when 
derived from tar decanter sludge, K087. 
Thus the tar decanter sludge, K087, is 
subject to full RCRA regulation prior to 
recycling. In addition, the exemption 
does not extend to coke or coal tar 
produced from hazardous waste (e.g., 
spent solvents) other than tar decanter 
sludge, EPA Hazardous Waste K087. 


IV. Regulation of Landfill Gas 


In the November 29, 1985 final rules 
regulating hazardous waste burned for 
energy recovery, the Agency indicated 
that gas recovered from hazardous 
waste landfills that is burned for energy 
recovery in boilers or industrial furnaces 
is not regulated under the waste-as-fuel 
rules. 50 FR 49171. EPA took this action 
in order to study further the extent to 
which there might be jurisdictional 
limits on the Agency's authority under 
section 3004(n) of RCRA to regulate 
gaseous emissions from hazardous 
waste. Jd. In today’s rule, we are 
amending this language slightly by 
indicating that the exemption also 
applies to gas recovered from solid 
waste landfills. Therefore, gas recovered 
from a solid waste landfill that exhibits 
a hazardous characteristic would also 
be exempt from today’s rule when 
burned for energy recovery in a boiler 
and industrial furnace. 

In addition, the Agency solicited 
comment, in the May 6, 1987 proposed 
rule, on whether the hydrocarbon phase 
of the condensate removed from 
recovered gas should also be exempt 
from regulation when burned as fuel (52 
FR 17021). Two commenters responded 
that the condensate contains chemical 
constituents similar to fossil fuels such 
as kerosene met ea that the 
handling and burning of the gas 
condensate poses no significant hazard 
to human health. The commenters 
encouraged the Ageny not to regulate 
the hydrocarbon phase of the landfill 
gas condensate unless the hydrocarbons 
exhibit'a subtitle C characteristic of a 
hazardous waste. However, data on 
condensate composition provided by 
one respondent was vague and 
represented only one source of 
condensate. Absent adequate data EPA 


necessary information in order to determine 


whether the exclusion should be modified. 
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is not promulgating an exemption from 
regulation of the hydrocarbon phase of 
the landfill gas condensate at this time. 
Facilities that wish to burn a landfill gas 
condensate may consider whether they 
are eligible for the small quantity burner 
exemption promulgated in this rule. 


V. Definitions of Infrared and Plasma 
Arc Incinerators 


Today’s rule establishes definitions 
for infrared and plasma arc incinerators 
and revises the definition of incinerator 
to explicitly include these devices. As 
discussed in the April 27, 1990 proposed 
amendments to the incinerator 
standards (55 FR at 17869-70), EPA is 
clarifying that these devices are 
incinerators rather than (other) thermal 
treatment units subject to regulation 
under subpart X of part 264 (or subpart P 
of part 265 for interim status units) 
because: (1) although these devices use 
nonflame sources of thermal energy to 
treat waste in the primary chamber, they 
invariably employ controlled flame 
afterburners to combust hydrocarbons 
driven off by the primary process {and, 
thus, they meet the definition of an 
“incinerator” under § 260.10); and (2) the 
incinerator standards are workable and 
protective for these units. 

We note that today’s action merely 
clarifies the regulatory status of these 
devices. It does not subject them to 
regulation for the first time; they have 
been regulated since 1980. Thus, interim 
status is not reopened for these devices. 


Part Five: Administrative, Economic, and 
Environmental impacts, and List of 
Subjects 


L. State Authority 


A. Applicability of Rules in Authorized 
States 


Under section 3006 of RCRA, EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program within the State. (See 40 CFR 
part 271 for the standards and 
requirements for authorization.) 
Following authorization, EPA retains 
enforcement authority under sections 
3008, 7003 and 3013 of RCRA, although 
authorized States have primary 
enforcement responsibility. 

Prior to the Hazardous and Solid 
Waste Amendments of 1984 (HSWA), a 
State with final authorization 
administered its hazardous waste 
program entirely in lieu of EPA 
administering the Federal program in 
that State. The Federal requirements no 
longer applied in the authorized State, 
and EPA could not issue permits for any 
facilities in the State which the State 
was authorized to permit. When new, 
more stringent Federal requirements 


were promulgated or enacted, the State 

was obliged to enact equivalent 
authority within specified time frames. 

New Federal requirements did not take 

effect in an authorized State until the 

_— adopted the requirements as State 
aw. 

In contrast, under section 3006(g) of 
RCRA, 42 U.S.C. 6926(g), new 
requirements and prohibitions imposed 
by HSWA take effect in authorized 
States at the same time that they take 
effect in nonauthorized States. EPA is 
directed to carry out those requirements 
and prohibitions in authorized States, 
including the issuance of permits, until 
the State is granted authorization to do 
so. While States must still adopt 
HSWA-related provisions as State law 
to achieve or retain final authorization, 
the HSWA applies in authorized States 
in the interim. 

The majority of today’s rule is 
promulgated pursuant to section 3004(q) 
of RCRA, a provision added by HSWA. 
(The provisions that are not 
promulgated pursuant to HSWA are the 
provisions for sludge dryers, carbon 
regeneration units, infrared incinerators, 
and plasma arc incinerators.) Therefore, 
the Agency is adding the requirements 
(except the non-HSWA provisions) to 
Table 1 in § 271.1(j) which identifies the 
Federal program requirements that are 
promulgated pursuant to HSWA and 
that take effect in all States, regardless 
of their authorization status. States may 
apply for either interim or final 
authorization for the HSWA provisions 
identified in Table 1, as discussed in the 
following section of this preamble. 


B. Effect on State Authorizations 


As noted above, EPA will implement 
the majority of the provisions of today’s 
rule in authorized States until they 
modify their programs to adopt these 
rules and the modification is approved 
by EPA. Because these provisions of the 
rules are promulgated pursuant to 
HSWA, a State submitting a program 
modification may apply to receive either 
interim or final authorization under 
section 3006(g)({2) or 3008(b), 
respectively, for these provisions on the 
basis of requirements that are 
substantially equivalent or equivalent to 
EPA's. The procedures and schedule for 
State program modifications for either 
interim or final authorization are 
described in 40 CFR 271.21. It should be 
noted that ali HSWA interim 
authorizations will expire January 1, 
1993. (See § 271.24(c).) 

The provisions of today's rule that are 
not promulgated pursuant to HSWA— 
provisions for sludge dryers, carbon 
regeneration units, infrared incinerators, 
and plasma are incinerators—are not 


effective in authorized States. Thus, 
these requirements will be applicable 
only in those States that do not have 
final authorization. In authorized States, 
the requirements will not be applicable 
until the State revises its program to 
adopt equivalent requirements under 
State law. 

40 CFR 271.21(e){2) requires that 
States that have final authorization must 
modify their programs to reflect Federal 
program changes, and must 
subsequently submit the modifications 
to EPA for approval. The deadline by 
which the State must modify its p 
to adopt the HSWA portion of today’s 
tule is July 1, 1993 if a statutory change 
is not needed, or July 1, 1994 if a 
statutory change is needed. The 
deadline by which the State must 
modify its program to adopt the non- 
HSWA portion of today’s rule is July 1, 
1992 if a statutory change in not needed, 
or July 1, 1993 if a statutory change is 
needed. These deadlines can be 
extended in certain cases (40 CFR 
271.21(e)(3)). Once EPA approves the 
modification, the State requirements 
become Subtitle C RCRA requirements. 

States with authorized RCRA 
programs may already have 
requirements similar to those in today’s 
rule. These State regulations have not 
been assessed against the Federal 
regulations being promulgated today to 
determine whether they meet the tests 
for authorization. Thus, a State is not 
authorized to implement these 
requirements in lieu of EPA until the 
State program modification is approved. 
Of course, States with existing 
standards may continue to administer 
and enforce their standards as a matte: 
of State law. 

In implementing the Federal program 
for the HSWA portion of today’s rule, 
EPA will work with States under 
cooperative agreements to minimize 
duplication of efforts. In many cases, 
EPA will be able to defer to the States in 
their efforts to implement their 
programs, rather than take separate 
actions under Federal authority. 

States that submit their official 
applications for final authorization less 
than 12 months after the effective date 
of these standards are not required to 
include standards equivalent to these 
standards in their application. However, 
the State must modify its by the 
deadlines set forth in § 271.21(e). States 
that submit official applications for final 
authorization 12 months after the 
effective date of these standards must 
include standards equivalent to these 
standards in their application. 40 CFR 
271.3 sets forth the requirements a State 
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must meet when submitting its final 
authorization application. 


Il. Regulatory Impacts 
A. Cost Analysis 
1. Background 


Prior to publication of the proposed 
regulations in May 1987, the Agency 
examined the projected compliance 
costs, economic impacts, and risk 
reductions associated with the proposed 
rules. This effort consisted of a detailed 
examination of the pre-proposal draft as 
it was drafted in mid-1986 and a 
supplement prepared in late 1986 ®5 that 
examined several changes in tax policy 
and regulatory approach that eccurred 
after the first analysis was completed.®® 

The analyses estimated that of the 
approximately 1,000 BIFs identified as 
firing hazardous wastes, approximately 
20 percent were likely to discontinue 
burning hazardous wastes because of 
the rules, 60 percent would burn small 
amounts of waste and would qualify for 
the small quantity burner exemption 
(SQBE), and the remaining 15 percent 
would obtain full permits. Because the 
final 15 percent of devices represent 
large facilities, however, the impact on 
the total quantity of waste burned 
would be small. For.example, under the 
“base case” scenario, although 20 
percent of the devices would 
discontinue burning hazardous wastes 
and a number of other devices would 
reduce the quantity of hazardous waste 
they combust in order to qualify for the 
SQBE, only 3 percent of the quantity of 
waste combusted in the absence of 
regulations would be diverted to other 
devices. The mid-1986 analysis 
estimated that under this scenario, the 
aggregate after-tax cost of compliance to 
individual firms would be $5.2 million 
per year and that the before-tax social 
cost would be $8.2 million per year. 
Under other sets of assumptions {i.e., 
other scenarios), these costs were likely 
to be higher, but in all cases were 
estimated to be less than $100 million 
per year. 

Based on these analyses, the Agency 
concluded that the total social costs, 
impact on market competition, and the 
impact on small businesses were such 
that the proposed regulations did not 
constitute a major rule, and that a 
formal Regulatory Impact Analysis as 
described in Executive Order 12291 was 
not required. 


°° US. EPA, “Regulatory Analysis for Waste-As- 
Fuel Technical Standards”, Draft Report, October 
1986. 5 

°° U.S. EPA, “Effects of Recent Changes on the 
Estimated Costs and Benefits of the Proposed 
Waste As Fuel Technical Standards”, January 1987. 


A number of comments on the 
economic analysis were received from 
affected businesses and other groups. 
Most of these commenters contended 
that the cost of compliance had been 
underestimated by the Agency. Based 
on these comments, as well as changes 
made in the final regulation compared to 
the proposed requirements, the Agency 
has reexamined and updated the earlier 
analyses. 


2. Revised Cost Analysis 


As indicated earlier, there have been 
a number of changes made in the 
regulations that are expected to increase 
the cost of compliance. In addition, the 
Federal tax code was changed in late 
1986, the cost of goods and services to 
the economy as a whole has increased 
due to inflation, and the estimated cost 
of specific requirements associated with 
the BIF regulations have been 
reexamined. The new analysis focused 
on assessing the impact of changes in 
compliance costs on typical facilities, 
and did not reexamine the impact of 
these changes on the selection of 
regulatory options by individual 
facilities. In addition, no effort was 
made to explicitly examine the impact of 
the final rules on the economic 
competitiveness of individual firms or 
industries, nor on the reduction in public 
health risks. 

The primary changes that have 
occurred in the regulations subsequent 
to proposal have been revised 
requirements for continuous emission 
monitoring of CO and HC; addition of 
the PM standard, interim status 
compliance procedures, and limits on 
emissions of several additional metals 
and Ch; and increases in recordkeeping, 
sampling, and analysis requirements. 
The impact of these changes plus the 
impact of tax code changes and inflation 
on the before- and after-tax costs of the 
BIF regulations are summarized in Table 
1. When combined with the original 
“base case” cost estimates prepared in 
1986, the revised cost estimate for the 
promulgated rule is $15.2 million per 
year before taxes and $10.3 million per 
year after-taxes. 

The increased cost for CO and HC 
monitoring reflects the costs for 
installation of a more comprehensive 
CO monitoring system than was 
originally estimated and the cost of 
installing HC monitors on an estimated 
20 devices (primarily cement kilns) that 
will operate under the Tier fi CO and 
HC limits. The zero cost increase 
associated with the PM emission 
standard reflects the expectation that 
BIFs complying with the metals 
standards will achieve the 0.08 gr/dscf 
standard, and that most existing 


industrial furnaces and some boilers are 
already subject to this emission level [or 
a more stringent level) as the result of 
State Implementation Plans or New 
Source Performance Standards. As a 
result, no incremental increase for 
compliance with the PM emission limit 
is projected. 

The additional costs for interim status 
compliance reflects the increase in 
annualized costs {over a 10 year period) 
for preparation of the precompliance 
and compliance certification packages 
(including compliance testing) by 
approximately 150 BIFs. The additional 
cost for the Cl. standard is based on the 
incremental cost of analysis for Ch 
beyond that already required to 
determined HC] emissions. 

The increase in annual recordkeeping, 
sampling, and analysis costs reflects a 
reassessment of the estimated costs in 
the 1986 analysis. These increased costs 
reflect a before-tax increase of 
approximately $2.4 million for 
recordkeeping and $0.6 million for 
sampling and analysis. 

The impact of the 1986 tax code 
changes was to reduce the marginal tax 
rate imposed on before-tax profits and, 
thus, has the affect of increasing the 
impact of compliance costs on after-tax 
profits. As a result, the change in the 
1986 tax code is to increase the after-tax 
cost of the regulations by an estimated 
$0.6 million per year. The increase in 
costs due to inflation reflects an 
estimated increase in compliance cost of 
20 percent between the time of the 
initial analysis (based on 1985 dollars} 
and 1990. 


TABLE 1 
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B. Regulatory Flexibility Act 

The Regulatory Flexibility Act (RFA) 
requires Federal regulatory agencies to 
evaluate the impacts of regulations on 
small entities. The RFA requires an 
initial screening analysis to determine 
whether the proposed rule will] have a 
significant impact on a substantial 
number of small businesses. As 
indicated at proposal (52 FR 17030), the 
Agency estimates that a substantial 
number of smal] entities will not be 
significantly impacted by the rule. 
Although the Agency estimates that 
changes to the rule since proposal and 
re-evaluation of some cost estimates 
made during the initial impact analysis 
will result in a higher cost to the 
regulated industry, the Agency 
continues to believe that a substantial 
number of small entities will not be 
significantly impacted by the rule. 


C. Paperwork Reduction Act 


The information collection 
requirements in this rule have been 
submitted for approval to the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act 44 U.S.C. 
3501 et seg., and assigned OMB Control 
number 2050-0073. 

Ill. List of Subjects in 40 CFR Parts 260, 
261, 264, 265, 266, 270, and 271 

Administrative practices and 
procedures, Confidential business 
information, Hazardous materials 
transportation, Hazardous waste, Indian 
lands, Insurance, Incorporation by 
reference, Intergovernmental relations, 
Packaging and containers, Penalties, 
Recycling, Reporting and recordkeeping 
requirements, Security measures, 
Security bonds, Water pollution control, 
Water supply. 

Dated: December 31, 1990. 

F. Henry Habicht Ii, 

Deputy Administrator and Acting 
Administrator. 

PART 260—HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 


1. In part 260: 


1. The authority citation for part 260 
continues to read as follows: 

Authority: 42 U.S.C. 6905, 6912(a), 6921 
through 6927, 6830, 6934, 6935, 6937, 6938, 
6939, and 6974. 

2. Section 260.10 is amended by: (1) 
revising the introductory text; (2) 
revising the definition of “incinerator”; 
(3) amending the definition of “industrial 
furnace” by revising the introductory 
text and redesignating paragraph (12) as 
(13) and by adding new paragraph (12); 
and (4) adding, in alphabetical order, 
definitions for “carbon regeneration 
unit”, “infrared incii;erator”, “plasma 
arc incinerator” and “sludge dryer” to 
read as follows: 


§ 260.10 Definitions. 
When used in parts 260 through 266 
and 268 of this chapter, the following 


terms have the meanings given below: 
* * ¥ a * 


Carbon regeneration unit means any 
enclosed thermal treatment device used 
to regenerate spent activated carbon. 


* * * * 


Incinerator means any enclosed 
device that: 


(1) Uses controlled flame combustion 
and neither meets the criteria for 
classification as a boiler, sludge dryer, 
or carbon regeneration unit, nor is listed 
as an industrial furnace; or 

(2) Meets the definition of infrared 
incinerator or plasma arc incinerator. 

* * * * * 

industrial furnace means any of the 
following enclosed devices that are 
integral components of manufacturing 
processes and that use thermal 
treatment to accomplish recovery of 
materials or energy: 

* ® * * 2 

(12) Halogen acid furnaces (HAFs) for 
the production of acid from halogenated 
hazardous waste generated by chemical 
production facilities where the furnace 
is located on the site of a chemical 
production facility, the acid product has 
a halogen acid content of at least 3%, the 
acid product is used in a manufacturing 
process, and, except for hazardous 
waste burned as fuel, hazardous waste 
fed to the furnace has a minimum 
halogen content of 20% as-generated. 

* ® ® * * 


Infrared incinerator means any 
enclosed device that uses electric 
powered resistance heaters as a source 
of radiant heat and which is not listed 
as an industrial furnace. 


Plasma arc incinerator means any 
enclosed device using a high intensity 
electrical discharge or arc as a source of 


heat and which is not listed as an 
industrial furnace. 
* * * * - 

Sludge dryer means any enclosed 
thermal treatment device that is used to 
dehydrate sludge and that has a 
maximum total thermal input, excluding 
the heating value of the sludge itself, of 
2,500 Btu/Ib of sludge treated on a wet- 
weight basis. 


3. Paragraph (a) of § 260.11 is 
amended by adding to the first listing 


the following reference in alphabetical 


order: 


§ 260.11 References. 

(a 2 *# 

U.S. EPA, Screening Procedures for 
Estimating the Air Quality Impact of 
Stationary Sources, August 1988, 
Available from the National Technical 
Information Service (NTIS), 5285 Port 


Royal Road, Springfield, VA 22161, (703) 
487-4600. The document number is 


B89-159-396. 


* * * . * 


PART 261—IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 


Il. In part 261: 

1, The authority citation for part 261 
continues to read as follows: 

Authority: 42 U.S.C. 6905, 8912{a), 6921, 
6922, and 6938. 

2. Section 261.2 is amended by 
redesignating paragraph (d)(2) as (d)(3) 
and adding new paragraph (d}(2} to read 
as follows: 


§ 261.2 Definition of solid waste. 
* * * * * 

(d) * * 

(2) Secondary materials fed to a 
halogen acid furnace that exhibit a 
characteristic of a hazardous waste or 
are listed as a hazardous waste as 
defined in subparts C or D of this part. 

3. Section 261.4 is amended by adding 
paragraph (a)(10) and revising 
paragraphs (b)(4), the first sentence of 
(b)}(7}, and (b)}(8) to read as follows: 


$261.4 Exclusions. 


ace 


(10) When used as a fuel, coke and 
coal tar from the iron and steel industry 
that contains or is produced from 
decanter tank tar sludge, EPA 
Hazardous Waste K087. The process of 
producing coke and coal tar from such 
decanter tank tar sludge in a coke oven 
is likewise excluded from regulation. 


(4) Fly ash waste, bottom ash waste; 
slag waste, and flue gas emission. 


control waste, generated primarily from 
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the combusion of coal or other fossil 
fuels, except as provided by § 266.112 of 
this chapter for facilities that burn or 
process hazardous waste. 


e t * e * 


(7) Solid-waste from the extraction, 
beneficiation, and processing of ores 
and minerals {including coal, phosphate 
rock and overburden from the mining of. 
uranium ore), except as provided by 
§ 266.112 of this chapter for facilities 
that burn or process hazardous waste. 


(8) Cement kiln dust waste, except as 
provided by § 266.112 of this r for 


facilities that burn or process hazardous 
waste. 


4. Section 261.6 is amended by 
removing paragraph {a)(3)(vii) and 
redesignating paragraphs {a)(3) (viii) 
and {ix] as (a}(3) (vii} and {viii} 
respectively. 


PART 264—STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 


STORAGE, AND DISPOSAL 
FACILITIES 


IIL In part 264: 

1. The authority citation for part 264 
continues to read as follows: 

Authority: 42 U.S.C. 6905, 6912(a), 6924, and 
6925. 

2. Section 264.112 is amended by 
tevising paragraph (d)[1) to read as 


follows: 


§ 264.112 Closure of plan; amendment of 
plan. 
e * * * * 


(d) Notification of partial closure and 
final closure. (1) The owner or operator 
must notify the Regional Administrator 
in writing at least 60 days prior to the 
date on which he expecis to begin 
closure of a surface impoundment, 
waste pile, land treatment or landfill 
_ unit, or final closure of a facility with 
such a unit. The owner or operator must 
notify the Regional Administrator in 
writing at least 45 days prior to the date 
on which he expects to begin final 
closure of a facility with only treatment 
or storage tanks, container storage, or 
incinerator units to be closed. The 
owner or operator must notify the 
Regional strator in writing at 
least 45 days prior to the date on which 
he expects to begin partial or final 
closure of a boiler or industrial furnace, 


whichever is earlier. 


3:'Section 264.340 is amended by 
revising paragraph {a] to wee as 
follows: 


§ 264.340. Applicability. 

(a) The regulations of this subpart 
apply to owners and operators of 
hazardous waste incinerators {as 
defined in § 260.10 of this chapter), 
except as § 264.1 provides otherwise. 


e * * t * 


PART 265—INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 


TREATMENT, STORAGE, AND 
DISPOSAL FACILITIES 


IV. In part 265: 

1. The authority citation for part 205 
continues to read as follows: 

Authority: 42 U.S.C. 6905, 6912(a), 6824, 
6925, and 6935. 


2. Section 265.112 is amended by 
revising paragraphs (a), (d)(1), and (d)(2) 


to read as follows: 


§ 265.112 Closure plan; amendment of 
plan. 

(a) Written plan. By May 19, 1981, or 
by six months after the effective date of 
the rule that first subjects a facility to 
provisions of this section, the owner or 
operator of a hazardous waste 
management facility must have a 
written closure plan. Until final closure 
is completed and certified in accordance 
with § 265.115, a copy of the most 
current plan must be furnished to the 
Regional Administrator upon request, 

request by mail. In addition, 
for facilities without approved plans, it 
must also be provided during site 
inspections, on the day of inspection, to 
any officer, employee, or representative 
of the Agency who is duly designated by 
the Administrator. 


* * * * 


(d) Notification of partial closure and 
final closure, {1} The owner or operator 
must submit the closure plan to the 
Regional Administrator at least 180 days 
prior to the date on which he expects to 
begin closure of the first surface 
impoundment, waste pile, land 
treatment, or landfill unit, or final | 
closure if it involves such a unit, 
whichever is earlier. The owner or 
operator must submit the closure plan to 
the Regional Administrator at least 45 
days prior to the date on which he 
expects to begin partial or fina) closure 
of a boiler or industria] furnace. The 
owner or operator must submit the 
closure plan to the Regional 
Administrator at least 45 days prior to 
the date on which he expects to begin 
final closure of a facility with only 
tanks, container storage, or incinerator 
units. Owners or operators with —_- 
approved closure plans must notify the: 
Regional Administrator in writing at 


least 60 days to the date on which 
he expects to : closure of a surface 
impoundment, waste pile, landfill, or 
land treatment unit, or final closure of a 
facility involving such a unit. Owners or 
operators with approved closure plans 
must notify the Regional Administrator 
in writing at least 45 days prior to the 
date on which he expects to begin 
partial or final closure of a boiler or 
industrial furnace. Owners or operators 
with approved closure plans must notify 
the Regional Administrator in writing at 
least 45 days prior to the date on which 
he expects to begin final closure of a 
facility with only tanks, container 
storage, or incinerator units. 

(2) Except for boilers and industrial 
furnaces that operate under interim 
status as specified by § 266.103(c){7){i) 
(B) or (C),'the date when he “expects to 
begin closure” must be either within 30 
days after the date on which any 
hazardous waste management unit 
receives the known final volume of 
hazardous -wasies, or, if there is a 
reasonable possibility that the 
hazardous waste management unit will 
receive additional hazardous wastes, no 
later than one year after the date on 
which the unit received the most recent 
volume of hazardous waste. If the owner 
or operator of a hazardous waste 
management unit can demonstrate to the 
Regional Administrator that the 
hazardous waste management unit or 
facility has the capacity to receive 
additional hazardous wastes and he has 
taken, and will continue to take, all 
steps to prevent threats to human health 
and the environment, including 
compliance with all interim status 
requirements, the Regional 
Administrator may approve an 
extension to this one-year limit. For 
boilers and industrial furnaces that 
operate under interim status as specified 
by § 266.103(c)(7){i) (B) or (C), the date 
when he “expects to begin closure” must 
be within 30 days after failure to submit 
a complete certification of compliance 
by the applicable deadline under 
§ 266.103(c}(7}(i) (B) or (C). 

* « at o + 

3. Section 265.113 is amended by 
revising paragraphs (a), introductory 
text, and (b), introductory text, to read 
as follows: 


§ 265.113 Closure; time allowed for 
closure. 


(a) Within 90 days after receiving the 
final volume of hazardous wastes at a 
hazardous waste management unit or 


facility, or within 90 days after approval 
of the closure plan, whichever is Jater. 
or, for a boiler or industrial furnace that 


does not submit a complete certification 





of compliance by the applicable 
deadline under § 266.103(c}(7}(i} (B) or 
(C}, within 90 days after the applicable 
deadline, the owner or operator must 
treat, remove from the unit or facility or 
dispose of on-site, al) hazardous wastes 
in accordance with the approved closure 
plan. The Regional Administrator may 
approve a longer period if the owner or 
operator demonstrates that: 


* * * * * 


(b) The owner or operator must 
complete partial or final closure 
activities in accordance with the 
approved closure plan and within 180 
days after receiving the final volume of 
hazardous wastes at the hazardous 
waste management unit or facility, or 
180 days after approval of the closure 
plan, if that is later, or, for a boiler or 
industrial furnace that does not submit a 
complete certification of compliance by 
the applicable deadline under 
§ 266.103(c){7){i) (B) or (C), within 180 
days after the applicable deadline. The 
Regional Administrator may approve an 
extenstion to the closure period if the 
owner or operator demonstrates that: 

* 2 * * * 


4. Section 265.340 is amended by 


revising paragraph (a) to read as 
follows: 


$ 265.340 Applicability. 

(a) The regulations of this subpart 
apply to owners and operators of 
hazardous waste incinerators (as 
defined in § 260.10 of this chapter), 
except as § 265.1 provides otherwise. 
= * * * a 


PART 266—STANDARDS FOR THE 
MANAGEMENT OF SPECIFIC 
HAZARDOUS WASTES AND SPECIFIC 
TYPES OF HAZARDOUS WASTE 
MANAGEMENT FACILITIES 


V. In part 266: 


1. The authority citation for part 266 
continues to read as follows: 


Authority: Secs. 1006, 2002{a), 3004, and 
3014 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C. 
6905, 6912(a), 6924, and 6934). 


2. Subpart D is hereby removed and 
reserved and subpart H is added to read 
as follows: 


Subpart H—Hazardous Waste Burned in 
Boliers and industrial Furnaces 


Sec. 
266.100 
266.101 
266.102 
266.103 
266.104 
emissions. 


Applicability. 


Management prior to burning. 
Permit standards for burners. 


Standards to control organic 


Interim status standards for burners. 


Sec. 

268.105 Standards to control particulate 
matter. 

268.108 Standards to contro) metals 
emissions. 

266.107 Standards to control hydrogen 
chloride (HCI) and chlorine gas (Cl) 
emissions. 

286.108 Small quantity on-site burner 
exemption. 


286.109 Low risk waste exemption. 


266.110 Waiver of DRE trial burn for boilers. 


266.111 Standards for direct transfer. 
266.112 Regulation of residues. 


§ 266.100 Applicability. 

(a) The regulations of this subpart 
apply to hazardous waste burned or 
processed in a boiler or industria) 
furnace (as defined in § 260.10 of this 
chapter) irrespective of the purpose of 
burning or processing, except as 
provided by paragraphs (bj, (c), and (d) 
of this section. In this subpart, the term 
“burn” means burning for energy 
recovery or destruction, or processing 
for materials recovery or as an 
ingredient. The emissions standards of 
$§ 266.104, 266.105, 266.106, and 266.107 
apply to facilities operating under 
interim status or under a RCRA 
operating permit as specified in 
§§ 266.102 and 266.103. 

(b) The following hazardous wastes 
and facilities are not subject to 
regulation under this subpart: 

(1) Used oil burned for energy 
recovery that is also a hazardous waste 
solely because it exhibits a 
characteristic of hazardous waste 
identified in subpart C of part 261 of this 
chapter. Such used oil is subject to 
regulation under subpart E of part 266 
rather than this subpart; 

(2) Gas recovered from hazardous or 
solid waste landfills when such gas is 
burned for energy recovery. 

(3) Hazardous wastes that are exempt 
from regulation under § § 261.4 and 
261.6(a)(3) (v—viii) of this chapter, and 
hazardous wastes that are subject to the 
special requirements for conditionally 
exempt small quantity generators under 
$ 261.5 of this chapter. 

(4) Coke ovens, if the only hazardous 
waste burned is EPA Hazardous Waste 
No. K087, decanter tank tar sludge from 
coking operations. 

(c) Owners and operators of smelting, 
melting, and refining furnaces (including 
pyrometallurgical devices such as 
cupolas, sintering machines, roasters, 
and foundry furnaces, but not including 
cement kilns, aggregate kilns, or halogen 
acid furnaces burning hazardous waste) 
that process hazardous waste solely for 
metal recovery are. conditionally exempt 
from regulation under this subpart, 
except for §§ 266.101 and 266.112. 
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(1) To be exempt from §§ 266.102 
through 266.111, an owner or operator 
must: 

(i) Pravide a one-time written notice 
to the Director indicating the following: 

(A) The owner or operator claims 
exemption under this paragraph; 

(B) The hazardous waste is burned 
solely for metal recovery consistent with 
the provisions of paragraph (c)(2) of this 
section; 

(C) The hazardous waste contains 
recoverable levels of metals; and 

(D) The owner or operator will comply 
with the sampling and analysis and 
recordkeeping requirements of this 
paragraph; 

(ii) Sample and analyze the hazardous 
waste and other feedstocks as 
necessary to comply with the 
requirements of this paragraph under 
procedures specified by Test Methods 
for Evaluating Solid Waste, Physical/ 
Chemical Methods, SW-846, 
incorporated by reference in § 260.11 of 
this chapter; and 

(iii) Maintain at the facility for at least 
three years records to document 
compliance with the provisions of this 
paragraph including limits on levels of 
toxic organic constituents and Btu value 
of the waste, and levels of recoverable 
metals in the hazardous waste 
compared to normal nonhazardous 
waste feedstocks. 

(2) A hazardous waste meeting either 
of the following criteria is not processed 
solely for metal recovery: 

(i) The hazardous waste has a total 
concentration of organic compounds 
listed in part 261, appendix VIII, of this 
chapter exceeding 500 ppm by weight, 
as-generated, and so is considered to be 
burned for destruction; or 

(ii) The hazardous waste has a 
heating value of 5,000 Btu/Ib or more, 
as-generated or as-fired into the furnace, 
a so is considered to be burned as 

el. 

(d) The standards for direct transfer 
operations under § 266.111 apply only to 
facilities subject to the permit standards 
of § 266.102 or the interim status 
standards of § 266.103. 

(e) The management standards for 
residues under § 266.112 apply to any 
boiler or industrial furnace burning 
hazardous waste. 


(Approved by the Office of Management and 
Budget under control number 2050-0073) 


§ 266.101 Management prior to burning. 
(a) Generators. Generators of 
hazardous waste that is burned in.a | 
boiler or industrial furnace are subject 
to part 262 of this chapter. 
(b) Transporters. Transporters of 
hazardous waste that is burned in a 
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boiler or industrial furnace are subject 
to part 263 of this chapter. 

(c) Storage facilities. (1) Owners and 
operators of facilities that store 
hazardous waste that is burned in a 
boiler or industria] furnace are subject 
to the applicable provisions of subparts 
A through L of part 264, subparts A 
through L of part 265, and part 270 of 
this chapter, except as provided by 
paragraph (c)(2) of this section. These 
standards apply to storage by the burner 
as well as to storage facilities operated 
by intermediaries (processors, blenders, 
distributors, etc.) between the generator 
and the burner. 

(2) Owners and operators of facilities 

at burn, in an on-site boiler or 
industrial furnace exempt from 
regulation under the small quantity 
burner provisions of § 266.108, 
hazardous waste that they generate are 
exempt from regulation under subparts 
A through L of part 264, subparts A 
through L of part 265, and part 270 of 
this chapter with respect to the storage 
of mixtures of hazardous waste and the 
primary fuel to the boiler or industrial 
furnace in tanks that feed the fuel 
mixture directly to the burner. Storage of 
‘hazardous waste prior to mixing with 
the primary fuel is subject to regulation 
as prescribed in paragraph (c)(1) of this 


section. 


§ 266.102 Permit standards for burners. 

(a) Applicability—(1) General, 
Owners and operators of boilers and 
industrial furnaces burning hazardous 
waste and not operating under interim 
status must comply with the 
requirements of this section and 
§§ 270.22 and 270.66 of this chapter, 
unless exempt under the small quantity 
burner exemption of § 266.108. 

(2) Applicability of part 264 
standards. Owners and operators of 
boilers and industrial furnaces that burn 
hazardous waste are subject to the 
following provisions of part 264 of this 
chapter, except as provided otherwise 
by this subpart: 

(i) In subpart A (General), 264.4; 

(ii) In subpart B (General facility 
standards), §§ 264.11-264.18; 

(iii) In subpart C (Preparedness and 
prevention), § § 264.31-264.37; 

(iv) In subpart D (Contingency plan 

‘ and emergency procedures), §§ 264.51- 
264.56; 


{v) In subpart E (Manifest system, 
recordkeeping, and reporting), the 
applicable provisions of §§ 264.71- 
264.77; 

(vi) In-subpart F (Corrective Action), 
$§ 264.90 and 264.101; 

* (vii) In subpart'G (Closure and post- 
closure), §§ 264.111-264,115; 


(viii) In subpart H (Financial 
requirements), §§ 264.141, 264.142, 
264.143, and 264.147-264.151, except that 
States and the Federal government are 
exempt from the requirements of 
subpart H; and 

(ix) Subpart BB (Air emission 
standards for equipment leaks), except 
§§ 264.1050(a). 

(b) Hazardous waste analysis. (1) The 
owner or operator must provide an 
analysis of the hazardous waste that 
quantifies the concentration of any 
constituent identified in appendix VIII of 
part 261 of this chapter that may 
reasonably be expected to be in the 
waste. Such constituents must be 
identified and quantified if present, at 
levels detectable by analytical 
procedures prescribed by Test Methods 
for the Evaluation of Solid Waste, 
Physical/Chemical Methods 
(incorporated by reference, see § 260.11 
of this chapter). The appendix VIII, part 
261 constituents excluded from this 
analysis must be identified and the 
basis for their exclusion explained. This 
analysis will be used to provide all 
information required by this subpart and 
§ 270.22 and § 270.66 of this chapter and 
to enable the permit writer to prescribe 
such permit conditions as necessary to 
protect human health and the 
environment. Such analysis must be 
included as a portion of the part B 
permit application, or, for facilities 
operating under the interim status 
standards of this subpart, as a portion of 
the trial burn plan that may be 
submitted before the part B application 
under provisions of § 270.66(g) of this 
chapter as well as any other analysis 
required by the permit authority in 
preparing the permit. Owners and 
operators of boilers and industrial 
furnaces not operating under the interim 
status standards must provide the 
information required by §§ 270.22 or 
270.66(c) of this chapter in the part B 
application to the greatest extent 
possible. 

(2) Throughout normal operation, the 
owner or operator must conduct 
sampling and analysis as necessary to 
ensure that the hazardous waste, other 
fuels, and industrial furnace feedstocks 
fired into the boiler or industrial furnace 
are within the physical and chemical 
composition limits specified in the 
permit. 

(c} Emissions standards. Owners and 
operators must comply with emissions 
standards provided by §§ 266.104 
through 266.107. 

(d) Permits. (1) The owner or operator 
may burn only hazardous wastes 
specified in the facility permit and only 
under the operating conditions specified 
under paragraph (e) of this section, 
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except in approved trial burns under the 
conditions specified in § 270.66 of this 
chapter. 

(2) Hazardous wastes not specified in 
the permit may not be burned until 
operating conditions have been 
specified under a new permit or permit 
modification, as applicable. Operating 
requirements for new wastes may be 
based on either trial burn results or 
alternative data included with part B of 
a permit application under § 270.22 of 
this chapter. 

(3) Boilers and industrial furnaces 
operating under the interim status 
standards of § 266.103 are permitted 
under procedures provided by 
§ 270.66(g) of this chapter. 

(4) A permit for a new boiler or 
industrial furnace (those boilers and 
industrial furnaces not operating under 
the interim status standards) must 
establish appropriate conditions for 
each of the applicable requirements of 
this section, including but not limited to 
allowable hazardous waste firing rates 
and operating conditions necessary to 
meet the requirements of paragraph (e) 
of this section, in order to comply with 
the following standards: 

(i) For the period beginning with 
initial introduction of hazardous waste 
and ending with initiation of the trial 
burn, and only for the minimum time 
required to bring the device to a point of 
operational readiness to conduct a trial 
burn, not to exceed a duration of 720 
hours operating time when burning 
hazardous waste, the operating 
requirements must be those most likely 
to ensure compliance with the emission 
standards of §§ 266.104 through 266.107, 
based on the Director's engineering 


-judgment. If the applicant is seeking a 


waiver from a trial burn to demonstrate 
conformance with a particular emission 
standard, the operating requirements 
during this initial period of operation 
shall include those specified by the 
applicable provisions of § 266.104, 
§ 266.105, § 266.106, or § 266.107. The 
Director may extend the duration of this 
period for up to 720 additional hours 
when good cause for the extension is 
demonstrated by the applicant. 

{ii) For the duration of the trial burn, 


’ the operating requirements must be 


sufficient to demonstrate compliance 
with the emissions standards of 

§§ 266.104 through 266.107 and must be 
in accordance with the approved trial 
burn plan; 

{iii) For the period immediately 
following completion of the trial burn, 
and only for the minimum period 
sufficient to allow sample analysis, data 
computation, submission of the trial 
burn results by the applicant, review of 


BEST COPY AVAILABLE 
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the trial burn results and modification of 
the facility permit by the Director to 
reflect the trial burn results, the 
operating requirements must be those 
most likely to ensure compliance with 
the emission standards $§ 266.104 
through 266.107 based on the Director's 
engineering judgment. 

(D) For the remaining duration of the 
permit, the operating requirements must 
be those demonstrated in a trial burn or 
by alternative data specified in § 270.22 
of this chapter, as sufficient to ensure 
compliance with the emissions 
standards of $§ 266.104 through 266.107. 

(e) Operating requirements—{1)} 
General. A boiler or industrial furnace 
burning hazardous waste must be 
operated in accordance with the 
operating requirements specified in the 
permit at all times where there is 
hazardous waste in the unit. 

(2) Requirements to ensure 
compliance with the organic emissions 
standards— (i) DRE standard. 
Operating conditions will be specified 
either on a case-by-case basis for each 
hazardous waste burned as those 
demonstrated {in a trial burn or by 
alternative data as specified in § 270.22) 
to be sufficient to comply with the 
destruction and removal efficiency 
(DRE) performance standard of 
§ 266.104{a} or as those special 
operating requirements provided by 
§ 266.104(a}(4) for the waiver of the DRE 
trial burn. When the DRE trial burn is 
not waived under § 266.104{a}({4), each 
set of operating requirements will 
specify the composition of the 
hazardous waste (including acceptable 
variations in the physical and chemical 
properties of the hazardous waste which 
will not affect compliance with the DRE 
performance standard) to which the 
operating requirements apply. For each 
such hazardous waste, the permit will 
specify acceptable operating limits 
including, but not limited to, the 
following conditions as appropriate: 

(A) Feed rate of hazardous waste and 
other fuels measured and specified as 
prescribed in paragraph (e}{6) of this 
section; 

(B) Minimum and maximum device 
production rate when producing normal 
product expressed in appropriate units, 
measured and specified as prescribed in 
paragraph (e}{6) of this section; 

(C) Appropriate controls of the 
hazardous waste firing system; 

(D) Allowable variation in boiler and 
industrial furnace system design or 
operating procedures; 

(E) Minimum combustion gas 
temperature measured at a location 
indicative of combustion chamber 
temperature, measured and specified as 


prescribed in paragraph {e}{6) of this 
section; 

{F) An appropriate indicator of 
combustion gas velocity, measured and 
specified as prescribed in paragraph 
(e)(6) of this section, unless 
documentation is provided under 
§ 270.66 of this chapter demonstrating 
adequate combustion gas residence 
time; and 

(G) Such other operating requirements 
as are necessary to ensure that the DRE 
performance standard of § 266.104{a) is 
met. 

(ii) Carbon monoxide and 
hydrocarbon standards. The permit 
must incorporate a carbon monoxide 
(CO) limit and, as appropriate, a 
hydrocarbon [HC} limit as provided by 
paragraphs (b), {c), (d), (e) and (f) of 
§ 266.104. The permit limits will be 
specified as follows: 

(A) When complying with the CO 
standard of § 266.104(b)(1), the permit 
limit is 100 ppmv; 

(B) When complying with the 
alternative CO standard under 
§ 266.104{c), the permit limit for CO is 
based on the trial burn and is 
established as the average over ail valid 
runs of the highest hourly rolling 
average CO level of each run, and the 
permit limit for HC is 20 ppmv {as 
defined in § 266.104{c){1)), except as 
provided in § 266.104(f}. 

(C) When complying with the 
alternative HC limit for industrial 
furnaces under § 266.104(f), the permit 
limit for HC and CO is the baseline level 
when hazardous waste is not burned as 
specified by that paragraph. 

(iii) Start-up and shut-down. During 
start-up and shut-down of the boiler or 
industrial furnace, hazardous waste 
(except waste fed solely as an 
ingredient under the Tier I (or adjusted 
Tier I) feed rate screening limits for 
metals and chloride/chlorine, and 
except low risk waste exempt from the 
trial burn requirements under 
§§ 266.104(a)(5), 266.105, 266.106, and 
268.107) must not be fed into the device 
unless the device is operating within the 
conditions of operation specified in the 
permit. 

(3) Requirements to ensure 
conformance with the particulate 
standard. (i) Except as provided in 
paragraphs (e)(3) (ii) and (iii) of this 
section, the permit shall specify the 
following operating requirements to 
ensure conformance with the particulate 
standard specified in § 266.105: 

{A) Total ash feed rate to the device 
from hazardous waste, other fuels, and 
industrial furnace feedstocks, measured 
and specified as prescribed in paragraph 
(e)(6) of this section; 
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{B) Maximum device production rate 

when producing normal product 

in appropriate units, and 
measured and specified as prescribed in 
paragraph (e)(6) of this section; 

{C} Appropriate controls on operation 
and maintenance of the hazardous 
waste firing system and any air 
pollution control system; 

(D) Allowable variation in boiler and 
industrial furnace system design 


- including any air pollution control 


system or operating procedures; and 

({E) Such other operating requirements 
as are necessary to ensure that the 
particulate standard in § 266.111(b) is 
met. 

(ii) Permit conditions to ensure 
conformance with the particulate matter 
standard shall not be provided for 
facilities exempt from the particulate 
matter standard under § 266.105(b); 

(iii) For cement kilns and light-weight 
aggregate kilns, permit conditions to 
ensure compliance with the particulate 
standard shail not limit the ash content 
of hazardous waste or other feed 
materials. 

(4) Requirements to ensure 
conformance with the metais emissions 
standard. {i} For conformence with the 
Tier I {or adjusted Tier I) metals feed 
rate screening limits of paragraphs (b) or 
(e) of § 266.106, the permit shall specify 
the following operating requirements: 

(A) Total feed rate of each metal in 
hazardous waste, other fuels, and 
industria] furnace feedstocks measured 
and specified under provisions of 
paragraph (e)(6) of this section; 

’ (B) Total feed rate of hazardous waste 
measured and specified as prescribed in 
paragraph (e)(6) of this section; 

(C) sampling and metals analysis 
program for the hazardous waste, other 
fuels, and industrial furnace feedstocks; 

{ii) For conformance with the Tier II 
metals emission rate screening limits 
under § 266.106(c) and the Tier III metals 
controls under § 266.106(d), the permit 
shall specify the following operating 
requirements: 

(A) Maximum emission rate for each 
metal specified as the average em 
rate during the trial burn; 

(B) Feed rate of total hazardous waste 
and pumpable hazardous waste, each 
measured and specified as prescribed in 
paragraph (e)(6)[i) of this section; 

(C) Feed rate of each metal in the 
following feedstreams, measured and 
specified as prescribed in paragraphs 
(e)(6) of this section: 

(1) Total feed streams; 

(2) Total hazardous waste feed; and 
' (3) Total pumpable hazardous waste 

eed; 
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(D) Total feed rate of chlorine and 
chloride in total feed streams measured 
and specified as prescribed in paragraph 
(e)(6) of this section; 

(E) Maximum combustion gas 
temperature measured at a location 
indicative of combustion chamber 
temperature, and measured and 
specified as prescribed in paragraph 
(e)(8) of this section; 

(F) Maximum flue gas temperature at 
the inlet to the particulate matter air 
pollution control system measured and 
specified as prescribed in paragraph 
(e)(6) of this section; 

(G) Maximum device production rate 
when producing normal product 
expressed in appropriate units and 
measured and specified as prescribed in 
paragraph (e)(6) of this section; 

(H) Appropriate controls on operation 
and maintenance of the hazardous 
waste firing system and any air 
pollution control system; 

(1) Allowable variation in boiler and 
industrial furnace system design 
including any air pollution control 
system or operating procedures; and 

(J) Such other operating requirements 
as are necessary to ensure that the 
metals standards under §§ 266.106(c) or 
266.106(d) are met. 

(iii) For conformance with an 
alternative implementation approach 
approved by the Director under 
§ 266.106(f), the permit will specify the 
following operating Tequirements: 

(A) Maximum emission rate for each 
metal specified as the average emission 
rate during the trial burn; 

(B) Feed rate of total hazardous waste 
and pumpable hazardous waste, each 
measured and specified as prescribed in 
paragraph (e)(6)(i) of this section; 

(C) Feed rate of each metal in the 
following feedstreams, measured and 
specified as prescribed in paragraph 
(e)(6) of this section: 

(1) Total hazardous waste feed; and 

(2) Total pumpable hazardous waste 


fee 

(0) Total feed rate of chlorine and 
chloride in total feed streams measured 
and specified prescribed in paragraph 
(e)(6) of this section: 

(E) Maximum combustion gas 
temperature measured at a location 
indicative of combustion chamber 
temperature, and measured and 
specified as prescribed in paragraph 
(e)(6) of this section; 

(F) Maximum flue gas temperature at 
the inlet to the particulate matter air 
pollution control system measured and 
specified as prescribed in paragraph 
(e)(6) of this section; 

(G) Maximum device production rate 
when producing normal product 
expressed in appropriate units and 


measured and specified as prescribed in 
paragraph (e)(8) of this section; 

(H) Appropriate controls on operation 
and maintenance of the hazardous 
waste firing system and any air 
pollution control system; 

(1) Allowable variation in boiler and 
industrial furnace system design 
including any air pollution control 
system or operating procedures; and 

(J) Such other operating requirements 
as are necessary to ensure that the 
metals standards under § § 266.106(c) or 
266.106(d) are met. 

(5) Requirements to ensure 
conformance with the hydrogen chloride 
and chlorine gas standards. (i) For 
conformance with the Tier I total 
chloride and chlorine feed rate 
screening limits of § 266.107(b)(1), the 
permit will specify the following 
operating requirements: 

(A) Feed rate of total chloride and 
chlorine in hazardous waste, other fuels, 
and industrial furnace feedstocks 
measured and specified as prescribed in 
paragraph (e)(6) of this section; 

(B) Feed rate of total hazardous waste 
measured and specified as prescribed in 
paragraph (e)(6) of this section; 

(C) A sampling and analysis program 
for total chloride and chorline for the 
hazardous waste, other fuels, and 
industrial furnace feestocks; 

(ii) For conformance with the Tier II 
HCl and Ck emission rate screening 
limits under § 266.107(b)(2) and the Tier 
Il HCl and Ck controls under 
§ 266.107(c), the permit will specify the 
following operating requirements: 

(A ) Maximum emission rate for HCl 
and for Cle specified as the average 
emission rate during the trial burn; 

(B) Feed rate of total hazardous waste 
measured and specified as prescribed in 
paragraph (e)(6) of this section; 

(C) Total feed rate of chlorine and 
chloride in total feed streams, measured 
and specified as prescribed in paragraph 
(e}(6) of this section; 

D) Maximum device production rate 
winin producing normal product 
expressed in appropriate units, 
measured and specified as prescribed in 
paragraph (e)(6) of this section; 

) Appropriate controls on operation 
and maintenance of the hazardous 
waste firing system and any air 
pollution control system; 

(F) Allowable variation in boiler and 
industrial furnace system design 
including any air pollution control 
system or operating procedures; an 

(G) Such other operating requirements 
as are necessary to ensure that the HCl 
and Ch standards under § 266.107 (b)(2) 
or (c) are met. 

(6) Measuring paramenters and 


establishing limits based on trial burn 
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data—{i) General requirements. As 
specified in paragraphs (e)(2) through 
(e}(5) of this section, each operating 
parameter shall be measured, and 
permit limits on the parameter shall be 
established, according to either of the 
following procedures: 

(A) Instantaneous limits. A parameter 
may be measured and recorded on an 
instantaneous basis {i.e., the value that 
occurs at any time) and the permit limit 
specified as the time-weighted average 
during all valid runs of the trial burn; or 

(B) Hourly rolling average. (1) The 
limit for a parameter may be established 
and continuously monitored on an 
hourly rolling average basis defined as 
follows: 

(i) A continuous monitor is one which 
continuously samples the regulated 
parameter without interruption, and 
evaluates the detector response at least 
once each 15 seconds, and computes 
and records the average value at least 
every 60 seconds. 

(ii) An hourly rolling average is the 
arithmetic means of the 60 most recent 
1-minute average values recorded by the 
continuous monitoring system. 

(2) The permit limit for the parameter 
shall be established based on trial burn 
data as the average over all valid test 
runs of the highest hourly rolling 
average value for each run. 

(ii) Rolling average limits for 
carcinogenic metals and lead. Feed rate 
limits for the carcinogenic metals (i.e., 
arsenic, beryllium, cadmium and 
chromium) and lead may be established 
either on an hourly rolling average basis 
as prescribed by paragraph (e)(6)(i) of 
this section or on (up to) a 24 hour 
rolling average basis. If the owner or 
opeator elects to use an average period 
from 2 to 24 hours: 

(A) The feed rate of each metal shall 
be limited at any time to ten times the 
feed rate that would be allowed on an 
hourly rolling average basis; 

(B) The continuous monitor shall meet 
the following specifications: 

(1) A continuous monitor is one which 
continuously samples the regulated 
parameter without interruption, and 
evaluates the detector response at least 
once each 15 seconds, and computes 
and records the average value at least 
every 60 seconds. 

(2) The rolling average for the selected 
averaging period is defined as the 
arithmetic mean of the most recent one 
hour block average for the average 
period. A one hour block average is the 
arithmetic mean of the one minute 
averages recorded during the 60-minute 

period beginning at one minute after the 


beginning of preceding clock hour; and 
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(C) The permit limit for the feed rate 
of each metal shall be established based 
on trial burn data as the average over all 
valid test runs of the highest hourly 
rolling average feed rate for each run. 

(iii) Feed rate limits for metals, total 
chloride and chlorine, and ash. Feed 
rate limits for metals, total chlorine and 
chloride, and ash are established and 
monitored by knowing the concentration 
of the substance (i.e., metals, chloride/ 
chlorine, and ash) in each feedstream 
and the flow rate of the feedstream. To 
monitor the feed rate of these 
substances, the flow rate of each 
feedstream must be monitored under the 
continuous monitoring requirements of 
paragraphs (e)(6) (i) and (ii) of this 
section. 

(iv) Conduct of trial burn testing. (A) 
If compliance with all applicable 
emissions standards of §§ 266.104 
through 266.107 is not demonstrated 
simultaneously during a set of test runs, 
the operating conditions of additional 
test runs required to demonstrate 
compliance with remaining emissions 
standards must be as close as possible 
to the original operating conditions. 

(B) Prior to obtaining test data for 
purposes of demonstrating compliance 
with the emissions standards of 
§§ 266.104 through 266.107 or 
establishing limits on operating 
parameters under this section, the 
facility must operate under trial burn 
conditions for a sufficient period to 
reach steady-state operations. The 
Director may determine, however, that 
industrial furnaces that recycle collected 
particulate matter back into the furnace 
and that comply with an alternative 
implementation approach for metals 
under § 266.106(f), need not reach steady 
state conditions with respect to the flow 
of metals in the system prior to 
beginning compliance testing for metals 
emissions. 

(C) Trial burn data on the level of an 
operating parameter for which a limit 
must be established in the permit must 
be obtained during emissions sampling 
for the pollutant(s) (i.e., metals, PM, 
HC1/Cle, organic compounds) for which 
the parameter must be established as 
specified by paragraph (e) of this 
section. 

(7) General requirements—{i) Fugitive 
emissions. Fugitive emissions must be 
controlled by: 

(A) Keeping the combustion zone 
totally sealed against fugitive emissions; 
or 

(B) Maintaining the combustion zone 
pressure lower than atmospheric 
pressure; or 

(C) An alternate means of control 
demonstrated (with part B of the permit 
application) to provide fugitive 


emissions control equivalent to 
maintenance of combustion zone 
pressure lower than atmospheric 
pressure. 

(ii) Automatic waste feed cutoff. A 
boiler or industrial furnace must be 
operated with a functioning system that 
automatically cuts off the hazardous. 
waste feed when operating conditions 
deviate from those established under 
this section. The Director may limit the 
number of cutoffs per an operating 
period on a case-by-case basis. In 
addition: 

(A) The permit limit for (the indicator 
of) minimum combustion chamber 
temperature must be maintained while 
hazardous waste or hazardous waste 
residues remain in the combustion 
chamber, 

(B) Exhaust gases must be ducted to 
the air pollution control system operated 
in accordance with the permit 
requirements while hazardous waste or 
hazardous waste residues remain in the 
combustion chamber; and 

(C) Operating parameters for which 
permit limits are established must 
continue to be monitored during the 
cutoff, and the hazardous waste feed 
shall not be restarted until the levels of 
those parameters comply with the 
permit limits. For parameters that may 
be monitored on an instantaneous basis, 
the Director will establish a minimum 


period of time after a waste feed cutoff - 


during which the parameter must not 
exceed the permit limit before the 


hazardous waste feed may be restarted. 


(iii) Changes. A boiler or industrial 
furnace must cease burning hazardous 
waste when changes in combustion 
properties, or feed rates of the 
hazardous waste, other fuels, or 
industrial furnace feedstocks, or 
changes in the boiler or industrial 
furnace design or operating conditions 
deviate from the limits as specified in 
the permit. 

(8) Monitoring and Inspections. (i) The 
owner or operator must monitor and 
record the following, at a minimum, 
while burning hazardous waste: 

(A) If specified by the permit, feed 
rates and composition of hazardous 
waste, other fuels, and industrial 
furnace feedstocks, and feed rates of 
ash, metals, and total chloride and 
chlorine; 

(B) If specified by the permit, carbon 
monoxide (CO), hydrocarbons (HC), and 
oxygen on a continuous basis at a 
common point in the boiler or industrial 
furnace downstream of the combustion 
zone and prior to release of stack gases 
to the atmosphere in accordance with 
operating requirements specified in 
paragraph (e)(2)(ii) of this section. CO, 
HC, and oxygen monitors must be 
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installed, operated, and maintained in 
accordance with methods specified in 
appendix IX of this part. 

(C) Upon the request of the Director, _ 
sampling and analysis of the hazardous 
waste (and other fuels and industrial 
furnace feedstocks as appropriate), 
residues, and exhaust emissions must be 
conducted to verify that the operating 
requirements established in the permit 
achieve the applicable standards of 
$$ 266.104, 266.105, 266.106, and 266.107. 

{ii) All monitors shall record data in 
units corresponding to the permit limit 
unless otherwise specified in the permit. 

{iii) The boiler or industrial furnace 
and associated equipment {pumps, 
values, pipes, fuel storage tanks, etc.) 
must be subjected to thorough visual 
inspection when it contains hazardous 
waste, at least daily for leaks; spills, 
fugitive emissions, and signs of 
tampering 

(iv) The automatic hazardous waste 
feed cutoff system and associated 
alarms must be tested at least once 
every 7 days when hazardous waste is 
burned to verify operability, unless the 
applicant demonstrates to the Director 
that weekly inspections will unduly 
restrict or upset operations and that less 
frequent inspections will be adequate. 
At a minimum, operational testing must 
be conducted at least once every 30 
days. 

(v) These monitoring and inspection 
data must be recorded and the records 
must be placed in the operating record 
required by § 264.73 of this chapter. 

(9) Direct transfer. to the burner. If 
hazardous waste is directly transferred 
from a transport vehicle to a boiler or 
industrial furnace without the use of a 
storage unit, the owner and operator 
must comply with § 266.111. 

(10) Recordkeeping. The owner or 
operator must keep in the operating 
record of the facility all information and 
data required by this section for not less 
than three years. 

(11) Closure: At closure, the-owner or 
operator must remove all hazardous 
waste and hazardous waste residues 
(including, but not limited to, ash, 
scrubber waters, and scrubber sludges) 
from the boiler or industrial furnace. 


(Approved by:the Office of Management and 
Budget under control number 2050-0073) 


§ 266.103 Interim status standards for 
(a) Purpose, scope, applicability.—{1) 
General. (i) The purpose of this section 
is to establish minimum national 
standards for owners and operators of 
“existing” boilers and indusirial 
furnaces that burn hazardous waste’ 
where-such standards define the 
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acceptable management of hazardous 
waste during the period of interim 
status. The standards of this section 
apply to owners and operators of 
existing facilities until either a permit is 
issued under § 266.102(d) or until closure 
responsibilities identified in this section 
are fulfilled. 

(ii) Existing or in existence means a 
boiler or industrial furnace that on or 
before August 21, 1991 is either in 
operation burning or processing 
hazardous waste or for which 
construction (including the ancillary. 
facilities to burn to process the 
hazardous waste) has commenced. A 
facility has commenced construction if 
the owner or operator has obtained the 
Federal, State, and local approvals or 
permits necessary to begin physical 
construction; and either: 

(A) A continuous on-site, physical 
construction program has begun; or 

(B) The owner or operator has entered 
into contractual obligations—which 
cannot be canceled or modified without 
substantial loss—for physical 
construction of the facility to be 
completed within a reasonable time. 

(iii) If a boiler or industrial furnace is 
located at a facility that already has a 
permit or interim status, then the facility 
must comply with the applicable 
regulations dealing with permit 
modifications in § 270.42 or changes in 
interim status in § 270.72 of this chapter. 

(2) Exemptions. The requirements of 
this section do not apply to hazardous 
waste and facilities exempt under 
$§ 266.100(b), or 266.108. 

(3) Prohibition or burning dioxin- 
listed wastes. Hazardous waste listed 
for dioxin or derived from any of the 
following dioxin-listed wastes may not 
be burned in a boiler or industrial 
furnace operating under interim status: 
EPA Hazardous Waste Numbers F020, 
F021, F022, F023, F026, or F027. 

(4) Applicability of part 265 
standards. Owners and operators of 
boilers and industrial furnaces that burn 
hazardous waste and are operating 
under interim status are subject to the 
following provisions of part 265 of this 
chapter, except as provided otherwise 
by this section: 

(i) In subpart A (General), § 265.4; 

(ii) In subpart B (General facility 
standards), §§ 265.11-265.17; 

(iii) In subpart C (Preparedness and 
prevention), §§ 265.31-265.37; 

(iv) In subpart D (Contingency plan 
and emergency procedures), §§ 265.51— 
265.56; 


(v) In subpart E (Manifest system, 
recordkeeping, and reporting), 
§ § 265.71-265.77, except that §§$ 265.71, 
265.72, and 265.76 do not apply to 
owners and operators of on-site 


facilities that do not receive any 
hazardous waste from off-site sources; 

(vi) In subpart G (Closure and post- 
closure), $$ 265.111-265.115; 

(vii) In subpart H (Financial 
requirements), §§ 265.141, 265.142, 
265.143, and 265.147-265.151, except that 
States and the Federal government are 
exempt from the requirements of 
subpart H; and 

(viii) Subpart BB (Air emission 
standards for equipment leaks), except 
§ 265.1050{a). 

(5) Special requirements for furnaces. 
The following controls apply during 
interim status to industrial furnaces 
(e.g., kilns, cupolas) that feed hazardous 
waste for a purpose other than solely as 
an ingredient (see paragraph (a)(5)(ii) of 
this section) at any location other than 
the hot end where products are normally 
discharged and where fuels are 
normally ; 

(i) Controls. (A) The hazardous waste 
shall be fed at a location where 
combustion gas temperatures are at 
least 1800 °F; 

(B) The owner or operator must 
determine that adequate oxygen is 
present in combustion gases to combust 
organic constituents in the waste and 
retain documentation of such 
determination in the facility record; 

(C) For cement kiln systems, the 
hazardous waste shall be fed into the 
kiln; and 

(D) The hydrocarbon controls of 
§ 266.104{c) or paragraph (c)(7){ii) of this 
section apply upon certification of 
compliance under paragraph (c) of this 
section irrespective of the CO level 
achieved during the compliance test. 

(ii) Burning hazardous waste solely as 
an ingredient. A hazardous waste is 
burned for a purpose other than solely 
as an ingredient if it meets either of 
these criteria: 

(A) The hazardous waste has a total 
concentration of nonmetal compounds 
listed in part 261, appendix VIII, of this 
chapter exceeding 500 ppm by weight 
as-generated (and, so, is considered to 
be burned for destruction); or 

(B) The hazardous waste has a 
heating value of 5,000 Btu/Ib or more, 
as-generated or as-fired (and, so, is 
considered to be burned as fuel). 

(6) Restrictions on burning hazardous 
waste that is not a fuel. Prior to 
certification of compliance under 
paragraph (c) of this section, owners 
and operators shall not feed hazardous 
waste (other than hazardous waste 
burned solely as an ingredient) in a 
boiler or industrial furnace that has a 
heating value less than 5,000 Btu/Ib, as- 
generated, except for purposes of 
compliance testing (or testing prior to 


compliance testing) for a total period of 
time not to exceed 720 hours. 

(7) Direct transfer to the burner. If 
hazardous waste is directly transferred 
from a transport vehicle to a boiler or 
industrial furnace without the use of a 
storage unit, the owner and operator 
must comply with § 266.111. 

(b) Certification of precompliance— 
(1) General. The owner or operator must 
provide complete and accurate 
information specified in paragraph (b)(2) 
of this section to the Director on or 
before August 21, 1991, and must 
establish limits for the operating 
parameters specified in paragraph (b){3) 
of this section. Such information is 
termed a “certification of 
precompliance” and constitutes a 
certification that the owner or operator 
has determined that, when the facility is 
operated within the limits specified in 
paragraph (b)(3) of this section, the 
owner or operator believes that, using 
best engineering judgment, emissions of 
particulate matter, metals, and HCl and 
Ck are not likely to exceed the limits 
provided by $§ 266.105, 266.106, and 
266.107. The facility may burn hazardous 
waste only under the operating 
conditions that the owner or operator 
establishes under paragraph (b)(3) of 
this section until the owner or operator 
submits a revised certification of 
precompliance under paragraph (b)(8) of 
this section or a certification of 
compliance under paragraph (c) of this 
section, or until a permit is issued. 

(2) Information required. The 
following information must be submitted 
with the certification of precompliance 
to support the determination that the 
limits established for the operating 
parameters identified in paragraph (b)(3) 
of this section are not likely to result in 
an exceedance of the allowable 
emission rates for particulate matter, 
metals, and HCl and Ck: 

(i) General facility information: 

(A) EPA facility ID number; 

(B) Facility name, contact person, 
telephone number, and address; 

(C) Description of boilers and 
industrial furnaces burning hazardous 
waste, including type and capacity of 
device; 

(D) A scaled plot plan showing the 
entire facility and location of the boilers 
and industrial furnaces burning 
hazardous waste; and 

(E) A description of the air pollution 
control system on each device burning 
hazardous waste, including the 
temperature of the flue gas at the inlet to 
the particulate matter control system. 

(ii) Except for facilities complying 
with the Tier I feed rate screening limits 
for metals or total chlorine and chloride 
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provided by §§ 266.106 (b) or (e) and 
266.107 (b){1) or (e) respectively, the 
estimated uncontrolled (at the inlet to 
the air pollution control system) 
emissions of particulate matter, each 
metal controlled by § 266.106, and 
hydrogen chloride and chlorine, and the 
following information to support such 
determinations: 

(A) The feed rate (lb/hr) of ash, 
chlorine, antimony, arsenic, barium, 
beryllium, cadmium, chromium, lead, 
mercury, silver, thallium in each 
feedstream (hazardous waste, other 
fuels, industrial furnace feedstocks); 

(B) The estimated partitioning factor 
to the combustion gas for the materials 
identified in paragraph (b)(ii)(A) of this 
section and the basis for the estimate 
and an estimate of the partitioning to 
HCl and Cl of total chloride and 
chlorine in feed materials, To estimate 
the partitioning factor, the owner or 
operator must use either best 
engineering judgment or the procedures 
specified in appendix IX of this part. 

(C) For industrial furnaces that 
recycle collected particulate matter (PM) 
back into the furnace and that will 
certify compliance with the metals 
emissions standards under paragraph 
(c)(3)(ii)(A), the estimated enrichment 
factor for each metal. To estimate the 
enrichment factor, the owner or operator 
must use either best engineering 
judgment or the procedures specified in 
“Alternative Methodology for 
Implementing Metals Controls” in 
appendix IX of this part. 

(D) If best engineering judgment is 
used to estimate partitioning factors or 
enrichment factors under paragraphs 
(b)(ii)(B) or (b)(ii)(C) respectively, the 
basis for the judgment. When best 
engineering judgment is used to develop 
or evaluate data or information and 
make determinations under this section, 
the determinations must be made by a 
qualified, registered professional 
engineer and a certification of his/her 
determinations in accordance with 
§ 270.11(d) of this chapter must be 
provided in the certification of 
precompliance. 

(iii) For facilities complying with the 
Tier I feed rate screening limits for 
metals or total chlorine and chloride 
provided by §§ 266.106 (b) or (e) and 
266.107 (b)(1) or (e), the feed rate (lb/hr) 
of total chloride and chlorine, antimony, 
arsenic, barium, beryllium, cadmium, 
chromium, lead, mercury, silver, and 
thallium in each feedstream (hazardous 
waste, other fuels, industrial furnace 
feedstocks). 

liv) For facilities complying with the 
Tier 0 or Tier Ill emission limits for 
metals or HC] and Cle (under $§ 266.106 
(c) or (d) or 266.107(b)(2) or (c)), the 


estimated.controlled (outlet of the air 
pollution control system) emissions 
rates of paticulate matter, each metal 
controlled by § 266.106, and HCl and Ch, 
and the following information to support 
such determinations: 

- (A) The estimated air pollution control 
system (APCS) removal efficiency for 
particulate matter, HCl, Cl, antimony, 
arsenic, barium, beryllium, cadmium, 
chromium, lead, mercury, silver, and 
thallium. 

(B) To estimate APCS removal 
efficiency, the owner or operator must 
use either best engineering judgment or 
the procedures prescribed in appendix 
IX of this part. 

(C) If best engineering judgment is 
used to estimate APCS removal 
efficiency, the basis for the judgment. 
Use of best engineering judgment must 
be in conformance with provisions of 
paragraph (b)(2)(ii)(D) of this section. 

(v) Determination of allowable 
emissions rates for HCl, Clk, antimony, 
arsenic, barium, beryllium, cadmium, 
chromium, lead, mercury, silver, and 
thallium, and the following information 
to support such determinations: 

(A) For all facilities: 

(2) Physical stack height; 

(2) Good engineering practice stack 
height as defined by 40 CFR 51.100(ii); 

(3) Maximum flue gas flow rate; 

(4) Maximum flue gas temperature; 
(5) Attach a US Geological Service 
topographic map (or eqivalent) showing 
the facility location and surrounding 

land within 5 km of the facility. 

(6) Identify terrain type: complex or 
noncomplex; and 

(7) Identify land use: urban or rural. 

(B) For owners and operators using 
Tier III site specific dispersion modeling 
to determine allowable levels under 
§ 266.106(d) or § 266.107(c), or adjusted 
Tier I feed rate screening limits under 
§§ 266.106(e) or 266.107(e): 

(2) Dispersion model and version 
used; 

(2) Source of meterological data; 

(3) The dilution factor in micrograms 
per cubic meter per gram per second of 
emissions for the maximum annual 
average off-site (unless on-site is 
required) ground level concentration 
(MEI location); and 

(4) Indicate the MEI location on the 
map required under paragraph 
(DILZILVICALG} 

(vi) For facilities complying with the 
Tier I or III emissions rate controls for 
metals or HC1 and Cle, a comparison of 
the estimated controlled emissions rates 
determined under paragraph (b)(2){iv) 
with the allowable emission rates 
determined under paragraph (b)(2)(v); 

(vii) For facilities complying with the 
Tier I (or adjusted Tier I) feed rate 
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screening limits for metals or total 
chloride and chlorine, a comparison of 
actual feed rates of each metal and total 
chlorine and chloride determined under 
paragraph (b)(2)(iii) of this section to the 
Tier I allowable feed rates; and 

(viii) For industrial furnaces that feed 
hazardous waste for any purpose other 
than solely as an ingredient (as defined 
by paragraph (a)(5)(ii) of this section) at 
any location other than the product 
discharge end of the device, 
documentation of compliance with the - 
requirements of paragraphs (a)(5){i) (A), 
(B), and (C) of this section. 

(ix) For industrial furnaces that 
recycle collected particulate matter (PM) 
back into the furnace and that will 
certify compliance with the metals 
emissions ‘standards under paragraph 
(c)(3){ii) (A) of this section: 

(A) The applicable particulate matter 
standard in Ib/hr; and 

(B) The precompliance limit on the 
concentration of each metal in collected 
PM. 


(3) Limits on operating conditions. 
The owner and operator shall establish 
limits on the following parameters- 
consistent with the determinations made 
under paragraph (b)(2) of this section 
and certify (under provisions of 
paragraph (b)(9) of this section) to the 
Director that the facility will operate 
within the limits during interim status 
when there is hazardous waste in the 
unit until revised certification of 
precompliance under paragraph (b)(8) of 
this section or certification of 
compliance under paragraph (c) of this 
section: 

(i) Feed rate of total hazardous waste 
and (unless complying with the Tier I or 
adjusted Tier I metals feed rate 
screening limits under § 266.106(b) or 
(e)) pumpable hazardous waste; 

(ii) Feed rate of each metal in the 
following feed streams; 

(A) Total feed streams, except that 
industrial furnaces that comply with the 
alternative metals implementation 
approach under paragraph (b)(4) of this 
section must specify limits on the 
concentration of each metal in collected 
particulate matter in lieu of feed rate 
limits for total feedstreams; 

(B) Total hazardous waste feed; and 

(C} Total pumpable hazardous waste 
feed, unless complying with the Tier I or 
adjusted Tier I metals feed rate 
screening limits under .§ 266.106 (b) or 

e); 
( ti Total feed rate of chlorine and 
chloride in total feed streams; 

(iv) Total feed rate of ash in total feed 
streams, except that the ash feed rate 


‘for cement kilns and light-weight 


aggregate kilns is not limited; and 
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(v) Maximum production rate of the 
device in appropriate units when 
producing normal product. 

(4) Operating requirements for 
furnaces that recycle PM. Owners and 
operators of furnaces that recycle 
collected particulate matter (PM) back 
into the furnace and that will certify 
compliance with the metals emissions 
controls under paragraph (c)(3)(ii)(A) of 
this section must comply with the 
special operating requirements provided 
in “Alternative Methodology for 
Implementing Metals Controls” in 
appendix IX of this part. 

(5) Measurement of feed rates and 
production rate—{i) General 
requirements. Limits on each of the 
parameters specified in paragraph (b)(3) 

. of this section (except for limits on 
metals concentrations in collected 
particulate matter (PM) for industrial 
furnaces that recycle collected PM) shall 
be established and continuously 
monitored under either of the following 
methods: 

(A) Instantaneous limits. A limit for a 
parameter may be established and 
continuously monitored on an 
instantaneous basis (i.e., the value that 
occurs at any time) not to be exceeded 
at any time; or 

(B) Hourly rolling average limits. A 
limit for a parameter may be established 
and continuously monitored on an 
hourly rolling average basis defined as 
follows: 

(1) A continuous monitor is one which 
continuously samples the regulated 
parameter without interruption, and 
evaluates the detector response at least 
once each 15 seconds, and computes 
and records the average value at least 
every 60 seconds. 

(2) An hourly rolling average is the 
arithmetic mean of the 60 most recent 1- 
minute average values recorded by the 
continuous monitoring system. 

(ii) Rolling average limits for 
carcinogenic metals and lead. Feed rate 
limits for the carcinogenic metals 
(arsenic, beryllium, cadmium, and 
chromium) and lead may be established 
either on an hourly rolling average basis 
as prescribed by paragraph (b)(5)(i)(B) 
or on (up to) a 24 hour rolling average 
basis. If the owner or operator elects to 
om an averaging period from 2 to 24 


ours 

(A) The feed rate of each metal shall 
be limited at any time to ten times the 
feed rate that would be allowed on a 
hourly rolling average basis; 

(8) The continuous monitor shall meat 
the following specifications: 

(1) A continuous monitor is one which 
continuously samples the regulated 
parameter without interruption, and 
evaluates the detector response at least 


once each 15 seconds, and computes 
and records the average value at least 
every 60 seconds. 

(2) The rolling average for the selected 
averaging period is defined as the 
arithmetic mean of the most recent one 
hour block averages for the averaging 
period. A one hour block average is the 
arithmetic mean of the one minute 
averages recorded during the 60-minute 
period beginning at one minute after the 
beginning of preceding clock hour. 

(iii) Feed rate limits for metals, total 
chloride and chlorine, and ash. Feed 
rate limits for metals, total chlorine and 
chloride, and ash are established and 
monitored by knowing the concentration 
of the substance (i.e., metals, chloride/ 
chlorine, and ash) in each feedstream 
and the flow rate of the feedstream. To 
monitor the feed rate of these 
substances, the flow rate of each 
feedstream must be monitored under the 
continuous monitoring requirements of 
paragraphs (b)(5) (i) and (ii) of this 
section. 

(6) Public notice requirements at 
precompliance. On or before [the 
effective date of this rule] the owner or 
operator must submit a notice with the 
following information for publication in 
a major local newspaper of general 
circulation and send a copy of the notice 
to the appropriate units of State and 
local government. The owner and 
operator must provide to the Director 
with the certification of precompliance 
evidence of submitting the notice for 
publication. The notice, which shall be 
entitled ‘Notice of Certification of 
Precompliance with Hazardous Waste 
Burning Requirements of 40 CFR 
266.103(b)”, must include: 

(i) Name and address of the owner 
and operator of the facility as well as 
the location of the device burning 
hazardous waste; 

(ii) Date that the certification of 
precompliance is submitted to the 
Director; 

(iii) Brief description of the regulatory 
process required to comply with the 
interim status requirements of this 
section including required emissions 
testing to demonstrate conformance 
with emissions standards for organic 
compounds, particulate matter, metals, 
and HCl and Ch; 

(iv) Types and quantities of hazardous 
waste burned including, but not limited 
to, source, whether solids or liquids, as 
well as an appropriate description of the 
waste; 

(v) Type of device(s) in which the 
hazardous waste is burned including a 
physical description and maximum 
production rate of each device; 
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(vi) Types and quantities of other 
fuels and industrial furnace feedstocks 
fed to each unit; 

(vii) Brief description of the basis for 
this certification of precompliance as 
specified in paragraph (b)(2) of this 
section; 

(viii) Locations where the operating 
record for the facility can be viewed and 
copied by interested parties. These 
locations shall at a minimum include: 

(A) The Agency office where the 
supporting documentation was 
submitted or another location 
designated by the Director; and 

(B) The facility site where the device 
is located; 

(ix) Notification of the establishment 
of a facility mailing list whereby 
interested parties shall notify the 
Agency that they wish to be placed on 
the mailing list to receive future 
information and notices about this 
facility; and 

(x) Location (mailing address) of the 
applicable EPA Regional Office, 
Hazardous Waste Division, where 
further information can be obtained on 
EPA regulation of hazardous waste 
burning. 

(7) Monitoring other operating 
parameters. When the monitoring 
systems for the operating parameters 
listed in paragraphs (c)(1)(v through xiii) 
of this section are installed and 
operating in conformance with vendor 
specifications or (for CO, HC, and 
oxygen) specifications provided by 
appendix IX of this part, as appropriate, 
the parameters shall be continuously 
monitored and records shall be 
maintained in the operating record. 

(8) Revised certification of 
precompliance. The owner or operator 
may revise at any time the information 
and operating conditions documented 
under paragraphs (b)(2).and (b)(3) of this 
section in the certification of 
precompliance by submitting a revised 
certification of precompliance under 
procedures provided by those 
paragraphs. 

(i) The public notice requirements of 
paragraph (b)(6) of this section do not 
apply to recertifications. 

(ii) The owner and operator must 
operate the facility. within the limits 
established for the operating parameters 
under paragraph (b)(3) of this section 
until a revised certification is submitted 
under this paragraph or a certification of 
compliance is submitted under 
paragraph (c) of this section. 

(9) Certification of precompliance 
statement. The owner or operator must 
include the following signed statement 
with the certification of precompliance 


submitted to the Director: 
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“| certify under penalty of law that this 
information was prepared under my direction 
or supervision in accordance with a system 
designed to ensure that qualified  eciaege 
properly gathered and evaluated the 
information and supporting documentation. 
Copies of all emissions tests, dispersion 
modeling results and other information used 
to determine conformance with the 

requirements of § 266.103({b) are available at 
the facility and can be obtained from the 
facility contact person listed above. Based on 
my inquiry of the person or persons who 
manages the facility, or those persons 
directly responsible for gathering the 
information, the information submitted is, to 
the best of my knowledge and belief, true, 
accurate, and te. Iam aware that there 
are significant penalties for submitting false 
information, including the possibility of fine 
and imprisonment for knowing violations. 

1 also acknowledge that the operating 
limits. established in this certification 
pursuant to § 206.103(b) (3) and (4) are 
enforceable limits at which the facility can 
legally operate during interim status until: (1]} 
A revised certification of precompliance is 
submitted, {2) a certification of compliance is 
submitted, or {3} an operating permit is 
issued.” 

{c} Certification of compliance. On or 
before August 21, 1992, the owner or 
operator shall conduct emissions testing 
to document compliance with the 
emissions standards of § § 266.104 (b) 
through (e)}, 266.105, 266.106, 266.107, and 
paragraph (a)(5){i)(D) of this section, 
under the pro prescribed by this 
paragraph, except under extensions of 
time provided by paragraph (c}(7}. Based 
on the compliance test, the owner or 
operator shail submit to the Director a 
complete and accurate “certification of 
compliance” (under paragraph (c)(4) of 
this section} with those emission 
standards establishing limits on the 
operating parameters specified in 
paragraph (c)(1). 

(1) Limits on operating conditions. 
The owner or operator shail establish 
limits on the following parameters based 
on operations during the compliance test 
(under procedures prescribed in 
paragraph (c}(4}(iv} of this section} and 
include these limits with the 
certification of compliance. The boiler or 
industria] furnace must be operated in 
accordance with these operating limits 
at all times when there is hazardous 
waste in the unit until an operating 
permit is issued. 

(i) Feed rate of total hazardous waste 
and {unless complying the Tier I or 
adjusted Tier I metals feed rate 
screening limits under § 266.106 {b) or 
(e}}. pumpable hazardous waste; 

{ii) Feed rate of each metal in the 
following feedstreams: 

(A) Total feedstreams, except that 
industrial furnaces that must comply 
with the alternative metals - 


implementation approach under 
paragraph {c)(3)(ii) of this section must 
specify limits on the concentration of 
each metal in collected particulate 
matter in lieu of feed rate limits for total 
feedstreams; 

(B} Total hazardous waste feed 
(unless complying with the Tier I or 
adjusted Tier I metals feed rate 
screening limits under § 266.106 {b) or 
(e)); and 

(C) Total pumpable hazardous waste 
feed: 

(iii) Total feed rate of chlorine and 
chloride in total feed streams; 

(iv) Total feed rate of ash in total feed 
streams, except that the ash feed rate 
for cement kilns and light-weighted 
aggregate kilns is not limited, 

(v) Carbon monoxide concentration, 
and where required, hydrocarbon 
concentration in stack gas. When 

complying with the CO controls of 
§ 266.104(b), the CO limit is 100 ppmv, 
and when complying with the HC 
controls of § 266.104(c), the HC limit is 
20 ppmv. When complying with the CO 
controls of § 266.104({c), the CO limit is 
established based on the compliance 
test; 

(vi) Maximum production rate of the 
device in appropriate units when 
producing normal product; 

(vii) Maximum combustion chamber 
temperature where the temperature 
measurement is as close to the 
combustion zone as possible and is 
upstream of any quench water injection, 
(unless complying with the Tier I 
adjusted Tier I metals feed rate 
screening limits under § 266.106 (b) or 
(e))}; 

(viii) Maximum flue gas temperature 
entering a particulate matter control 
device (unless complying with Tier I or 
adjusted Tier I metals feed rate 
screening limits under § 266.106 (b) or 

e)); 
a For systems using wet scrubbers, 
including wet ionizing scrubbers {unless 
complying with the Tier I or adjusted 
Tier 1 metals feed rate screening limits 
under § 266.106 (b) or {e) and the total 
chlorine and chloride feed rate 
—— limits under § 266.107(b) (1) or 
e}); 

(A) Minimum liquid to flue gas ratio: 

(B) Minimum scrubber blowdown 
from the system or maximum suspended 
solids content of scrubber water; and 

{C) Minimum pH level of the scrubber 
water; 

{x} For systems using venturi 
scrubbers, the minimum differential gas 

pressure across the venturi (unless 
complying the Tier I or adjusted Tier I 
metals feed rate scre limits under 


§ 266.106 (b) or {e) and the total chlorine ; 
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and chloride feed rate screening limits 
under § 266.107(b) (1) or (e))}: 

(xi) For system using dry scrubbers 
(unless complying with the Tier I or 
adjusted Tier I metals feed rate 
screening limits under § se (b) or 
(e) and the total chlorine and chloride 
feed rate screening limits under 
§ 266.107(b) (1) or (e))}: 

{A) Minimum caustic feed rate; and 

(B) Maximum flue gas flow rate: 

(xii) For systems using wet ionizing 
scrubbers or electrostatic precipitators 
(unless complying with the Tier I or 
adjusted Tier I metals feed rate 
screening limits under § 266.106 (b) or 
(e) and the total chlorine and chloride 
feed rate screening limits under 
§ 266.107(b) (1) or (e)); 

(A) Minimum electrical power in 
kilovolt amperes (kVA) to the 
precipitator plates; and 

(B) Maximum flue gas flow rate; 

(xiii) For systems using fabric filters 
(baghouses), the minimum pressure drop 
(unless complying with the Tier I or 
adjusted Tier I metals feed rate 
screening limits under § 266.106 (b) or {e} 
and the total chlorine and chloride feed 
rate screening limits under 
§ 266.107(b)(1) or (e)). 

(2) Prior notice of compliance testing. 
At least 30 days prior to the compliance 
testing required by paragraph {c){3) of 
this section, the owner or operator shall 
notify the Director and submit the 
following information: 

& General facility information 

including: 


(A) EPA facility ID number; 

(B) Facility name, contact person, 
telephone number, and address; : 

(C) Person responsible for conducting 
compliance test, including company 
name, address, and telephone number, 
and a statement of qualifications; - 

(D) Planned date of the compliance 
test; 

(ii) Specific information on each 
device to be tested including: 

{A) Description of boiler or industrial 
furnace; 

(B) A scaled plot plan showing the 
entire facility and location of the boiler 


or industrial furnace; 


(C) A description of the air pollution 
control system; 

(D) Identification of the continuous 
emission monitors that are installed, 
including: 

(1) Carbon monoxide monitor: 

(2) Oxygen monitor; 

(3) Hydrocarbon monitor, specifying 
the minimum temperature of the system 
and, if the agnpeeinah sony Sete 
150 °C, an explanation of why a heated 
system is not used (see paragraph (c){(5) 
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of this section) and a brief description of 
the sample gas conditioning system; 

(E) Indication of whether the stack is 
shared with another device that will be 
in operation during the compliance test; 

(F) Other information useful to an 
understanding of the system design or 
operation. 

_ (iii) Information on the testing 
planned, including a complete copy of 
the test protocol and Quality 
Assurance/ Quality Contro) (QA/QC) 
plan, and a summary description for 
each test providing the following 
information at a minimum: 

(A) Purpose of the test (e.g., 
demonstrate compliance with emissions 
of particulate matter); and 

(B) Planned operating conditions, 
including levels for each pertinent 
parameter specified in paragraph (c)(1) 
of this section. 

(3) Compliance testing—({i) General. 
Compliance testing must be conducted 
under conditions for which the owner or 
operator has submitted a certification of 
precompliance under paragraph (b) of 
this section and under conditions 
established in the notification of 
compliance testing required by 
paragraph (c)(2) of this section. 

(ii) Special requirements for industrial 
furnaces that recycle collected PM. 
Owners and operators of industrial 
furnaces that recycle back into the 
furnace particulate matter (PM) from the 
air pollution control system must comply 
with one of the following procedures for 
testing to determine compliance with the 
metals standards of § 266.106(c) or (d): 

(A) The special testing requirements 
prescribed in “Alternative Method for 
Implementing Metals Controls” in 
appendix IX of this part; or 

(B) Stack emissions testing for a 
minimum of 6 hours each day while 
hazardous waste is burned during 
interim status. The testing must be 
conducted when burning normal 
hazardous waste for that day at normal 
feed rates for that day and when the air 
pollution control system is operated 
under normal conditions. During interim 
status, hazardous waste analysis for 
metals content must be sufficient for the 
owner or operator to determine if 
changes in metals content may affect the 
ability of the facility to meet the metals 
emissions standards established under 
§ 266.106(c} or (d)}. Under this option, 
operating limits (under paragraph (c)(1) 
of this section) must be established 
during compliance testing under 
paragraph (c)(3) of this section only on 
the following parameters: 

(1) Feed rate of total hazardous waste; 

(2) Total feed rate of chlorine and 
chloride in total feed streams; 


(3) Total feed rate of ash in total feed 
streams, except that the ash feed rate 
for cement kilns and light-weight 
aggregate kilns is not limited; 

(4) Carbon monoxide concentration, 
and where required, hydrocarbon 
concentration in stack gas; 

(5) Maximum production rate of the 
device in appropriate units when 
producing normal product; or 

(C) Conduct compliance testing to 
determine compliance with the metals 
standards to establish limits on the 
operating parameters of paragraph (c)(1) 
of this section only after the kiln system 
has been conditioned to enable it to 
reach equilibrium with respect to metals 
fed into the system and metals 
emissions, During conditioning, 
hazardous waste and raw materials 
having the same metals content as will 
be fed during the compliance test must 
be fed at the feed rates that will be fed 
during the compliance test. 

(iii) Conduct of compliance testing. 
(A) If compliance with all applicable 
emissions standards of §§ 266.104 
through 266.107 is not demonstrated 
simultaneously during a set of test runs, 
the operating conditions of additional 
test runs required to demonstrate 
compliance with remaining emissions 
standards must be as close as possible 
to the original operating conditions. 

(B) Prior to obtaining test data for 
purposes of demonstrating compliance 
with the applicable emissions standards 
of $§ 266.104 through 266.107 or 
establishing limits on operating 
parameters under this section, the 
facility must operate under compliance 
test conditions for a sufficient period to 


reach steady-state operations. Industrial 
furnaces that recycle collected 


particulate matter back into the furnace | 


and that compiy with paragraphs 
(c)(3)(ii)(A) or (B) of this section, 
however, need not reach steady state 
conditions with respect to the flow of 
metals in the system prior to beginning 
compliance testing for metals. 

(C) Compliance test data on the level 
of an operating parameter for which a 
limit must be established in the 
certification of compliance must be 
obtained during emissions sampling for 
the pollutant(s) (i.e., metals, PM, HCl/ 
Ck, organic compounds) for which the 
parameter must be established as 
specified by paragraph (c)(1) of this 
section. 

(4) Certification of compliance. 
Within 90 days of completing 
compliance testing, the owner or 
operator must certify to the Director 
compliance with the emissions 
standards of $$ 266.104(b), (c), and (e), 
266.105, 266.106, 266.107, and paragraph 
(a)(5){i)(D) of this section. The 
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certification of compliance must include 
the following information: 

(i) General facility and testing 
information including: 

(A) EPA facility ID number; 

(B) Facility name, contact person, 
telephone number, and address; 

(C) Person responsible for conducting 
compliance test, including company 
name, address, and telephone number, 
and a statement of qualifications; 

(D) Date(s) of each compliance test; 

(E) Description of boiler or industrial 
furnace tested; 

(F) Person responsible for quality 
assurance) quality control (QA/QC), 
title, and telephone number, and 
statement that procedures prescribed in 
the QA/QC plan submitted under 
§ 266.103(c}(2)(iii} have been followed, 
or a description of any changes and an 
explanation of why changes were 
necessary. 

(G) Description of any changes in the 
unit configuration prior to or during 
testing that would alter any of the 
information submitted in the prior notice 
of compliance testing under paragraph 
(c)(2) of this section, and an explanation 
of why the changes were necessary; 

(H) Description of any changes in the 
planned test conditions prior to or 
during the testing that alter any of the 
information submitted in the prior notice 
of compliance testing under paragraph 
(c}(2) of this section, and an explanation 
of why the changes were necessary; and 

(I) The complete report on results of 
emissions testing. 

(ii) Specific information on each test 
including: 

(A) Purpose(s) of test (e.g., 
demonstrate conformance with the 
emissions limits for particulate matter, 
metals, HCl, Ck, and CO) 

(B) Summary of test results for each 
run and for each test including the 
following information: 

(1) Date of run; 

(2) Duration of run; 

(3) Time-weighted average and 
highest hourly rolling average CO level 
for each run and for the test; 

(4) Highest hourly rolling average HC 
level, if HC monitoring is required for 
each run and for the test; 

(5) If dioxin and furan testing is 
required under § 266.104(e), time- 
weighted averge emissions for each run 
and for the test of chlorinated dioxin 
and furan emissions, and the predicted 
maximum annual average ground level 
concentration of the toxicity 
equivalency factor; 

(6) Time-weighted average particulate 
matter emissions for each run and for 
the test; 
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(7) Time-weighted average HCl and 
Cl, emissions for each run and for the 
test; 

(8) Time-weighted average emissions 
for the metals subject to regulation 
under § 266.106 for each run and for the 
test; and 

(9) QA/QC results. 

{iii) Comparison of the actual 
emissions during each test with the 
emissions limits prescribed by 
§§ 266.104 (b), {c), and (e), 266.105, 
266.106, and 286.107 and established for 
the facility in the certification of 
precompliance under paragraph (b) of 
this section. 

{iv) Determination of operating limits 
based on all valid runs of the 
compliance test for each applicable 
parameter listed in paragraph (c)(1) of 
this section using either of the following 
procedures: 

(A) Instantaneous limits. A parameter 
may be measured and recorded on an 
instantaneous basis ({i.e., the value that 
occurs at any time) and the operating 
limit specified as the time-weighted 
average during all runs of the 
compliance test; or 

(B) Hourly rolling average basis. (1) 
The limit for a parameter may be 
established and continuously monitored 
on an hourly roiling average basis 
defined as follows: 

(3 A continuous monitor is one which 
continuously samples the regulated 
parameter without interruption, and 
evaluates the detector response at least 
once each 15 seconds, and computes 
and records the average value at least 
every 60 seconds. 

(ii) An hourly rolling average is the 
arithmetic mean of the 60 most recent 1- 
minute average values recorded by the 
continuous monitoring system. 

(2) The operating limit for the 
parameter shall be established based on 
compliance test data as the average 
over all test runs of the highest hourly 
rolling average value for each run. 

(C) Rolling average limits for 
carcinogenic metals and lead. Feed rate 
limits for the carcinogenic metals (i.e., 
arsenic, beryllium, cadmium and 
chromium) and lead may be established 
either on an hourly rolling average basis 
as prescribed by paragraph (c)(4){iv){B) 
of this section or on {up to) a 24 hour 
rolling average basis. If the owner or 
operator elects to use an averaging 
period from 2 to 24 hours: 

(1) The feed rate of each metal shall 
be limited at any time to ten times the 
feed rate that would be allowed ona 
hourly rolling average basis; 

(2) The continuous monitor shall meet 
the following specifications: 

{i) A continuous monitor is one which 
continuously samples the regulated 


parameter without interruption, and 
evaluates the detector response at least 


once each 15 seconds, and computes 


and records the average value at least 
every 60 seconds. 

(ii) The rolling average for the 
selected averaging period is defined as 
the arithmetic mean of the most recent 
one hour block averages for the 
averaging period. A one hour block 
average is the arithmetic mean of the 
one minute averages recorded during the 
60-minute period beginning at one 
minute after the beginning of preceding 
clock hour; and 

(3) The operating limit for the feed 
rate of each metal shall be established 
based on compliance test data as the 
average over all test runs of the highest 
hourly rolling average feed rate for each 


run. 

(D) Feed rate limits for metals, total 
chloride and chlorine, and ash. Feed 
rate limits for metals, total chlorine and 
chloride, and ash are established and 
monitored by knowing the concentration 
of the substance (i.e., metals, chloride/ 
chlorine, and ash) in each feedstream 
and the flow rate of the feedstream. To 
monitor the feed rate of these 
substances, the flow rate of each 
feedstream must be monitored under the 
continuous monitoring requirements of 
paragraphs {c)({4)(iv) (A) through (C) of 
this section. 

(v) Certification of compliance 
statement. The following statement shall 
accompany the certification of 
compliance: 

“I certify under penalty of law that this 
information was prepared under my direction 


‘or supervision in accordance with a system 


designed to ensure that qualified personnel 
properly gathered and evaluated the 
information and supporting documentation. 
Copies of all emissions tests, dispersion 
modeling results and other information used 
to determine conformance with the 
requirements of § 266.103(c) are available at 
the facility and can be obtained from the 
facility contact person listed above. Based on 
my inquiry of the person or persons who 
manages the facility, or those persons 
directly responsible for gathering the 
information, the information submitted is, to 
the best of my knowledge and belief, true, 
accurate, and complete. I am aware that there 
are significant penalties for submitting false 
information, including the possibility of fine 
and imprisonment for knowing violations. 

I also acknowledge that the operating 
conditions established in this certification 
pursuant to § 266. 103(c)(4)fiv) are enforceable 
limits at which the facility can legally operate 
during interim status until a revised 
certification of compliance is submitted.” 


(5) Special requirements for HC 
monitoring systems. When an owner or 
operator is required to comply with the 
hydrocarbon (HC) controls provided by 
$§ 266.104(c) or paragraph [a}(5)(i)(D) of 
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this section, a conditionedgas_ 
monitoring system may be used in 
conformance with specifications 
provided in appendix IX of this part 
provided that the owner or operator 
submits a certification of compliance 
without using extensions of time 
provided by paragraph (c)(7) of this 
section. 

(6) Special operating requirements for 
industrial furnaces that recycle 
collected PM. Owners and operators of 
industrial furnaces that recycle back 
into the furnace particulate matter (PM) 
from the air pollution control system 
must: 

{i) When complying with the 
requirements of paragraph (c)(3){ii)(A) 
of this section, comply with the 
operating requirements prescribed in 
“Alternative Method to Implement the 
Metals Controls” in appendix IX of this 
part; and 

(ii) When complying with the 
requirements of paragraph (c){3)(ii)(B) of 
this section, comply with the operating 
requirements prescribed by that 
paragraph. 

(7) Extensions of time. (i) If the owner 
or operator does not submit a complete 
certification of compliance for all of the 
applicable emissions standards of 
§§ 266.104, 266.105, 266.106, and 266.107 
by August 21, 1992, he/she must either: 

(A) Stop burning hazardous waste and 
begin clesure activities under paragraph 
(1) of this section for the hazardous 
waste portion of the facility; or 

(B) Limit hazardous waste burning to 
a total period of 720 hours for the period 
of time beginning August 21, 1992, 
submit a notification to the Director by 
August 21, 1992 stating that the facility 
is operating under restricted interim 
status and intends to resume burning 
hazardous waste, and submit a complete 
certification of compliance by August 23, 
1993; or 

(C) Obtain a case-by-case extension 
of time under paragraph (c)(7)(ii) of this 
section. 

(ii) The owner or operator may 
request a case-by-case extension of time 
to extend any time limit provided by 
paragraph (c) of this section if 
compliance with the time limit is not 
practicable for reasons beyond the 
control of the owner or operator. 

(A) In granting an extension, the 
Director may apply conditions as the 
facts warrant to ensure timely 
compliance with the requirements of this 
section and that the facility operates in 
a manner that does not pose a hazard to 
human health and the environment; ; 

(B) When an owner and operator 
request an extension of time to enable 
them to obtain a RCRA operating permit 
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because the facility cannot meet the HC 
limit of § 266.104(c) of this chapter: 

(1) The Director shall, in considering 
whether to grant the extension: 

(i) Determine whether the owner and 
operator have submitted in a timely 
manner a complete Part B permit 
application that includes information 
required under § 270.22(b) of this 
chapter; and 

(ii) Consider whether the owner and 
operator have made a good faith effort 
to certify compliance with all other 
emission controls, including the controls 
on dioxins and furans of § 266.104{e) 
and the controls on PM, metals, and 
HC1/Cl2 

(2) If an extension is granted, the 
Director shall, as a condition of the 
extension, require the facility to operate 
under flue gas concentration limits on 
CO and HC that, based on available 
information, including information in the 
part B permit application, are baseline 
CO and HC levels as defined by 
§ 266.104(f)(1). 

(8) Revised certification of 
compliance. The owner or operator may 
submit at any time a revised 
certification of compliance 
(recertification of compliance) under the 
following procedures: 

(i) Prior to submittal of a revised 
certification of compliance, hazardous 
waste may not be burned for more than 
a total of 720 hours under operating 
conditions that exceed those established 
under a current certification of 
compliance, and such burning may be 
conducted only for purposes of 
determining whether the facility can 
operate under revised conditions and 
continue to meet the applicable 
emissions standards of §§ 266.104, 
266.105, 266.106, and 266.107; 

(ii) At least 30 days prior to first 

burning hazardous waste under 
operating conditions that exceed those 
established under a current certification 
of compliance, the owner or operator 
shall notify the Director and submit the 
following information: 

(A) EPA facility ID number, and 
facility name, contact person, telephone 
number, and address; 

(B) Operating conditions that the 
owner or operator is seeking to revise 
and description of the changes in facility 
design or operation that prompted the 
need to seek to revise the operating 
conditions; 

(C) A determination that when 
operating under the revised operating 
conditions, the applicable emissions 
standards of $§ 266.104, 266.105, 266.106, 
and 266.107 are not likely to be 
exceeded. To document this 
determination, the owner or operator 
shall submit the applicable information 


required under paragraph (b}{2) of this 
section; an 

(D) Complete emissions testing 
protocol for any pretesting and for a 
new compliance test to determine 
compliance with the applicable 
emissions standards of §$§ 266.104, - 
266.105, 266.106, and 266.107 when 
operating under revised operating 
conditions. The protocol shall include a 
schedule of pre-testing and compliance 
testing. If the owner and operator 
revises the scheduled date for the 
compliance test, he/she shall notify the 
Director in writing at least 30 days prior 
to the revised date of the compliance 
test; 

(iii) Conduct a compliance test under 
the revised operating conditions and the 
protocol submitted to the Director to 
determine compliance with the 
applicable emissions standards of 
$§ 266.104, 266.105, 266.106, and 266.107; 


and. 

(iv) Submit a revised certification of 
compliance under paragraph (c)(4) of 
this section. 

(d) Periodic Recertifications. The 
owner or operator must conduct 
compliance testing and submit to the 
Director a recertification of compliance 
under provisions of paragraph (c) of this 
section within three years from 
submitting the previous certification or 
recertification. If the owner or operator 
seeks to recertify compliance under new 
operating conditions, he/she must 
comply with the requirements of 
paragraph (c)(8) of this section. 

(e) Noncompliance with certification 
schedule. if the owner or operator does 
not comply with the interim status 
compliance schedule provided by 
paragraphs (b), (c), and (d) of this 
section, hazardous waste burning must 
terminate on the date that the deadline 
is missed, closure activities must begin 
under paragraph (1) of this section, and 
hazardous waste burning may not 
resume except under an operating 
permit issued under § 270.86 of this 
chapter. 

(f) Start-up and shut-down. Hazardous 
waste (except waste fed solely as an 
ingredient under the Tier I (or adjusted 
Tier I) feed rate screening limits for 
metals and chloride/chlorine) must not 
be fed into the device during start-up 
and shut-down of the boiler or industrial 
furnace, unless the device is operating 
within the conditions of operation 
specified in the certification of 
compliance. 

(g) Automatic waste feed cutoff. 
During the compliance test required by 
paragraph (c)(3) of this section, and 
upon certification of compliance under 
paragraph (c) of this section, a boiler or 
industrial furnace must be operated with 
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a functioning system that automatically 
cuts off the hazardous waste feed when 
the applicable operating conditions 
specified in paragraphs (c)(1) (i) and (v 
through xiii) of this section deviate from 
those established in the certification of 
compliance. In addition: 

(1) To minimize emissions or organic 
compounds, the minimum combustion 
chamber temperature (or the indicator of 
combustion chamber temperature) that 
occurred during the compliance test 
must be maintained while hazardous 
waste or hazardous waste residues 
remain in the combustion chamber, with 
the minimum temperature during the 
compliance test defined as either: 

(i) If compliance with the combustion 
chamber temperature limit is based on a 
hourly rolling average, the minimum 
temperature during the compliance test 
is considered to be the average over all 
runs of the lowest hourly rolling average 
for each run; or 

(ii) If compliance with the combustion 
chamber temperature limit is based on 
an instantaneous temperature 
measurement, the minimum temperature 
during the compliance test is considered 
to be the time-weighted average 
temperature during all runs of the test; 
and 

(2) Operating parameters limited by 
the certification of compliance must 
continue to be monitored during the 
cutoff, and the hazardous waste feed 
shall not be restarted until the levels of 
those parameters comply with the limits 
established in the certification of 
compliance. 

(h) Fugitive emissions. Fugitive 
emissions must be controlled by: 

(1) Keeping the combustion zone 
totally sealed against fugitive emissions; 
or 

(2) Maintaining the combustion zone 
pressure lower than atmospheric 
pressure; or 

(3) An alternate means of control that 
the owner or operator can demonstrate 
provide fugitive emissions control 
equivalent to maintenance of 
combustion zone pressure lower than 
atmospheric pressure. Support for such 
demonstration shall be included in the 
operating record. 

(i) Changes. A boiler or industrial 
furnace must cease burning hazardous 
waste when changes in combustion 
properties, or feed rates of the 
hazardous waste, other fuels, or 
industrial furnace feedstocks, or 
changes in the boiler or industrial 
furnace design or operating conditions 
deviate from the limits specified in the 
certification of compliance. 

(i) Monitoring and Inspections. (1) The 
owner or operator must monitor and 
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record the following, at a minimum, 
while burning hazardous waste: 

(i) Feed rates and composition of 
hazardous waste, other fuels, and 
industrial furnace feed stdcks, and feed 
rates of ash, metals, and total chloride 
and chlorine as necessary to ensure 
conformance with the certification of 
precompliance or certification of 
compliance; 

{ii) Carbon monoxide (CO), oxygen, 
and if applicable, hydrocarbons (HC), on 
a continuous basis at a common point in 
the boiler or industrial furnace 
downstream of the combustion zone and 
prior to release of stack gases to the 
atmosphere in accordance with the 
operating limits specified in the 
certification of compliance. CO, HC, and 
oxygen monitors must be installed, 
operated, and maintained in accordance 
with methods specified in Appendix IX 
of this part. 

{iii) Upon the request of the Director, 
sampling and analysis of the hazardous 
waste (and other fuels and industrial 
furnace feed stocks as appropriate) and 
the stack gas emissions must be 
conducted to verify that the operating 
conditions established in the 
certification of precompliance or 
certification of compliance achieve the 
applicable standards of §§ 266.104, 
266.105, 266.106, and 266.107. 

(2) The boiler or industrial furnace 
and associated equipment (pumps, 
valves, pipes, fuel storage tanks, etc.) 
must be subjected to thorough visual 
inspection when they contain hazardous 
waste, at least daily for leaks, spills, 
fugitive emissions, and signs of 
tampering. 

(3) The automatic hazardous waste 
feed cutoff system and associated 
alarms must be tested at least once 
every 7 days when hazardous waste is 
burned to verify operability, unless the 
owner or operator can demonstrate that 
weekly inspections will unduly restrict 
or upset operations and that less 
frequent inspections will be adequate. 
Support for such demonstration shall be 
included in the operating record. At a 
minimum, operational testing must be 
conducted at least once every 30 days. 

(4) These monitoring and inspection 
data must be recorded and the records 
must be placed in the operating log. 

(k) Recordkeeping. The owner or. 
operator must keep in the operating 
record of the facility all information and 
data required by this section for a 
period of three years. 

(1) Closure. At closure, the owner or 
operator must remove all hazardous 
waste and hazardous waste residues 
(including, but not limited to, ash, 
scrubber waters, and scrubber sludges) 
from the boiler or industrial furnace and 


must comply with §§ 265.111-265.115 of » 


this chapter. 


(Approved by the Office of Management and 
Budget under control number 2050-0073) 


§ 266.104 Standards to control organic 
emissions. 


(a) DRE standard—{1) General. 
Except as provided in paragraph (a)(3) 
of this section, a boiler or industrial 
furnace burning hazardous waste must 
achieve a destruction and removal 
efficiency (DRE) of 99.99% for all organic 
hazardous constituents in the waste 
feed. To demonstrate conformance with 
this requirement, 99.99% DRE must be 
demonstrated during a trial burn for 
each principal organic hazardous 
constituent (POHC) designated (under 
paragraph (a)(2) of this section) in its 
permit for each waste feed. DRE is 
determined for each POHC from the 
following equation: 


DRE = | —*= Wen | x 100 
Win 


where: 


W in= Mass feed rate of one principal 
organic hazardous constituent (POHC) in 
the hazardous waste fired to the boiler or 
industrial furnace; and 

W ou= Mass emission rate of the same 
POHC present in stack gas prior to 
release to the atmosphere. 


{2) Designation of POHCs. Principal 
organic hazardous constituents (POHCs) 
are those compounds for which 
compliance with the DRE requirements 
of this section shall be demonstrated in 
a trial burn in conformance with 
procedures prescribed in § 270.66 of this 
chapter. One or more POHCs shall be 
designated by the Director for each 
waste feed to be burned. POHCs shall 
be designated based on the degree of 
difficulty of destruction of the organic 
constituents in the waste and on their 
concentrations or mags in the waste 
feed considering the results of waste 
analyses submitted with part B of the 
permit application. POHCs are most 
likely to be selected from among those 
compounds listed in part 261, appendix 


VIII of this chapter that are also present - 


in the normal waste feed. However, if 
the applicant demonstrates to the 
Regional Administrator's satisfaction 
that a compound not listed in appendix 
VIII or not present in the normal waste 
feed is a suitable indicator of 
compliance with the DRE requirements 
of this section, that compound may be 
designated as a POHC. Such POHCs 
need not be toxic or organic compounds. 


(3) Dioxin-listed waste. A boiler or 
industrial furnace burning hazardous 


. waste containing (or derived from) EPA 


Hazardous Wastes Nos. F020, F021, 
F022, F023, F026, or F027 must achieve a 
destruction and removal efficiency 
(DRE) of 99.9999% for each POHC 
designated (under paragraph (a)(2) of 
this section) in its permit. This 
performance must be demonstrated on 
POHCs that are more difficult to burn 
than tetrra-, penta-, and 
hexachlorodibenzo-p-dioxins and 
dibenzofurans. DRE is determined for 
each POHC from the equation in 
paragraph (a) of this section. In addition, 
the owner or operator of the boiler or 
industrial furnace must notify the 
Director of intent to burn EPA 
Hazardous Waste Nos. F020, F021, F022, 
F023, F026, or F027. 

(4) Automatic waiver of DRE trial 
burn. Owners and operators of boilers 
operated under the special operating 
requirements provided by § 266.110 are 
considered to be in compliance with the 
DRE standard of paragraph (a)(1) of this 
section and are exempt from the DRE 
trial burn. 

(5) Low risk waste. Owners and 
operators of boilers or industrial 
furnaces that burn hazardous waste in 
compliance with the requirements of 
§ 266.109{a) are considered to be in 
compliance with the DRE standard of 
paragraph (a)(1) of this section and are 
exempt from the DRE trial burn. 

(b) Carbon monoxide standard. (1) 
Except as. provided in paragraph (c) of 
this section, the stack gas concentration 
of carbon monoxide (CO) from a boiler 
or industrial furnace burning hazardous 
waste cannot exceed 100 ppmv on an 
hourly rolling average basis (i.e., over 
any 60 minute period), continuously 
corrected to 7 percent oxygen, dry gas 
basis. 

(2) CO and oxygen shall be 
continuously monitored.in conformance 
with “Performance Specifications for 
Continuous Emission Monitoring of 
Carbon Monoxide and Oxygen in 
Hazardous Waste Incinerators, Boilers, 
and Industrial Furnaces” in appendix IX 
of this part. 

(3) Compliance with the 100 ppmv_CO 
limit must be demonstrated during the 
trial burn (for new facilities or an 
interim status facility applying for.a 
permit) or the compliance test (for 
interim status facilities). To demonstrate 
compliance, the highest hourly rolling 
average CO level during any valid run of 
the trial burn or compliance test must 
not exceed 100 ppmv. 

(c) Alternative carbon monoxide 
standard. (1) The stack gas 
concentration of carbon sane (CO) - 
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from a boiler or industrial furnace 
burning hazardous waste may exceed 
the 100, 100 ppmv limit provided that stack 
gas concentrations of hydrocarbons 
(HC) do not exceed.20 ppmv, except as 
provided by paragraph (f) of this section 
for certain industrial furnaces. 

(2) HC limits must be established 
under this section on an hourly rolling 
average basis (i.e., over any 60 minute 
period), reported as propane, and 
continuously corrected to 7 percent 
oxygen, as basis. 

(3) HC shall be continuously 
monitored in conformance with 
“Performance Specifications for 
Continuous Emission Monitoring of 
Hydrocarbons for Incinerators, Boilers, 
and Industrial Furnaces” in appendix IX 
of this part. CO oxygen shall be 
continuously monitored in conformance 
with paragraph (b)(2) of this section. 

(4) The alternative CO standard is 
established based on CO data during 
the trial burn (for a new facility) and the 
compliance test (for an interim status 
facility). The alternative CO standard is 
the average over all valid runs of the 
highest hourly average CO level for each 
run. The CO limit is implemented on an 
hourly rolling average basis, and 
continuously corrected to 7 percent 
oxygen, dry gas basis. 

(d) Special requirements for furnaces. 
Owners and operators of industrial 
furnaces (e.g., kilns, cupolas) that feed 
hazardous waste for a purpose other 
than solely as an ingredient (see 
§ 266.103(a)(5)(ii)) at any location other 
than the end where products are 
normally discharged and where fuels 
are normally fired must comply with the 
hydrocarbon limits provided by 
paragraphs (c) or (f) of this section 
irrespective of whether stack gas CO 
concentrations meet the 100 ppmv limit 
of paragraph (b) of this section. 

(e) Controls for dioxins and furans. 
Owners and operators of boilers and 
industrial furnaces that are equipped 
with a dry particulate matter control 
device that operates within the 
temperature range of 450-750 °F, and 
industrial furnaces operating under an 
alternative hydrocarbon limit 
established under paragraph (f) of this 
section must conduct a site-specific risk 
assessment as follows to demonstrate 
that emissions of chlorinated dibenzo-p- 
dioxins and dibenzofurans do not result 
in an increased lifetime cancer risk to 
the hypothetical maximum exposed 
individual (MEI) exceeding 1 in 100,000: 

(1) During the trial burn {for new 
facilities or an interim status facility 
applying for a permit) or compliance test 
(for interim status facilities), determine 
emission rates of the tetra-octa 
congeners of chlorinated dibenzo-p- 


dioxins and dibenzofurans (CDDs/ 
CDFs) using Method 23, “Determination 
of Polychlorinated Dibenzo-p-Dioxins 
and Polychlorinated Dibenzofurans 
(PCDFs) from Stationary Sources”, in 
appendix IX of this part. 

(2) Estimate the 2,3,7,8-TCDD toxicity 
equivalence of the tetra-octa CDDs/ 
CDFs congeners using “Procedures for 
Estimating the Toxicity Equivalence of 
Chlorinated Dibenzo-p-Dioxin and 
Dibenzofuran Congeners” in appendix 
IX of this part. Multiply the emission 
rates of CDD/CDF congeners with a 
toxicity equivalence greater than zero 
(see the procedure) by the calculated 
toxicity equivalence factor to estimate 
the equivalent emission rate of 2,3,7,8- 
TCDD. 

(3) Conduct dispersion modeling using 
methods recommended in Guideline on 
Air Quality Models (Revised) or the 
“Hazardous Waste Combustion Air 
Quality Screening Procedure”, which are 
provided in appendices X and IX, 
respectively, of this part, or “EPA 
SCREEN Screening Procedure” as 
described in Sunaina Suvculanes for 
Estimating Air Quality Impact of 
Stationary Sources (incorporated by 
reference in § 260.11) to predict the 
maximum annual average off-site 
ground level concentration of 2,3,7,8- 
TCDD equivalents determined under 
paragraph (e)(2) of this section. The 
maximum annual average on-site 
concentration must be used when a 
person resides on-site; and 

(4) The ratio of the predicted 
maximum annual average ground level 
concentration of 2,3,7,8-TCDD 
equivalents to the risk-specific dose for 
2,3,7,8-TCDD provided in appendix V of 
this part 2.2 X 10~") shall not exceed 1.0. 

(f) Alternative HC limit for furnaces 
with organic matter in raw material. For 
industrial furnaces that cannot meet the 
20 ppmv HC limit because of organic 
matter in normal raw material, the 
Director may establish an alternative 
HC limit on a case-by-case basis (under 
a part B permit proceeding) at a level 
that ensures that flue gas HC (and CO) 
concentrations when burning hazardous 
waste are not greater than when not 
burning hazardous waste (the baseline 
HC level) provided that the owner or 
operator complies with the following 
——— wernt —e kilns 
equipped with a by-pass duct meeting 
the requirements of paragraph (g) of this 
section, are not eligible for an 
alternative HC limit. 

(1) The owner or operator must 
demonstrate that the facility is designed 

hydrocarbon 


wanes dhe henntuen bats tooal bob emmate 
determined. The baseline HC {and CO) 


level is defined as the average over all 
valid test runs of the highest hourly 
rolling average value for each run when 
the facility does not burn hazardous 
waste, and produces normal products 
under normal operating conditions 
feeding normal feedstocks and fuels. 
More than one baseline level may be 
determined if the facility operates under 
different modes that may generate 
significantly different HC (and CO) 
levels; 

(2) The owner or operator must 
develop an approach to monitor over 
time changes in the operation of the 
facility that could reduce the baseline 
HC level; 

(3) The owner or operator must 
conduct emissions testing during the 
trial burn to: 

{i) Determine the baseline HC (and 
CO) level; 

(ii) Demonstrate that, when hazardous 
waste is burned, HC (and CO) levels do 
not exceed the baseline level; and 

(iii) Identify the types and 
concentrations of organic compounds 
listed in appendix VII, part 261 of this 
chapter, that are emitted and conducts 
dispersion modeling to predict the 
maximum annual average ground level 
concentration of each organic 
compound. On-site ground level 
concentrations must be considered for 
this evaluation if a person resides on 
site. 

(A) Sampling and analysis of organic 
emissions shall be conducted using 
procedures prescribed by the Director. 

(B) Dispersion modeling shall be 
conducted according to procedures 
provided by paragraph (e)(2) of this 
section; an 

(iv) Demonstrate that maximum 
annual average ground level 
concentrations of the organic 
compounds identified in paragraph 
CH(S)Cit Mtl) of this — do not exceed 
the following levels: 

(A) For the cambdaaiole 
compounds listed in appendix IV of this 
part, the levels established in appendix 
IV; - 

(B) For the carcinogenic compounds 
listed in appendix V of this part, the sum 
for all compounds of the ratios of the 
actual ground level concentration to the 
level established in appendix V cannot 
exceed 1.0. To estimate the health risk 
from chlorinated dibenzo-p-dioxins and 
dibenzofuran congeners, use the 
procedures prescribed by paragraph 
(e)(3) of this section to estimate the 
2,3,7,8-TCDD toxicity aqsteriense of the 
congeners.. 

(C) For compounds not listed in 
appendix IV or V, 0.1 micrograms per 
cubic meter. 
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(4) All hydrocarbon levels specified 
under this paragraph are to be 
monitored and reported as specified in 
paragraphs (c)(1) and (c)(2) of this 
section. 

(g) Monitoring CO and HC in the by- 
pass duct of a cement kiln. Cement kilns 
may comply with the carbon monoxide 
and hydrocarbon limits provided by 
paragraphs (b), (c), and (d) of this 
section by monitoring in the by-pass 
duct provided that: 

(1) Hazardous waste is fired only into 
the kiln and not at any location 
downstream from the kiln exit relative 
to the direction of gas flow; and 

2. The by-pass duct diverts a 
minimum of 10% of kiln off-gas into the 
duct. 

(h) Use of emissions test data to 
demonstrate compliance and establish 
operating limits. Compliance with the 
requirements of this section must be 
demonsirated simultaneously by 
emissions testing or during separate 
runs under identical operating 
conditions. Further, data to demonstrate 
compliance with the CO and HC limits 
of this section or to establish alternative 
CO or HC limits under this section must 
be obtained during the time that DRE 
testing, and where applicable, CDD/ 
CDF testing under paragraph (e) of this 
section and comprehensive organic 
emissions testing under paragraph (f) is 
conducted. 

(i) Enforcement. For the purposes of 
permit enforcement, compliance with 
the operating requirements specified in 
the permit (under § 266.102) will be 
regarded as compliance with this 
section. However, evidence that 
compliance with those permit conditions 
is insufficient to ensure compliance with 
the requirements of this section may be 
“information” justifying modification or 
revocation and re-issuance of a permit 
under § 270.41 of this chapter. 


§ 266.105 Standards to control particulate 
matter. 

(a) A boiler or industrial furnace 
burning hazardous waste may not emit 
particulate matter in excess of 180 
milligrams per dry standard cubic meter 
(0.08 grains per dry standard cubic foot) 
after correction to a stack gas 
concentration of 7% oxygen, using 
procedures prescribed in 40 CFR part 60, 
appendix A, methods 1 through 5, and 
appendix IX of this part. 

(b) An owner or operator meeting the 
requirements of § 266.109(b) for the low 
risk waste exemption is exempt from the 
particulate matter standard. 

(c) For the purposes of permit 
enforcement, compliance with the 
operating requirements specified in the 
permit (under § 266.102) will be regarded 


as compliance with this section. 
However, evidence that compliance 
with those permit conditions is 
insufficient to ensure compliance with 
the requirements of this section may be 
“information” justifying modification or 
revocation and re-issuance of a permit 
under § 270.41 of this chapter. 


§ 266.106 Standards to control metals 
emissions. 


(a) General. The owner or operator 
must comply with the metals standards 
provided by paragraphs (b), (c), (d), (e), 
or (f) of this section for each metal listed 
in paragraph (b) of this section that is 
present in the hazardous waste at 
detectable levels using analytical 
procedures specified in Test Methods 
for Evaluation Solid Waste, Physical/ 
Chemical Methods (SW-846), 
incorporated by reference in § 260.11 of 
this chapter. 

(b) Tier I feed rate screening limits. 
Feed rate screening limits for metals are 
specified in appendix I of this part as a 
function of terrain-adjusted effective 
stack height and terrain and land use in 
the vicinity of the facility. Criteria for 
facilities that are not eligible to comply 
with the screening limits are provided in 
paragraph (b)(7) of this section. 

(1) Noncarcinogenic metals. The feed 
rates of antimony, barium, lead, 
mercury, thallium, and silver in all feed 


streams, including hazardous waste, 


fuels, and industrial furnace feed stocks . © 


shall not exceed the screening limits 
specified in appendix I of this part. 

(i) The feed rate screening limits for 
antimony, barium, mercury, thallium, 
and silver are based on either: 

(A) An hourly rolling average as 
defined in § 266.102(e)(6)(i)(B); or 

(B) An instantaneous limit not to be 
exceeded at any time. 

(ii) The feed rate screening limit for 
lead is based on one of the following: 

(A) An hourly rolling average as 
defined in § 266.102(e)(6)(i)(B); 

(B) An averaging period of 2 to 24 
hours as defined in § 266.102(e)(6){ii) 
with an instantaneous feed rate limit not 
to exceed 10 times the feed rate that 
would be allowed on an hourly rolling 
average basis; or 

(C) An instantaneous limit not to be 
exceeded at any time. 

(2) Carcinogenic metals. (i) The feed 
rates of arsenic, cadmium, beryllium, 
and chromium in all feed streams, 
including hazardous waste, fuels, and 
industrial furnace feed stocks shall not 
exceed values derived from the 
screening limits specified in appendix I 
of this part. The feed rate of each of 
these metals is limited to a level such 
that the sum of the ratios of the actual 
feed rate to the feed rate screening limit 
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specified in appendix I shall not exceed 
1.0, ‘as provided by the following 
equation: 


n 
Rt 
i=1 FRSLw 


where: 
n=numer of carcinogenic metals 
AFR=actual feed rate to the device for 
metal “i” 
FRSL=feed rate screening limit provided 
by appendix I of this part for metal “i”. 


(ii) The feed rate screening limits for 
the carcinogenic metals are based on 
either: 

(A) An hourly rolling average; or - 

(B) An averaging period of 2 to 24 
hours with an instantaneous feed rate 
limit not to exceed 10 times the feed rate 
that would be allowed on an hourly 
rolling average basis. 

(3) TESH. {i) The terrain-adjusted 
effective stack height is determined 
according to the following equation: 
TESH=Ha+H1-Tr 
where: 

Ha=<Actual physica! stack height 

H1=Plume rise as determined from 

appendix VI of this part as a function of 
stack flow rate and stack gas exhaust 
temperature. 

Tr=Terrain rise within five kilometers of 

the stack. 


(ii) The stack height (Ha) may not 
exceed good engineering practice as 
specified in 40 CFR 51.100(ii). 

(iii) If the TESH for a particular 
facility is not listed in the table in the 
appendices, the nearest lower TESH 
listed in the.table shall be used. If the 
TESH is four meters or less, a value of 
four meters shall be used. 

(4) Terrain type. The screening limits 
are a function of whether the facility is 
located in noncomplex or complex 
terrain. A device located where any part 
of the surrounding terrain within 5 
kilometers of the stack equals or 
exceeds the elevation of the physical 
stack height (Ha) is considered to be in 
complex terrain and the screening limits 
for complex terrain apply. Terrain 
measurements are to be made from U.S. 
Geological Survey 7.5-minute 
topographic maps of the area 
surrounding the facility. 

(5) Land use. The screening limits are 
a function of whether the facility is 
located in an area where the land use is 
urban or rural. To determine whether 
land use in the vicinity of the facility is 
urban or rural, procedures provided in 
appendices IX or X of this part. ; 
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{8) Multiple stacks. Owners and 
operators of facilities with more than 
one on-site stack from a boiler, 
industrial furnace, incinerator, or other 
thermal treatment unit subject to 
controls of metals emissions under a 
RCRA operating permit or interim status 
controls must comply with the screening 
limits for all such units assuming all 
hazardous waste is fed into the device 
with the worst-case stack based on 
dispersion characteristics. The worst- 
case stack is determined from the 
sere equation as applied to each 
stack: 


K=a parameter accounting for relative 

influence of stack height and plume rise; 
K=physical stack height (meters); 
K=stack gas flow rate (m*/second); and 
T=exhaust temperature (°K). 


The stack with the lowest value of K is 
the worst-case stack. 

(7) Criteria for facilities not eligible 
for screening limits. If any criteria 
below are met, the Tier I (and Tier II) 
screening limits do not apply. Owners 
and operators of such facilities must 
comply with the Tier II standards 
provided by paragraph (d) of this 
section. 

(i) The device is located in a narrow 
valley less than one kilometer wide; 

(ii) The device has a stack taller than 
20 meters and is located such that the 
terrain rises to the physical height 
within one kilometer of the facility; 

(iii) The device has a stack taller than 
20 meters and is located within five 
kilometers of a shoreline of a large body 
of water such as an ocean or large lake; 

(iv) The physical stack height of any 
stack is less than 2.5 times the height of 
any building within five building heights 
or five projected building widths of the 
stack and the distance from the stack to 
the closest boundary is within five 
building heights or five projected 
building widths of the associated 
building; or 

(v) The Director determines that 
standards based on site-specific 
dispersion modeling are required. 

(8) Implementation. The feed rate of 
metals in each feedstream must be 
monitored to ensure that the feed rate 
screening limits are not exceeded. 

(c) Tier I] emission rate screening 
limits. Emission rate screening limits are 
specified in Appendix I as a function of 
terrain-adjusted effective stack height 
and terrain and land use in the vicinity 
of the facility. Criteria for facilities that 
are not eligible to comply with the 
screening limits are provided in 
paragraph (b)(7) of this section. 

(1) Noncarcinogenic metals. The 
emission rates of antimony, barium, 


lead, mercury, thallium, and silver shall 
not exceed the screening limits specified 
in Appendix I of this part. 

(2) Carcinogenic metals. The emission 
rates of arsenic, cadmium, beryllium, 
and chromium shall not exceed values 
derived from the screening limits 
specified in Appendix I of this part. The 
emission rate of each of these metals is 
limited to a level such that the sum of 
the ratios of the actual emission rate to 
the emission rate screening limit 
specified in Appendix I shall not exceed 
1.0, as provided by the following 
equation: 


n 
za AERw- 


i=1 ERSLw 


where: 
n=number of carcinogenic metals 
AER =actual emission rate for metal “i” 
ERSL=emission rate screening limit 
provided by appendix I of this part for 
metal “i”. 


(3) Implementation. The emission rate 
limits must be implemented by limiting 
feed rates of the individual metals to 
levels during the trial burn (for new 
facilities or an interim status facility 
applying for a permit) or the compliance 
test (for interim status facilities). The 


‘feed rate averaging periods are.the same 


as provided by paragraphs (b)(1)(i) and 
(ii) and (b)(2)(ii) of this section. The feed 
rate of metals in each feedstream must 
be monitored to ensure that the feed rate 
limits for the feedstreams specified 
under § § 266.102 or 266.103 are not 
exceeded. 

(4) Definitions and limitations. The 
definitions and limitations provided by 
paragraph (b) of this section for the 
following terms also apply to the Tier II 
emission rate screening limits provided 
by paragraph (c) of this section: terrain- 
adjusted effective stack height, good 
engineering practice stack height, terrain 
type, land use, and criteria for facilities 
not eligible to use the screening limits. 

(5) Multiple stacks. (i) Owners and 
operators of facilities with more than 
one onsite stack from a boiler, industrial 
furnace, incinerator, or other thermal 
treatment unit subject to controls on 
metals emissions under a RCRA 
operating permit or interim status 
controls must comply with the emissions 
screening limits for any such stacks 


assuming all hazardous waste is fed into . 


the device with the worst-case stack 
based on dispersion characteristics. 

(ii) The worst-case stack is 
determined by procedures provided in 
paragraph (b)(6) of this section. 

(iii) For each metal, the total 
emissions of the metal from those stacks 
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shall not exceed the screening limit for 
the worst-case stack. © 

(d) Tier Il] site-specific risk 
assessment—(1) General. Conformance 
with the Tier III metals controls must be 
demonstrated by emissions testing to 
determine the emission rate for each 
metal, air dispersion modeling to predict 
the maximum annual average off-site 
ground level concentration for each 
metal, and a demonstration that 
acceptable ambient levels are not 
exceeded. 

(2) Acceptable ambient levels. 
Appendices IV and V of this part list the 
acceptable ambient levels for purposes 
of this rule. Reference air concentrations 
(RACs) are listed for the 
noncarcinogenic metals and 10° risk- 
specific doses (RSDs) are listed for the 
carcinogenic metals. The RSD for a 
metal is the acceptable ambient level for 
that metal provided that only one of the 
four carcinogenic metals is emitted. If 
more than one carcinogenic metal is 
emitted, the acceptable ambient level 
for the carcinogenic metals is a fraction 
of the RSD as described in paragraph 
(d)(3) of this section. 

(3) Carcinogenic metals. For the 
carcinogenic metals, arsenic, cadmium, 
beryllium, and chromium, the sum of the 
ratios of the predicted maximum annual 
average off-site ground level 
concentrations (except that on-site 
concentrations must be considered if a 
person resides on site) to the risk- 
specific dose (RSD) for all carcinogenic 
metals emitted shall not exceed 1.0 as 
determined by the following equation: 


n 
¥ Predicted Ambient 
Concentration 


Risk-Specific Dosew 


i=1 


where: n=number of carcinogenic metals 


(4) Noncarcinogenic metals. For the 
noncarcinogenic metals, the predicted 
maximum annual average off-site 
ground level concentration for each 
metal shall not exceed the reference air 
concentration (RAC). 

(5) Multiple stacks. Owners and 
operators of facilities with more than 
one on-site stack from a boiler, 
industrial furnace, incinerator, or other 
thermal treatment unit subject to . 
controls on metals emissions under a 
RCRA opetating permit or interim status 
controls must conduct emissions testing 
and dispersion modeling to demonstrate 
that the aggregate emissions from all 
such on-site stacks do not result in an 
exceedance of the acceptable ambient 
levels. 





7224 


(6) Implementation. Under Tier Ill, the 
metals controls must be implemented by 
limiting feed rates of the individual 
metals to levels during the trial burn (for 
new facilities or an interim status 
_ facility applying for a permit) or the 
compliance test {for interim status 
facilities). The feed rate averaging 
periods are the same as provided by 
paragraphs (b)(1) (i} and (ii) and 
(b)(2)(ii) of this section. The feed rate of 
metals in each feedstream must be 
monitored to ensure that the feed rate 
limits for the feedstreams specified 
under §§ 266.102 or 266.103 are not 
exceeded. 

(e) Adjusted Tier I feed rate screening 
limits. The owner or operator may 
adjust the feed rate screening limits 
provided by appendix I of this part to 
account for site-specific dispersion 
modeling. Under this approach, the 
adjusted feed rate screening limit for 
each metal is determined by back- 
calculating from the acceptable ambient 
levels provided by appendices IV and V 
of this part using dispersion modeling to 
determine the maximum allowable 
emission rate. This emission rate 
becomes the adjusted Tier I feed rate 
screening limit. The feed rate screening 
limits for carcinogenic metals are 
implemented as prescribed in paragraph 
(b)(2) of this section. 

(f) Alternative implementation 
approaches. (1) The Director may 
approve on a case-by-case basis 
approaches to implement the Tier Il or 
Tier If metals emission limits provided 
by paragraphs (c) or (d) of this section 
alternative to monitoring the feed rate of 
metals in each feedstream. 

(2) The emission limits provided by 
paragraph (d) of this section must be 
determined as follows: 

(i) For each noncarcinogenic metal, by 
back-calculating from the RAC provided 
in appendix IV of this part to determine 
the allowable emission rate for each 
metal using the dilution factor for the 
maximum annual average ground level 
concentration predicted by dispersion 
modeling in conformance with 
paragraph (h) of this section; and 

(ii) For each carcinogenic metal; by: 

(A) Back-calculating from the RSD 
provided in appendix V of this part to 
determine the allowable emission rate 
for each metal if that metal were the 
only carcinogenic metal emitted using 
the dilution factor for the maximum 
annual average ground level 
concentration predicted by dispersion 
modeling in conformance with 
paragraph (h) of this section; and 

(B) If more than one carcinogenic 
metal is emitted, selecting an emission 
limit for each carcinogenic metal not to 
exceed the emission rate determined by 


paragraph (f)(2){ii)(A) of this section 
such that the sum for all carcinogenic 
metals of the ratio of the selected 
emission limit to the emission rate 
determined by that paragraph does not 
exceed 1.0. 

(g) Emission testing—{1) General. 
Emission testing for metals shall be 
conducted using the Multiple Metals 
Train as described in appendix IX of 
this part. 

(2) Hexavalent chromium. Emissions 
of chromium are assumed to be 
hexavalent chromium unless the owner 
or operator conducts emissions testing 
to determine hexavalent chromium 
emissions using procedures prescribed 
in Appendix IX of this part. 

(h) Dispersion modeling. Dispersion 
modeling required under this section 
shall be conducted according to 
methods recommended in appendix X of 
this part, the “Hazardous Waste 
Combustion Air Quality Screening 
Procedure” described in appendix IX of 
this part, or “EPA SCREEN Screening 
Procedure” as described in Screening 
Procedures for Estimating Air Quality 
Impact of Stationary Sources (the latter 
document is incorporated by reference, 
see § 260.11) to predict the maximum 
annual average off-site ground level 
concentration. However, on-site 
concentrations must be considered 
when a person resides on-site. 

(i) Enforcement. For the purposes of 
permit enforcement, compliance with 
the operating requirements specified in 
the permit (under § 266.102) will be 
regarded as compliance with this 
section. However, evidence that 
compliance with those permit conditions 
is insufficient to ensure compliance with 
the requirements of this section may be 
“information” justifying modification or 
revocation and re-issuance of a permit 
under § 270.41 of this chapter. 


§ 266.107 Standards to control hydrogen 
chloride (HCI) and chiorine gas (CL) 


(a) General. The owner or operator 
must comply with the hydrogen chloride 
(HCI) and chlorine (Cl) controls 
provided by paragraphs (b), (c), or (d) of 
this section. 

(b) Screening limits—{1) Tier I feed 
rate screening limits. Feed rate 
screening limits are specified for total 
chlorine in Appendix II of this part as a 
function of terrain-adjusted effective 
stack height and terrain and land use in 
the vicinity of the facility. The feed rate 
of total chlorine and chloride, both 
organic and inorganic, in all feed 
streams, including hazardous waste, 
fuels, and industrial furnace feed stocks 
shall not exceed the levels specified. 
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(2) Tier JI emission rate screen limits. 
Emission rate screening limits for HCl 
and Cl, are specified in Appendix III of 
this part as a function of terrain- 
adjusted effective stack height and 
terrain and land use in the vicinity of the 
facility. The stack emission rates of HCl 
and Ck, shall not exceed the levels 
specified. 

(3) Definitions and limitations. The 
definitions and limitations provided by 
§ 266.106(b).for the following terms also 
apply to the screening limits provided 
by this paragraph: terrain-adjusted 
effective stack height, good engineering 
practice stack height, terrain type, land 
use, and criteria for facilities not eligible 
to use the screen limits. 

(4) Multiple stacks. Owners and 
operators of facilities with more than 
one on-site stack from a boiler, 
industrial furnace, incinerator, or other 
thermal treatment unit subject to 
controls on HCl or Cl emissions under a 
RCRA operating permit or interim status 
controls must comply with the Tier I and 
Tier II screening limits for those stacks 
assuming all hazardous waste is fed into 
the device with the worst-case stack 
based on dispersion characteristics. 

(i) The worst-case stack is determined 
by procedures provided in 
§ 266.106(b)(6). 

(ii) Under Tier I, the total feed rate of 
chlorine and chloride to all subject 
devices shall not exceed the screening 
limit for the worst-case stack. 

(iii) Under Tier 1, the total emissions 
of HCl and Cl; from all subject stacks 
shall not exceed the screening limit for 
the worst-case stack. 

(c) Tier Ill site-specific risk 
assessments—{1) General. Conformance 
with the Tier III controls must be 
demonstrated by emissions testing to 
determine the emission rate for HC] and 
Ck, air dispersion modeling to predict 
the maximum annual average off-site 
ground level concentration for each 
compound, and a demonstration that 
acceptable ambient levels are not 
exceeded. 

(2) Acceptable ambient levels. 
Appendix IV of this part lists the 
reference air concentrations (RACs) for 
HCl (7 micrograms per cubic meter) and 
Cl, (0.4 micrograms per cubic meter). 

(3) Multiple stacks. Owners and 
operators of facilities with more than 
one on-site stack from a boiler, 
industrial furnace, incinerator, or other 
thermal treatment unit subject to - 
controls on HCl or Ck emissions under a 
RCRA operating permit or interim status 
controls must conduct emissions testing 
and dispersion modeling to demonstrate 
that the aggregate emissions from all 
such on-site stacks do not result.in an 
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exceedance of the acceptable ambient 
levels for HCl and Cl. 

(d) Averaging periods. The HCl and 
Cl, controls are implemented by limiting 
_ the feed rate of total chlorine and 
chloride in all feedstreams, including 
hazardous waste, fuels, and industrial 
furnace feed stocks. Under Tier I, the 
feed rate of total chloride and chlorine is 
limited to the Tier I Screening Limits. 
Under Tier II and Tier III, the feed rate 
of total chloride and chlorine is limited 
to the feed rates during the trial burn 
(for new facilities or an interim status 
facility applying for a permit) or the 
compliance test (for interim status 
facilities). The feed rate limits are based 
on either: 

(i) An hourly rolling average as 
defined in § 266.102(e)(6); or 

(ii) An instantaneous basis not to be 
exceeded at any time. 

(e) Adjusted Tier I feed rate screening 
limits, The owner or operator may 
adjust the feed rate screening provided 
by Appendix I of this part to account for 
site-specific dispersion modeling. Under 
this approach, the adjusted feed rate 
screening limit is determined by back- 
calculating from the acceptable ambient 
level for Clk provided by Appendix IV of 
this part using dispersion modeling to 
determine the maximum allowable 
emission rate. This emission rate 
becomes the adjusted Tier I feed rate 
screening limit, 

(f) Emissions testing. Emissions 
testing for HCl and Ck shall be 
conducted using the procedures 
described in Appendix IX of this part. 

(g) Dispersion modeling. Dispersion 
modeling shall be conducted according 
to the provisions of § 266.106(h). 

(h) Enforcement. For the purposes of 
permit enforcement, compliance with 
the operating requirements specified in 
the permit (under § 266.102) will be 
regarded as compliance with his section. 
However, evidence that compliance 
with those permit conditions is 
insufficient to ensure compliance with 
the requirements of this section may be 
“information” justifying modification or 
revocation and re-issuance of a permit 
under § 270.41 of this chapter. 


§ 266.108 Small quantity on-site burner 
exemption. 

(a) Exemption quantities. Owners and 
operators of facilities that burn 
hazardous waste in an on-site boiler or 
industrial furnace are exempt from the 
ae of this section provided 

at: 

(1) The quantity of hazardous waste 
burned in a device for a calendar month 
does not exceed the limits provided in 
the following table based on the terrain- 
adjusted effective stack height as 


defined in § 266.106(b)(3): 


EXEMPT QUANTITIES FOR SMALL 
QUANTITY BURNER EXEMPTION 


110.0 to 114.9... 
115.0 or 
greater. 


(2) The maximum hazardous waste 


firing rate does not exceed at any time 1_ 


percent of the total fuel requirements for 
the device (hazardous waste plus other 
fuel) on a volume basis; 

(3) The hazardous waste has a 
minimum heating value of 5,000 Btu/Ib, 
as generated; and 

(4) The hazardous waste fuel does not 
contain (and is not derived from) EPA 
Hazardous Waste Nos. F020, F021, F022, 
F023, F026, or F027. 

(b) Mixing with nonhazardous fuels. lf 
hazardous waste fuel is mixed with a 
nonhazardous fuel, the quantity of 
hazardous waste before such mixing is 
used to comply with paragraph (a). 

(c) Multiple stacks. lf an owner or 
operator burns hazardous waste in more 
than one on-site boiler or industrial 
furnace exempt under this section, the 
quantity limits provided by paragraph 
(a)(1) of this section are implemented 
according to the following equation: 


n 
> Actual Quantity Burnedy 


j=1 Allowable Quantity Burnedw <1.0 


where: 
n means the number of stacks; 
Actual Quantity Burned means the waste 
quantity burned per month in device “i”; 
Allowable Quantity Burned, means the 
maximum allowable exempt quantity for 
stack “i” from the table in (a)(1) above. 
Note: Hazardous wastes that are subject to 
the special requirements for small quantity 
generators under § 261.5 of this chapter may 
be burned in an off-site device under the 


exemption provided by § 266.108, but must be 
included in the quantity determination for the 
exemption. 


(d) Notification requirements. The 
owner or operator of facilities qualifying 
for the small quantity burner exemption 
under this section must provide a one- 
time signed, written notice to EPA 
indicating the following: 

(1) The combustion unit is operating 
as a small quantity burner of hazardous 
waste; 

(2) The owner and operator are in 
compliance with the requirements of this . 
section; and 

(3) The maximum quantity of 
hazardous waste that the facility may 
burn per month as provided by 
§ 266.108(a)(1). 

(e) Recordkeeping requirements. The 
owner or operator must maintain at the 
facility for at least three years sufficient 
records documenting compliance with 
the hazardous waste quantity, firing 
rate, and heating value limits of this 
section. At a minimum, these records 
must indicate the quantity of hazardous 
waste and other fuel burned in each unit 
per calendar month, and the heating 
value of the hazardous waste. 


(Approved by the Office of Management and 
Budget under control number 2050-0073) 


§ 266.109 Low risk waste exemption. 

(a) Waiver of DRE standard. The DRE 
standard of § 266.104(a) does not apply 
if the boiler or industrial furnace is 
operated in conformance with (a)(1) of 
this section and the owner or operator 
demonstrates by procedures prescribed 
in (a)(2) of this section that the burning 
will not result in unacceptable adverse 
health effects. 

(1) The device shall be operated as 
follows: 

(i) A minimum of 50 percent of fuel 
fired to the device shall be fossil fuel, 
fuels derived from fossil fuel, tall oil, or, 
if approved by the Director of a case-by- 
case basis, other nonhazardous fuel 
with combustion characteristics 
comparable to fossil fuel. Such fuels are 
termed “primary fuel’ for purposes of 
this section. (Tall oil is.a fuel derived 
from vegetable and rosin fatty acids.) 
The 50 percent primary fuel firing rate 
shall be determined on a total heat or 
volume input basis, whichever results in 
the larger volume of primary fuel fired; 

(ii) Primary fuels and hazardous waste 
fuels shall have a minimum as-fired 
heating value of 8,000 Btu/Ib; 

(iii) The hazardous waste is fired 
directly into the primary fuel flame zone 
of the combustion chamber; and 

(iv) The device operates in 
conformance with the carbon monoxide 
controls provided by § 266.104(b)(1) 
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Devices subject to the exemption 
provided by this section are not eligible 
for the alternative carbon monoxide 
controls provided by § 266.104{c). 

(2) Procedures to demonstrate that the 
hazardous waste burning will not pose 
unacceptable adverse public health 
effects are as follows: 

(i) Identify and quantify those 
nonmetal compounds listed in appendix 
Vill, part 261 of this chapter that could 
reasonably be expected to be present in 
the hazardous waste. The constituents 
excluded from analysis must be 
identified and the basis for their 
exclusion explained; 

(ii) Calculate reasonable, worst case 
emission rates for each constitutent 
identified in paragraph (a)(2)(i) of this 
section by assuming the device achieves 
99.9 percent destruction and removal 
efficiency. That is, assume that 0.1 
percent of the mass weight of each 
constitutent fed to the device is emitted. 

(iii) For each constituent identified in 
paragraph (a)(2)(i) of this section, use 
emissions dispersion modeling to predict 
the maximum annual average ground 
level concentration of the constituent. 

(A) Dispersion modeling shall be 
conducted using methods specified in 
§ 266.106(h). 

(B) Owners and operators of facilities 
with more than one on-site stack from a 
boiler or industrial furnace that is 
exempt under this section must conduct 
dispersion modeling of emissions from 
all stacks exempt under this section to 
predict ambient levels prescribed by this 
paragraph. 

(iv) Ground level concentrations of 
constituents predicted under paragraph 
(a)}{iii) of this section must not exceed 
the following levels: 

(A) For the noncarcinoge: ‘ 
componds listed in canaeait IV of this 
part, the levels established in appendix 


(B) For the carcinogenic compounds 
listed in appendix V of this part, the sum 


for all constituents of the ratios of the 
actual ground level concentration to the 
level established in appendix V cannot 
exceed 1.0; and 

(C} For constituents not listed in 
appendix FV or V, 0.1 micrograms per 
cubic meter. 

(b) Waiver of particular matter 
standard. The particulate matter 
standard of § 266.105 does not apply if: 

(1) The DRE standard is waived under 
paragraph {a) of this section; and 

(2) The owner or operator complies 
with the Tier I metals feed rate 


screening limits provided by § 266.106 
(b) or (e}. 


§ 266.110 Waiver of DRE trial burn for 
bollers. 

Boilers that operate under the special 
requirements of this section, and that do 
not burn hazardous waste containing (or 
derived from) EPA Hazardous Waste 
Nos. F020, F021, F022, F023, F026, or 
F027, are considered to be in 
conformance with the DRE standard of 
§ 266.104(a), and a trial burn to 
demonstrate DRE is waived. When 
burning hazardous waste: 

(a) A minimum of 50 percent of fuel 
fired to the boiler shall be fossil fuel, 
fuels derived from fossil fuel, tall oil, or, 
if approved by the Director on a case- 
by-case basis, other nonhazardous fuel 
with combustion characteristics 
comparable to fossil fuel. Such fuels are 
termed “primary fuel” for purposes of 
this section. (Tall oil is a fuel derived 
from vegetable and rosin fatty acids.) 
The 50 percent primary fuel firing rate 
shall be determined on a total heat or 
volume input basis, whichever results in 
the larger volume of primary fuel fired; 

(b) Boiler load shall not be less than 
40 percent. Boiler load is the ratio at any 
time of the total heat input to the 
maximum design heat input; 

(c) Primary fuels and hazardous waste 
fuels shall have a minimum as-fired 
heating value of 8,000 Btu/Ib, and each 
material fired in a burner where 
hazardous waste is fired must have a 
heating value of at least 8,000 Btu/Ib, as- 
fired; 

{d) The device shall operate in 
conformance with the carbon monoxide 
standard provided by § 266.104{b)(1). 
Boilers subject to the waiver of the DRE 
trial burn provided by this section are 
not eligible for the alternative carbon 
monoxide standard provided by 
§ 266.104{c); 

(e) The boiler must be a watertube 
type boiler that does not feed fuel using 
a stoker or stoker type mechanism; and 

(f) The hazardous waste shal be fired 
directly into the primary fuel flame zone 
of the combustion chamber with an air 
or steam atomization firing system, 
mechanical atomization system, or a 
rotary cup atomization system under the 
following conditions: 

(1) Viscosity. The viscosity of the 
hazardous waste fuel as-fired shall not 
exceed 300 SSU; 

(2) Particle size. When a high pressure 
air or steam atomizer, low pressure 
atomizer, or mechanical atomizer is 
used, 70% of the hazardous waste fuel 
must pass through a 200 mesh (74 
micron) screen, and when a rotary cup 
atomizer is used, 70% of the hazardous 
waste must pass through a 100 mesh 
{150 micron) screen; 

(3} Mechanical atomization systems. 
Fuel pressure within a mechanical 
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atomization system and fuel flow rate 

shall be maintained within the design 

range taking into account the viscosity 
and volatility of fuel; 

(4) Rotary cup atomization systems. 
Fuel flow rate through a rotary cup 
atomization system must be maintained 
within the design range taking into 
account the viscosity and volatility of 
the fuel. 


§ 266.111 Standards for direct transfer. 

{a) Applicability. The regulations in 
this section apply to owners and 
operators of boilers and industrial 
furnaces subject to §§ 266.102 or 266.103 
if hazardous waste is directly 
transferred from a transport vehicle to a 
boiler or industrial furnace without the 
use of a storage unit. 

(b) Definitions. (1) When used in this 
section, the following terms have the 
meanings given below: 

Direct transfer equipment means any 
device (including but not limited to, such 
devices as piping, fittings, flanges, 
valves, and pumps) that is used to 
distribute, meter, or control the flow of 
hazardous waste between a container 
(i.e., transport vehicle) and a boiler or 
industrial furnace. 

Container means any portable device 
in which hazardous waste is 
transported, stored, treated, or 
otherwise handled, and includes 
transport vehicles that are containers 
themselves (e.g., tank trucks, tanker- 
trailers, and rail tank cars), and 
containers placed on or ina transport 
vehicle. 

(2) This section references several 
requirements provided in subparts I and 
] of parts 264 and 265. For purposes of 
this section, the term “tank systems” in 
those referenced requirements means 
direct transfer equipment as defined in 
paragraph (b)(1) of this section. 

(c) General operating requirements. 
(1) No direct transfer of a pumpable 
hazardous waste shall be conducted 
from an open-top container to a boiler or 
industrial furnace. 

(2) Direct transfer equipment used for 
pumpable hazardous waste shall always 
be closed, except when necessary to — 
add or remove the waste, and shall not 
be opened, handled, or stored in a 
manner that may cause any rupture or 
leak. 

(3) The direct transfer of hazardous 
waste to a boiler or industrial furnace 
shall be conducted so that it does not: 

(i) Generate extreme heat or pressure, 
fire, explosion,-or violent reaction; 

{ii) Produce uncontrolled toxic mists, 
fumes, dusts, or gases in sufficient 
quantities to threaten human health; 
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(iii) Produce uncontrolled flammable 
fumes or gases in sufficient quantities to 
pose a risk of fire or explosions; 

(iv) Damage the structural integrity of 
the container or direct transfer 
equipment containing the waste; 

(v) Adversely affect the capability of 
the boiler or industrial furnace to meet 
the standards provided by §$§ 266.104 
through 266.107; or 

(vi) Threaten human health or the 
environment. 

(4) Hazardous waste shall not be 
placed in direct transfer equipment, if it 
could cause the equipment or its 
secondary containment system to 
rupture, leak, corrode, or otherwise fail. 

(5) The owner or operator of the 
facility shall use appropriate controls 
and practices to prevent spills and 
overflows from the direct transfer 
equipment or its secondary containment 
systems. These include at a minimum: 

(i) Spill prevention controls (e.g., 
— valves, dry discount couplings); 
an 

(ii) Automatic waste feed cutoff to use 
if a leak or spill occurs from the direct 
transfer equipment. 

(d) Areas where direct transfer 
vehicles (containers) are located. 
Applying the definition of container 
under this section, owners and operators 
must comply with the following 
requirements: 

(1) The containment requirements of 
§ 264.175 of this chapter: 

(2) The use and management 
requirements of subpart I, part 265 of 
this chapter, except for §§ 265.170 and 
265.174; and 

(3) The closure requirements of 
§ 264.178 of this chapter. 

(e) Direct transfer equipment. Direct 
transfer equipment must meet the 
following requirements: 

(1) Secondary containment. Owners 
and operators shall comply with the 
secondary containment requirements of 
§ 265.193 of this chapter, except for 
paragraphs 265.193 (a), (d), {e), and (i) as 
follows: 

(i) For all new direct transfer 
equipment, prior to their being put into 
service; and 

(ii) For existing direct transfer 
equipment within 2 years after August 
21, 1991. 

(2) Requirements prior to meeting 
secondary containment requirements. {i) 
For existing direct transfer equipment 
that does not have secondary 
containment, the owner or operator 
shall determine whether the equipment 
is leaking or is unfit for use. The owner 
or operator shall obtain and keep on file 
at the facility a written assessment 
reviewed and certified by a qualified, 
registered professional engineer in 


accordance with § 270.11(d) of this 
chapter that attests to the equipment's 
integrity by August 21, 1992. 

(ii) This assessment shall determine 
whether the direct transfer equipment is 
adequately designed and has sufficient 
structural strength and compatibility 
with the waste(s) to be transferred to 
ensure that it will not collapse, rupture, 
or fail. At a minimum, this assessment 
shall consider the following: 

(A) Design standard(s), if available, 
according to which the direct transfer 
equipment was constructed; 

(B) Hazardous characteristics of the 
waste(s) that have been or will be 
handled; 

(C) Existing corrosion protection 
measures; 

(D) Documented age of the equipment, 
if available, (otherwise, an estimate of 
the age); and 

(E) Results of a leak test or other 
integrity examination such that the 
effects of temperature variations, vapor 
pockets, cracks, leaks, corrosion, and 
erosion are accounted for. 

(iii) If, as a result of the assessment 
specified above, the direct transfer 
equipment is found to be leaking or unfit 
for use, the owner or operator shall 
comply with the requirements of 
§§ 265.196 (a) and (b) of this chapter. 

(3) Inspections and recordkeeping. (i) 
The owner or operator must inspect at 
least once each operating hour when 
hazardous waste is being transferred 
from the transport vehicle (container) to 
the boiler or industrial furnace: 

(A) Overfill/spill control equipment 
(e.g., waste-feed cutoff systems, bypass 
systems, and drainage systems) to 
ensure that it is in good working order; 

(B) The above ground portions of the 
direct transfer equipment to detect 
corrosion, erosion, or releases of waste 
{e.g., wet spots, dead vegetation); and 

(C) Data gathered from monitoring 
equipment and leak-detection 
equipment, (e.g., pressure and 
temperature gauges) to ensure that the 
direct transfer equipment is being 
operated according to its design. 

{ii) The owner or operator must 
inspect cathodic protection systems, if 
used, to ensure that they are functioning 
properly according to the schedule 
provided by § 265.195(b) of this chapter: 

(iii) Records of inspections made 
under this paragraph shall be 
maintained in the operating record at 
the facility, and available for inspection 
for at least 3 years from the date of the 
inspection. 

(4) Design and installation of new 
ancillary equipment. Owners and 


operators must comply with the 


requirements of § 265.192 of this chapter. 
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(5) Response to leaks or spills. 
Owners and operators must comply with 
the requirements of § 265.196 of this 
chapter. 

(6) Closure. Owners and operators 
must comply with the requirements of 
§ 265.197 of this chapter, except for 
§ 265.197 (c)(2) through (c)(4). 

(Approved by the Office of Management and 
Budget under control number 2050-0073) 


§ 266.122 Regulation of residues. 

A residue derived from the burning or 
processing of hazardous waste in a 
boiler or industrial furnace is not 
excluded from the definition of a 
hazardous waste under § 261.4(b) (4), 
(7), or (8) unless the device and the 
owner or operator meet the following 
requirements: 

(a) The device meets the following 
criteria: 

(1) Boilers. Boilers must burn coal and 
at least 50% of the heat input to the 
boiler must be provided by the coal; 

(2) Ore or mineral furnaces. Industrial 
furnaces subject to § 261.4(b)(7) must 
process at least 50% by weight normal, 
nonhazardous raw materials; 

(3) Cement kilns. Cement kilns must 
process at least 50% by weight normal 
cement-production raw materials; 

(b) The owner or operator 
demonstrates that the hazardous waste 
does not significantly affect the residue 
by demonstrating conformance with 
either of the following criteria: 

(1) Comparison of waste-derived 
residue with normal residue. The waste- 
derived residue must not contain 
appendix VIII, part 261 constituents 
(toxic constituents) that could 
reasonably be attributable to the 
hazardous waste at concentrations 
significantly higher than in residue 
generated without burning or processing 
of hazardous waste, using the following 
procedure. Toxic compounds that could 
reasonably be attributable to burning or 
processing the hazardous waste 
(constituents of concern) include toxic 
constituents in the hazardous waste, 
and the organic compounds listed in 
appendix VIII of this part that may be 
generated as products of incomplete 
combustion. Sampling and analyses 
shal) be in conformance with procedures 

prescribed in Test Methods for 
Evaluating Solid Waste, Physical/ 
Chemical Methods, incorporated by 
reference in § 260.11(a) of this chapter. 

(i) Normal residue. Concentrations of 
toxic constituents of concern in normal 
residue shall be determined based on 
analyses of a minimum of 10 composite 
samples. The upper 95% confidence level 
about the mean of the concentration in 
the normal residue shall be considered 





the statistically-derived concentration in 
the normal residue. If changes in raw 
materials or fuels reduce the 
statistically-derived concentrations of 
the toxic constituents of concern in the 
normal residue, the statistically-derived 
concentrations must be revised or 
statistically-derived concentrations of 
toxic constituents in normal residue 
must be established for a new mode of 
operation with the new raw material or 
fuel. To determine the upper 95% 
confidence level about the mean of the 
concentration in the normal residue, the 
owner or operator shall use statistical 
procedures prescribed in “Statistical 
Methodology for Bevill Residue 
Determinations” in appendix IX of this 
part. 

(ii) Waste-derived residue. 
Concentrations of toxic constituents of 
concern in waste-derived residue shall 
be determined based on analysis of 
samples composited over a period of not 
more than 24 hours. The concentration 
of a toxic constituent in the waste- 
derived residue is not considered to be 


significantly higher than in the normal 
residue if the concentration in the 
waste-derived residue does not exceed 
the concentration established for the 
normal residue under paragraph (b)(1)(i) 
of this section; or 

(2) Comparison of waste-derived 
residue concentrations with health- 
based limits—{i) Nonmetal constituents. 
The concentrations of nonmetal toxic 
constituents of concern (specified in 
paragraph (b)(1) of this section) in the 
waste-derived residue must not exceed 
the health-based levels specified in 
appendix VII of this part. If a health- 
based limit for a constituent of concern 
is not listed in appendix VII of this part, 
then a limit of 0.002 micrograms per 
kilogram or the level of detection (using 
analytical procedures prescribed in SW- 
- whichever is higher, shall be used; 
an 


(ii) Metal constituents. The 
concentration of metals in an extract 
obtained using the Toxicity 
Characteristic Leaching Procedure of 
§ 261.24 of this chapter must not exceed 
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the levels specified in appendix VII of 
this part; and 

.(c) Records sufficient to document 
compliance with the provisions of this 
section must be retained for a period of 
three years. At a minimum, the following 
shall be recorded: 

(1) Levels of constituents in appendix 
VIil, part 261, that are present in waste- 
derived residues; 

(2) If the waste-derived residue is 
compared with normal residue under 
paragraph (b)(1) of this section: 

(i) The levels of constituents in 
appendix VIII, part 261, that are present 
in normal residues; and 

(ii) Data and information, including 
analyses of samples as necessary, 
obtained to determine if changes in raw 
materials or fuels would reduce the 
concentration of toxic constituents of 
concern in the normal residue. 

3. Appendices I through X are added 
to part 266 as follows: 


Appendix I.—Tier I and Tier II Feed 
eee Emissions Screening Limits for 
Me! 


TABLE |-A.—TIER | AND TIER Il FEED RATE AND EMISSIONS SCREENING LIMITS FOR CARCINOGENIC METALS FOR FACILITIES IN 
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VO ieee is papin Daicnticticsniipecistnincntbuaniesbed 
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3.6E+01 
4.3E+01 
4.6E+01 
5.4E+01 
6.0E +01 
6.8E+01 
7.8E+01 
9.0E+01 
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1.4E+02 
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TABLE |-B.—TIER | AND TIER I! FEED RATE AND EMISSIONS SCREENING LIMITS FOR NONCARCINOGENIC METALS FOR FACILITIES IN 
NONCOMPLEX TERRAIN 


{Values for rurat areas] 


Tera ied of vack sm) | Antimony 7h) | Baim gr | teed | wey @re) [Serr | Tein i 


3.1E+01 9.4E +00 - 3.1E+01 3.1E+02 3.1E+01 

«| 3.6E+01 1.1E+01 3.6E +01 “| 3.6E+02 3.6E+01 
«ef 4.0E +01 1.2E +01 4.0E +01 4.0E +02 4.0E +01 
| 4.6E+01 1.4E+01 4.6E+01 46E+02 4.6E+01 

| 5.8E+01 1.7E+01 5.8E+01 5.8& +02 6.8E+01 
| 6.8E+01 2.1E+01 6.8E+01 6.8E+02 6.8E+01 
8.6E+01 2.6E +01 8.6E+01 8.6E +02 8.6E+01 

<-e 1.1E+4+02 3.2E+01 1.1E+02 1.1E+03 1.1E +402 
wf 1.3E +02 4.0E+01 1.3E+02 1.3E+03 1.3E+02 
| 1.7E +02 5.0E +01 1.7E+02 1.7E+03 1.7E +02 
a+) 2.2E+02 6.4E+01 2.2E+02 2.2E+03 2.2E +02 
«| 2.8E +02 6.2E+01 2.8E +02 2.8E +03 2.8E +02 
...| 3.5E +02 1.0E+02 3.5E+02 3.5E +03 3.5E +02 
«ve| 4.3E+4+02 1.3E+02 4.3E +02 4.3E +03 4.3E +02 
..| 7.2E+02 2.1E+02 7.2E +02 7.2E+03 7.2E+02 
«oe 1.1E +03 ° 3.2E+02 1:1E +03 1.1E+04 1.1E+03 
ae] 1.5E +03 4.6E+02 1.5E+03 1.5E +04 1.5E +03 
--.| 2.0E +03 6.0E +02 2.0E +03 2.0E +04 2.0E +03 
4 2.6E+03 7.8E +02 2.6E+03 2.6E+04 2.6E +03 
ae] 3.4E +403 1.0E +03 3.4E +03 3.4E+04 3.4E+03 
...| 4.6E +03 1.4E+03 4.6E +03 4.6E +04 4.6E +03 
4 5.4E+03 1.6E+03 §.4E+03 5.4E +04 5§.4E +03 
| 6.4E+03 1.9E +03 6.4E+03 6.4E+04 6.4E +03 
| 7.6E+03 2.3E +03 7.6E +03 7.6E +04 7.6E +03 
| 9.4E+4+03 2.8E +03 9.4E+03 9.4E+04 9.4E +03" 
af 1.1E +04 3.3E +03 1.1E +04 1.1E+05 1.1E +04 
| 1.3E +04 3.9E +03 1.3& +04 1.3E+05 1.3E+04 
1.5E +04 4.6E+03 1.5E +04 1.5E+05 1.5E +04 

we] 1.8E +04 5.4E+03 1.8E +04 1.8E +05 1.8& +04 
--| 2.2E+04 6.6E +03 2.2E+04 2.2E+05 2.2E+04 
2.6E +04 7.8E +03 2.6E +04 2.6E +05 2.6E +04 
3.1E+04 9.2E +03 3.1E+04 3.1E+05 3.1E+04 


Taste |-C.—TiER | AND TiER Ii FEED RATE AND EMISSIONS SCREENING LIMITS FOR NONCARCINOGENIC METALS FOR FACILITIES IN 
COMPLEX TERRAIN 


Values for urban and rural areas 
Tera ahd oak Siew Gr 


1.4E+01 2.4E +03 4.3E+00 1.4E+01 1.4E+02 1.4E+01 
2.1E+01 3.5E +03 6.2E +00 2.1&+01 2.1E+02 2.1E+01 
3.0E +01 5.0E +03 9.2E +00 3.0E +01 3.0E +02 3.0E +01 
4.3E+01 7.6E +03 1.3E+01 4.3£+01 4.3E +02 4.3E+01 
5.4E+01 9.0E +03 1.7E+01 5.4E+01 §.4E+02 §.4E+01 
6.8E+01 1.1E +04 2.0E +01 6.8E +01 6.8E+02 6:8E +01 
7.8E+01 1.3E+04 2.4E+01 7.8E+01 7.8E +02 7.8E+01 
8.6E +01 1.4E+04 2.6E+01 8.6E+01 8.6E +02 8.6E+01 
| 9.6E+01 1.6E+04 2.9E +01 9.6E +01 9.6E+02 9.6E+01 
| 1.0E +02 1.8E+04 3.2E+01 1.0E +02 1.0E+03 1.0E +02 
| 1.2E+4+02 1.9&+04 3.5E+01 1.2E+02 1.2E+03 1.2E+02 
2.2E+04 3.6E +01 1.3E+02 1.3E+03 1.3E +02 

2.4E +04 4.3E+01 1.4E+02 1.4E+03 1.4E+02 

2.7E+04 4.6E+01 1.6&+02 1.6E+03 1.6E +02 

3.3E +04 5.8E+01 2.0E +02 2.0E +03 2.0E +02 

4.0E +04 7.2E+01 2.4E+02 2.4E+03 2.4E+02 

5.0E +04 9.0E +01 3.0E +02 3.0E+03 3.0E +02 

6.0E +04 1.1E+02 3.6E +02 3.6E +03 3.6E +02 

7.6E +04 1.4E +02 4.6E+02 4.6E 4 03 4.6E+02 

9.4E +04 1.7E +02 §.8E +02 5.8E+03 5.8E +02 

1.1E+05 2.1E+02 6.8E+02 6.8E+03 6.8E +02 

1.3E+05 2.4E+02 7.8E+02 7.8E +03 7.8E+02 

1.4E+05 2.6E +02 8.6E +02 8.6E+03 8.6E +02 

1.6E +05 2.9E +02 9.6E +02 9.6E+03 9.6E +02 

1.8E+05 3.3E +02 1.1E+03 1.1E+04 1.1E+03 

2.0E +05 3.6E +02 1.2E+03 1.2E+04 1.2E+03 

2.3E +05 4.0E +02 1.4E+03 1.4E+04 1.4E+03 

2.6E+05 4.6E +02 1.5E+03 1.5E+04 1.5E+03 

2.8E +05 5.0E +02 1.7E+03 1.7E+04 1.7E+03 

3.2E+05 5.8E+02 1.9E+03 1.9& +04 1.9E +03 

3.6E+05 6.4E+02 2.1E+03 2.1E+04 2.1E+03 

4.0E+05 7.2E+02 2.4E+03 2.4E +04 2.4E+03 


BEST COPY AVAILABLE 
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TABLE I-D.—TIER | AND TIER ll FEED RATE AND EMISSIONS SCREENING LIMITS FOR CARCINOGENIC METALS FOR FACILITIES IN 
NONCOMPLEX TERRAIN 


Values for use in urban areas Values for use in rural areas 


1.7E—01 f 2.4E—01 5.8E-—01 8.6E —02 4.3E-01 
1.9E—01 b 2.8E—01 6.6E—01 1.0E—01 5.0E—01 
2.2E—01 : 3.2E—01 7.6E—01 1.1E—01 5.6E—01 
2.4E—01 : 3.6E—01 8.6E—01 1.3&-01 6.4E—01 
2.7E—01 F 4.3E—01 1.1E+00 1.6 -—01 7.8E—01 
3.1E—01 4 5.4E—01 1.3E+00 2.0E —01 9.6E—01 
3.5E—01 ; 6.8E—01 1.6E +00 2.4E—01 1.2E+00 
4.0E—01 ‘ 8.2E—01 2.0E +00 3.0€—01 1.5E+00 
4.4E—01 . ) 1.0E +00 2.5E +00 3.7E—01 1.9E+00 
5.0E—01 A 1.3E +00 3.2E +00 4.8E—01 2.4E+00 
§.8E—01 ’ 1.7E+00 4.0E +00 6.0E—01 3.0E+00 
6.4E—01 a 2.1E+00 5.0E +00 7.6E —01 3.9E+00 
7.2E—01 : 2.7E +00 6.4E +00 9.8E —01 5.0E +00 
8.2E—01 . 3.5E +00 8.2E +00 1.2E +00 6.2E+00 
1.0E +00 : 5.4E+00 1.3£+01 1.9€ +00 9.6E +00 
1.3E +00 \ 8.2E+00 2.0E +01 3.0E +00 1.5E+01 
1.7E+00 f 1.1E+01 2.8E+01 4.2E +00 2.1E+01 
2.2E+00 . 1.5E+01 3.7E+01 5.4E +00 2.8E+01 
2.7E+00 ‘ 2.0E +01 §.0E+01 7.2E +00 3.6E+01 
3.4E +00 , ~ | 2.7E+01 6.4E+01 9.6E +00 4.8E+01 
4.2E +00 : 3.6E+01 8.6E +01 1.3E +01 6.4E+01 
4.6E +00 3 4.3E+01 1.0E +02 1.5&+01 - 7.6E+01 
5.4E+00 : 5.0E +01 1.2E+02 1.8E +01 9.0E+01 
6.0E +00 2 6.0E+01 1.4E+02 2.2E +01 1.1E+02 
6.8E +00 : 7.2E +01 1.7E+02 2.6E +01 1.3E+02 
7.8E +00 i 8.6E+01 2.0E +02 3.0E +01 1.5E +02 
9.0E +00 J 1.0E +02 2.4E +02 3.6E+01 1.8E+02 
1.0E+01 , 1.2E +02 2.9E +02 4.3E +01 2.2E+02 
1.1E+01 . 1.4E+02 3.4E+02 §.0E +01 2.6E+02 
1.3E+01 é 1.7E+02 4.0E +02 6.0E +01 3.0E +02 
1.5 +01 ; 2.0E +02 4.8E +02 7.2E+01 3.6E+02 
1.7E+01 8.2E+01 2.4E+02 §.8E+02 8.6E +01 4.3E+02 


TABLE |-E.—TIER | AND TiER Il FEED RATE AND EMISSIONS SCREENING LIMITS FOR CARCINOGENIC METALS FOR FACILITIES IN 
COMPLEX TERRAIN 


Values for use in urban and rural areas 
Terrain adjusted eff. stack ht. (m) 


2.9E—01 

4.3E—01 

6.2E—01 

7.6E—01 

9.4E—01 

1.1E+00 

1.2E+00 

1.3E +00 

1.5E+00 

1.6E +00 

1.8E +00 

2.0E +00 

2.2E+00 

2.7E+00 

3.4E+00 

4.2E+00 

5.0E +00 

6.4E+00 

7.8E+00 

1.3E+01 9.6E+00 
1.4E +01 1.1E+01 
1.6E+01 1.2E+01 
1.8E+01 1.3E+01 
2.0E +01 1.5E +01 
2.3E +01 1.7E+01 
2.5E+01 1.9E +01 
2.8E+01 2.1E+01 
3.2E+01 2.4E+01 
3.5E+01 2.7E+01 
4.0E+01 3.0E +01 
4.4E+01 3.3E+01 
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SSNS 
Appedix Il.—Tier I Feed Rate Screening Limits for Total Chlorine and Chloride 


TIER | FEED RATE SCREENING LIMITS FOR CHLORINE FOR FACILITIES IN. NONCOMPLEX AND COMPLEX TERRAIN 


Terrain-adjusted effective stack height (m) 


Appendix III.—Tier II Emission Rate Screening Limits for Free Chlorine and Hydrogen Chloride 


TIER I! EmiSSIONS SCREENING LIMITS FOR Ck AND HCl IN NONCOMPLEX TERRAIN 


vee fre rls 
Terrain-adjusted effective stack height (m) 


Ca (g/sec) | HCI (/sec) 


4.0E—01 1.2E—03 2.0E—01 
4.4E—01 1.3E—03 2.3E—01 
4.9E—01 1.5E—03 2.6E—01 
5.6E—01 1.7E—03 3.0E—01 
6.3E—01 2.1E—03 3.7E—01 
7.2E—01 2.5E—03 4.4E—01 
8.2E—01 3.2E—03 5.6E—01 
9.1E—01 4.0E—03 7.0E—01 
1.0E +00 4.9E—03 8.6E—01 
1.2E+00 6.3E—03 1.1E +00 
1.3E+00 8.0E—03 1.4E+00 
1.5E +00 1.0E—02 1.8E +00 
1.7E+00 1.3E—02 2.3E +00 
1.9E +00 1.6E—02 2.8E +00 
2.6E +00 2.7E—02 4.7E+00 
3.0E +00 4.0E—02 7.0E +00 
4.0E +00 5.6E—02 9.8E +00 
§.1E+00 7.3E—02 1.3E+01 
6.3E+00 9.7E.02 1.7E+01 
7.9E+00 1.3E—01 2.2E+01 
9.6E +00 1.7E—01 3.0E +01 
1.1E+01 2.0E—01 3.5E+01 
1.2E+01 2.4E—01 4.2E+01 
1.4E+01 2.8E—01 4.9E +01 
1.6E+01 3.5E—01 6.1E+01 
1.8E+01 4.0E—01 7.0E +01 
21E+01 4.8E—01 8.4E+01 
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TIER ll Emissions SCREENING LimiTS FOR Ch. AND HCl In NONCOMPLEX TERRAIN—Continued 
Terrain-adjusted effective stack height (m) 


TOD .ccsccscninsceocesee evesoevsnnsenasuneensgantanessccenosenesescscessessccceenssies 


105. 


Ty 77 ssssencse ancepsatestasiptsestssiaesenpecpnennpssiehossiianesnensscsssensaifngsncuionnnthesmventateneteiptentsiouinsevbeesssbesciineneetes 


eee eee eenenes Seneeeeeeoeeeseceseneeeeeeenesceeeenoees 


WV scscesnestacessoentuectncedjinnsndiictblcansishBeabihawissnssbtanssisunss op tedbtuicbosuiicqvestsansesoanieos ubccaasaccspcessoenasnjensinnies 


120 ....sceee: 


TIER Il EMISSIONS SCREENING LIMITS FOR APPENDIX IV.—REFERENCE AIR APPENDIX IV.—REFERENCE AIR 
Ck ANC HCI in COMPLEX TERRAIN CONCENTRATIONS*—Continued 


Constituent 


67-12-15 

sei i 460-19-5 

9.1E—02 Bromide 506-68-3 
1.4E—01 si 84-74-2 
2.0E—01 eaaansase 95-50-1 
2.8E—01 106-46-7 
3.5E-—01 ad 75-71-8 
4.4E-01 ; 120-83-2 
5.1E-—01 84-66-2 
5.6E—01 J 60-51-5 
6.3E—01 61-28-5 
6.8E-—01 Dinoseb 88-85-7 
7.7E—01 i ee oe 122-39-4 
8.4E—01 Keeton 115-29-1 
9.3E-01 72-20-8 
1.0E +00 7782-41-4 
1.3E +00 Be a 64-18-6 


1.6E+00 
1.94.00 fssconsenesste 765-34-4 


2.3E +00 
8.0E +00 “| tae 
3.7E+00 re 


wenn] TAH8O-8 , 
— "rl weetae A APPENDIX V.—Risk SPECIFIC DOSES 


7783-06-4 (10-9 
5.6E +00 78-83-1 
+00 7439-92-1 
7.0E+00 108-31-6 
7.9E +00 7439-97-6 
mies aT ‘ é 
ane 190 Methacrylonitrile.............. eee 
1.1E401 soon a 
1.2E+01 ane 
1.4E+401 ae 
1.6E +01 
: 298-00-0 
557-19-7 
10102-43-9 
APPENDIX [V.—REFERENCE AIR 


eceeds £ S8Boac8 efe8ues! 
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APPENDIX V.—Risk SPECIFIC DOSES APPENDIX V.—Risk SpeciFic DOSES . APPENDIX V.—RISK SPECIFIC Doses 
(10-9—Continued (10-9—Continued 


Unit | psp 
eatin risk Cananaaed 
: — 


CHIOPD ANG ..5..--.ee0csersesees -74- 
8.7E—042.7E—02 |. 0 11.3E—05 7.7E—01 


2.3E—054.3E—01 |. 6 f1.3E—03 7.7E—03 
1024- 

8.6E —06 2.8E +00 57-3 2.6E—03 8.8E—03 
118- 

.2E—02 B.3E-—04 74-1 4.9E—04 P.0E—02 

7 I; 87-68- ; 

.7E—05 1.0E—01 7 3 2.0E—05 5.0E—01 


4E—02 7.1604 319- 
; 84-6 }1.8E—03 6.6E—03 
B.3E—03 /1.6E—03 | 319- 


b 2E 04 4.SE=02 85-7 5.3E—04 1.9E—02 


cyciohexane...........:.......|58-89- 
_p6E—05 B.BE—01 9 B.BE—04 R.6E—02 
, Hexachlorocycio- 
@ P-SE—05 B.BE—01 | hexane, Techical inci encoun... 1E—04 P.OE—02 


Hexachlorodibenxo-p- 
.0E—05 POE 04 | qioxin(t,2 Mitre) esac canvnencae 1.36 +0 17.7E-06 
Hexachioroethane 6 


B.5SE—01 P.9E-05 0-06 b5e4.00 


GE —09 P-2E—03 b.9E 03 6.4E—03 


4E—01 7.1E—05 b 9-03 6.4E—03 
4E—02 7.1E—04 o-80 
121- ; 2.7E—03 B.7E—03 
14-2 B.BE—05 1.1E—01 o : 
122- 8.1E—04 B.2E—02 
66-7 .2.2E—04 4.5E—02 
123- .1E—06 2.4E+00 
91-1. 1.4E—06 |7.1E +00 
106- 
89-8 11.2E—06 B.3E+00 .7E—05 2.1E—01 
~|75-21- - - 
8 }1.0E—04 1.0E—01 2.4E —04 4.2E—02 : 
106- Gane 4 7.1E—06 1.4E+00 
93-4 2.2E—04 4.5E—02 2.4E —04 4.2E—02 


APPENDIX VI.—STACK PLUME RISE 
(Estimated Plume Rise (in Meters) Based on Stack Exit Flow Rate and Gas Temperature] 
Exhaust Temperature (K°) , 
Ry eae Gav gos | 325- | 350- | 400- | 450- | 500- | 600- | 700- | 800-")"1000- | _ 1499 
<929 | 349 | 399 | 449 | 499°] 599 | 699 | 799 -| 999° | 1499 
0 0 


<0.5 seevesedeccescoseoesesioosens eeeenesensnscerec steers seeecsesu nesses sersersecscsecscssecesscossesseoenes: dreveesees| 
0.5-0.9.......... 


0 
0 1 1 
3 3 
7 

1 

14 15. 

17.) . 
22 23 
25 26 
27 28 
28 29 
31 32 
33 35 
36 37 
37 39 
39 41 
42 ad 
45 47 
47 
49 51 
51 53 
53 55 


0 


o 


ersedevorteceeetonepresnsticcateusousocusoseusntesaaneees 
DRO ia acinssscaaecccliscnesssiesscace stesssonnsssiinssactcecssoctsbcbiaobvonees 


RDAGD spoeciiticeneclisstbicitinlaccnacasasninsteaticcehcnii dates 


50-7 ascccncere 
TS-O.9 cone 
CO histidine iabicaalibe Sn 


DE Uses sce caressa peas dcameetenessSicbsiSetectathijalaas cncalactonne 


O@One@anseaaonm-ooocceo 
oat tw 
SB8ISNSeuan-coo 


BP 


8 


@ 
-_ 


3 
SESEKSSRSSBBRBSEKRCanco 


BBRSRLSsSstnSeorvamwn-cccoe 
SBSESVBLEREIVRBRSAS@eaauco 
SESSSSLREVRVRBSLAKRSwau 
BSESELVSRRSSB 


8 
SSSRBLB8B 


o 
LS} 


NUNN kata s seh ries Sciranpnsttctcasapsatstaettaciteosagabaatnenpetbeeesiaimstnnasntonsaeiel 
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APPENDIX VI.—STACK PLUME RisE—Continued 
{Estimated Plume Rise (in Meters) Based on Stack Exit Flow Rate and Gas Temperature} 


Flow rate (m3/s) 


Appendix VII.—Health-Based Limits for | NONMETALS—RESIDUE CONCENTRATION NONMETALS—RESIDUE CONCENTRATION 
Exclusion of Waste-Derived Residues* Limrrs—Continued Limtts—Continued 


METALS—TCLP ExTRACT 
CONCENTRATION LIMITS 


7782-41-4 
64-18-6 

. 76-44-8 
1024-57-3 
118-74-1 
87-68-3 
77-47-4 


19408-74-3 


67-72-1 
302-01-1 
74-90-8 
7783-06-4 
78-83-1 
16752-77-5 
72-43-5 
56-49-5 
101-14-4 


117-81-7 Methylene 75-09-2 
78-93-3 

75-25-2 
592-01-8 be 60-34-4 
75-15-0 |, 298-00-0 
56-23-5 Naphthalene 5S 91-20-3 
57-74-9 i coi |  557-19-7 
408-90-7 i 10102-43-9 
67-66-3 98-95-3 


544-92-3 i 924-16-3 * Note: The health-based concentration 
1318-77-3 


N-Nitrosodiethylamine | 55-18-5 limits for Appendix VIII Part 261 constituents 
“ae i for which a health-based concentration is not 


53-70-3 provided below is 2xE—06 mg/kg. 
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Appendix VIII.—Potential PICs for 
Determination of Exclusion of Waste- 
Derived Residues 


PICs FOUND IN STACK EFFLUENTS 


Methylene bromide 
Methyl ethyl ketone ...........| Pentachiorophenol 
Pyrene 


Mononitrobenzene 
2,6-Toluene diisocyanate 


Appendices IX and X will be 
published in the Federal Register in the 
near future. Appendix IX is Methods 
Manual for Compliance with BIF 
Regulations, U.S. EPA, December 1990, 
available from the National Technical 
Information Service (NTIS), 5285 Port 
Royal Road, Springfield, VA 22161, (703) 
487-4600, document number PB91-120~ 
006. Appendix X is Guideline on Air 
Quality Models (Revised) (1986), U.S. 
EPA, including Supplement A (1987), 
available from NTIS, 5285 Port Royal 
Road, Springfield, VA 22161, document 
numbers PB86-245-248 (Guideline) and 
PB88-150-958 (Supplement A). 


PART 270—EPA ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM. 


VI. In part 270: 

1. The authority citation for part 270 
continues to read as follows: 

Authority: 42 U.S.C. 6905, 6912, 6924, 6925, 
6927, 6939, and 6974. 

2. Part 270 is amended by adding 
§ 270.22 to read as follows: 


§ 270.22 Specific Part B information 


(a) Trial burns—{1) General. Except 
as provided below, owners and 
operators that are subject to the 
standards to control organic emissions 
provided by § 266.104 of this chapter, 
standards to control particulate matter 
provided by § 266.105 of this chapter, 

. standards to control metals emissions 
provided by § 266.106 of this chapter, or 
standards to contro! hydrogen chloride 


or chlorine gas emissions provided by 

§ 266.107 of this chapter must conduct a 
trial burn to demonstrate conformance 
with those standards and must submit a 
trial burn plan or the results of a trial 
burn, including all required 
determinations, in accordance with 

§ 270.66. 

(i) A trial burn to demonstrate 
conformance with a particular emission 
standard may be waived under 
provisions of §§ 266.104 through 266.107 
of this chapter and paragraphs (a)(2) 
through (a)(5) of this section; and 

{ii) The owner or operator may submit 
data in lieu of a trial burn, as prescribed 
in paragraph (a)(6) of this section. 

(2) Waiver of trial burn for DRE—{i) 
Boilers operated under special 
operating requirements. When seeking 
to be permitted under §§ 266.104(a)(4) 
and 266.110 of this chapter that 
automatically waive the DRE trial burn, 
the owner or operator of a boiler must 
submit documentation that the boiler 
operates under the special operating 
requirements provided by § 266.110 of 
this chapter. 

(ii) Boilers and industrial furnaces 
burning low risk waste. When seeking 
to be permitted under the provisions for 
low risk waste provided by 
$§ 266.104(a)(5) and 266.109({a) of this 
chapter that waive the DRE trial burn, 
the owner or operator must submit: 

(A) Documentation that the device is 
operated in conformance with the 
requirements of § 266.109(a)(1) of this 
chapter. 

(B) Results of analyses of each waste 
to be burned, documenting the 
concentrations of nonmetal compounds 
listed in appendix VIII of part 261 of this 
chapter, except for those constituents 
that would reasonably not be expected 
to be in the waste. The constituents 
excluded from analysis must be 
identified and the basis for their 
exclusion explained. The analysis must 
rely on analytical techniques specified 
in Test Methods for the Evaluation of 
Solid Waste, Physical/Chemical 
Methods (incorporated by reference, see 
§ 260.11). ‘ 

(C) Documentation of hazardous 
waste firing rates and calculations of 
reasonable, worst-case emission rates of 
each constituent identified in paragraph 
(a)(1){ii)(B) of this section using 
procedures provided by 
§ 266.109{a)(2}{ii) of this chapter. 

(D) Results of emissions dispersion 
modeling for emissions identified in 
paragraphs (a)(2)(ii)(C) of this section 
using modeling procedures prescribed 
by. § 266.106(h) of this chapter. The 
Director will review the emission 
modeling conducted by the applicant to 
determine conformance with these 


procedures. The Director will either 
approve the modeling or determine that 
alternate or supplementary modeling is 
appropriate. 

(E) Documentation that the maximum 
annual average ground level 
concentration of each constituent 
identified in paragraph (a)(2){ii)(B) of 
this section quantified in conformance 
with paragraph (a)(2)(ii)(D) of this 
section does not exceed the allowable 
ambient level established in appendices 
IV or V of part 266. The acceptable 
ambient concentration for emitted 
constituents for which a specific 
Reference Air Concentration has not 
been established in appendix IV or Risk- 
Specific Dose has not been established 
in appendix V is 0.1 micrograms per 
cubic meter, as noted in the footnote to 
appendix IV. 

(3} Waiver of trial burn for metals. 
When seeking to be permitted under the 
Tier I (or adjusted Tier I) metals feed 
rate screening limits provided by 
§ 266.106 (b) and (e) of this chapter that 
control metals emissions without 
requiring a trial burn, the owner or 
operator must submit: 

(i) Documentation of the feed rate of 
hazardous waste, other fuels, and 
industrial furnace feed stocks; 

(ii) Documentation of the 
concentration of each metal controlled 
by § 266.106 (b) or (e) of this chapter in 
the hazardous waste, other fuels, and 
industrial furnace feedstocks, and 
calculations of the total feed rate of 
each metal; 

{iii} Documentation of how the 
applicant will ensure that the Tier I feed 
rate screening limits provided by 
§ 266.106 (b) or (e) of this chapter will 
not be exceeded during the averaging 
period provided by that paragraph; 

{iv) Documentation to support the 
determination of the terrain-adjusted 
effective stack height, good engineering 
practice stack height, terrain type, and 
land use as provided by § 266.106 {b){3) 
through (b)(5) of this chapter; 

(v} Documentation of compliance with 
the provisions of § 266.106(b)(6), if 
applicable, for facilities with multiple 
stacks; 

(vi) Documentation that the facility 
does not fail the criteria provided by 
§$ 266.106(b)(7) for eligibility to comply 
with the screening limits; and 

(vii) Proposed sampling and metals 
analysis plan for the hazardous waste, 
other fuels, and industrial furnace feed 
stocks. 

(4) Waiver of trial burn for particulate 
matter. When seeking to be permitted 
under the low risk waste provisions of 
§$ 266.109{b) which waives the 
particulate standard (and trial burn to 





demonstrate conformance with the 
particulate standard), applicants must 
submit documentation supporting 
conformance with paragraphs (a)(2)(ii) 
and (a)(3) of this section. 

(5) Waiver of trial burn for HCl and 
Cl,. When seeking to be permitted under 
the Tier I (or adjusted Tier I) feed rate 
screening limits for total chloride and 
chlorine provided by § 266.107 (b)(1) and 
(e) of this chapter that control emissions 
of hydrogen chloride (HCI) and chlorine 
gas (Cl) without requiring a trial burn, 
the owner or operator must submit: 

(i) Documentation of the feed rate of 
hazardous waste, other fuels, and 
industrial furnace feed stocks; 

(ii) Documentation of the levels of 
total chloride and chlorine in the 
hazardous waste, other fuels, and 
industrial furnace feedstocks, and 
calculations of the total feed rate of total 
chloride and chlorine; 

(iii) Documentation of how the 
applicant will ensure that the Tier I (or 
adjusted Tier I) feed rate screening 
limits provided by § 266.107 (b)(1) or (e) 
of this chapter will not be exceeded 
during the averaging period provided by 
that paragraph; 

(vi) Documentation to support the 
determination of the terrain-adjusted 
effective stack height, good engineering 
practice stack height, terrain type, and 
land use as provided by § 266.107(b)(3) 
of this chapter; 

(v) Documentation of compliance with 
the provisions of § 266.107(b)(4), if 
applicable, for facilities with multiple 
stacks; 

(vi) Documentation that the facility 
does not fail the criteria provided by 
§ 266.107(b){3) for eligibility to comply 
with the screening limits; and 

(vii) Proposed sampling and analysis 
plan for total chloride and chlorine for 
the hazardous waste, other fuels, and 
industrial furnace feestocks. 

(6) Data in lieu of trail burn. The 
owner or operator may seek sn 
exemption from the trial burn 
requirements to demonstrate 
conformance with §§ 266.104 through 
266.107 of this chapter and § 270.66 by 
providing the information required by 
§ 270.66 from previous compliance 
testing of the device in conformance 
with § 266.103 of this chapter, or from 
compliance testing or trial or 
operational burns of similar boilers or 
industrial furnaces burning similar 
hazardous wastes under similar 
conditions. If data from a similar device 
is used to support a trial burn waiver, 
the design and operating information 
required by § 270.66 must be provided 
for both the similar device and the 
device to which the data is tobe 
applied, and a comparison of the design 


and operating information must be 
provided. The Director shall approve a 
permit application without a trial burn if 
he finds that the hazardous wastes are 
sufficiently similar, the devices are 
sufficiently similar, the operating 
conditions are sufficiently similar, and 
the data from from other compliance 
tests, trial burns, or operational burns 
are adequate to specify (under § 266.102 
of this chapter) operating conditions that 
will ensure conformance with 

§ 266.102(c) of this chapter. In addition, 
the following information shall be 
submitted: 

(i) For a waiver from any trial burn: 

(A) A description and analysis of the 
hazardous waste to be burned compared 
with the hazardous waste for which 
data from compliance testing, or 
operational or trial burns are provided 
to support the contention that a trial 
burn is not needed; 

(B) The design and operating 
conditions of the boiler or industrial 
furnace to be used, compared with that 
for which comparative burn data are 
available; and 

(C) Such supplemental information as 
the Director finds necessary to achieve 
the purposes of this paragraph. 

(ii) For a waiver of the DRE trial burn, 
the basis for selection of POHCs used in 
the other trial or operational burns 
which demonstrate compliance with the 
DRE performance standard in 
§ 266.104(a) of this chapter. This 
analysis should specify the constituents 
in appendix VIII, part 261 of this 
chapter, that the applicant has identified 
in the hazardous waste for which a 
permit is sought, and any differences 
from the POHCs in the hazardous waste 
for which burn data are provided. 

(b) Alternative HC limit for industrial 
furnaces with organic matter in raw 
materials. Qwners and operators of 
industrial furnaces requesting an 
alternative HC limit under § 266.104(f) of 
this chapter shall submit the following . 
information at a minimum: 

(1) Documentation that the furnace is 
designed and operated to minimze HC 
emissions from fuels and raw materials; 

(2) Documentation of the proposed 
baseline flue gas HC (and CO) 
concentration, including data on HC 
(and CO) levels during tests when the 
facility produced normal products under 
normal operating conditions from 
normal raw materials while burning 
normal fuels and when not burning 
hazardous waste; 

(3) Test burn protocol to confirm the 
baseline HC (and CO) level including 
information on the type and flow rate of 
all feedstreams, point of introduction of 
all feedstreams, total organic carbon 
content (or other appropriate measure of 
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organic content) of all nonfuel 
feedstreams, and operating conditions 
that affect combustion of fuel(s) and 
destruction of hydrocarbon emissions 
from nonfuel sources; 

(4) Trial burn plan to: 

(i) Demonstrate that flue gas HC (and 
CO) concentrations when burning 
hazardous waste do not exceed the 
baseline HC (and CO) level; and 

(ii) Identify the types and 
concentrations of organic compounds 
listed in appendix VIII, part 261 of this 
chapter, that are emitted when burning 
hazardous waste in conformance with 
procedures prescribed by the Director; 

(5) Implementation plan to monitor 
over time changes in the operation of the 
facility that could reduce the baseline 
HC level and procedures to periodically 
confirm the baseline HC level; and | 

(6) Such other information as the 
Director finds necessary to achieve the 
purposes of this paragraph. 

(c) Alternative metals implementation 
approach. When seeking to be permitted 
under an alternative metals 
implementation approach under 
§ 266.106(f) of this chapter, the owner or 
operator must submit documentation 
specifying how the approach ensures 
compliance with the metals emissions 
standards of § 266.106(c) or (d) and how 
the approach can be effectively 
implemented and monitored. Further, 
the owner or operator shall provide such 
other information that the Director finds 
necessary to achieve the purposes of 
this paragraph. 

(d) Automatic waste feed cutoff 
system. Owners and operators shall 
submit information describing the 
automatic waste feed cutoff system, 
including any pre-alarm systems that 
may be used. 

(e) Direct transfer. Owners and ~ 
operators that use direct transfer 
operations to feed hazardous waste 
from transport vehicles (containers, as 
defined in § 266.111 of this chapter) 
directly to the boiler or industrial 
furnace shall submit information 
supporting conformance with the 
standards for direct transfer provided by 
§ 266.111 of this chapter. 

(f) Residues. Owners and operators 
that claim that their residues are 
excluded from regulation under the 
provisions of § 266.112 of this chapter 
must submit information adequate to 
demonstrate conformance with those 
provisions. 


(Approved by the Office of Management 


and Budget under control number 2050-0073) 


3. In § 270.42, paragraph (g) is revised 
to read as follows: 





Federal Register / “Vol. 56, No.-35 / Thursday, February 21, 1991 / Rules and Regulations 7237 


§ 270.42 Permit modification at the 
request of the permittee. 

(g) Newly regulated wastes and units. 
(1) The permittee is authorized to 
continue to manage wates listed or 
identified as hazardous under part 261 
of this chapter, or to continue to manage 
hazardous waste in units newly 
regulated as hazardous waste 
management units, if: 

(i) The unit was in existence as a 
hazardous waste facility with respect to 
the newly listed or characterized waste 
or newly regulated waste management 
unit on the effetive date of the final rule 
listing or identifying the waste, or 
regulating the unit; 

(ii) The permittee submits a Class 1 
modification request on or before the 


L ncinrators, Bojer, and inal Furnaces: 


5. 


bum to substantiate compliance with the regulatory 


6. Burning different wastes: 


date on which the waste or unit 
becomes subject to the new 
requirements; 

(iii) The permittee is in compliance 
with the applicable standards of 40 CFR 
parts 265 and 266 of this chapter; 

(iv) In the case of Classes 2 and 3 
modifications, the permittee also 
submits a complete modification request 
within 180 days of the effective date of 
the rule listing or identifying the waste, 
or subjecting the unit to RCRA Subtitle 
C management standards; 

(v) In the case of land disposal units, 
the permittee certifies that each such 
unit is in compliance with all applicable 
requirements of part 265 of this chapter 
for groundwater monitoring and 
financial responsibility on the date 12 
months after the effective date of the 


performance 
new trial burn to demonstrate compliance with the regulatory 


rule identifying or listing the waste as 
hazardous, or regulating the unit as a 
hazardous waste management unit. If 
the owner or operator fails to certify 
compliance with all these requirements, 
he or she will lose authority to operate 
under this section. 

(2) New wastes or units added to a 
facility’s permit under this subsection do 
not constitute expansions for the 
purpose of the 25 percent capacity 
expansion limit for Class 2 
modifications. 


* * * * * 


4. In § 270.42, Appendix | is amended 
by revising the heading of L and items 1, 
4, 5a, 6, 7b, and 8 to read as follows: 


Appendix I to Section 270.42— 
Classification of Permit Modifications 


Class 


requirements. 

a. Modification of the limits specified in the permit for minimum or maximum combustion gas temperature, minimum combustion gas residence time, 
oxygen concentration in the secondary combustion chamber, flue gas carbon monoxide and hydrocarbon concentration, maximum temperature at the 
inlet to the particulate matter emission control system, or operating parameters for the air pollution control system. The Director will require a new trial 

performance standards 


unless this demonstration can be made through other means 


a. if the waste contains a POHC that js more difficult to burn than authorized by the permit or if buming of the waste requires compliance with different 


regulatory 
performance 


standards than specified in the permit. The Director will require a new trial burn to substantiate compliance with the regulatory 
standards unless this demonstration can be made through other means 


ppd ped seit aptetatiaesee ceeds tne toes oad pres saadallenanes. Seabees srlencather share 
compliance with 


performance 


specified in the permit...................... 


aececesscecscccserstescscecssecscscscocsesseunseesesscsesescesees: eeeece 


‘ different regulatory standards than date 
pot crs 7 og mga etm tatiana ic aia 
trial burn: 


7. Shakedown and 


® ° 


b. See eee ee ee 


with the pnor approval of 


1 Class 1 modifications requiring prior Agency approval. 


5. Part 270 is amended by adding 
§ 270.66 to read as follows: 


§ 270.66 Permits for boilers and industrial 
furnaces burning hazardous waste. 

(a) General. Owners and operators of 
new boilers and industrial furnaces 
(those not operating under the interim 
status standards of § 266.103 of this 
chapter) are subject to paragraphs (b) 
through (f) of this section. Boilers and 
industrial furnaces operating under the 
interim status standards of § 266.103 of 


this chapter are subject to paragraph (g) 
of this section. 

(b) Permit operating periods.for new 
boilers and industrial furnaces.A 
permit for a new boiler or industrial 
furnace shall specify appropriate 
conditions for the following operating 
periods: 

(1) Pretrial burn period. For the period 
beginning with initial introduction of 
hazardous waste and ending with 
initiation of the trial burn, and only for 
the minimum time required to bring the 


boiler or industrial furnace to a point of 
operation readiness to conduct a trial 
burn, not to exceed 720 hours operating 
time when burning hazardous waste, the 
Director must establish in the Pretrial 
Burn Period of the permit conditions, 
including but not limited to, allowable 
hazardous waste feed rates and 
operating conditions. The Director may 
extend the duration of this operational 
period once, for up to 720 additional 
hours, at the request of the applicant 
when good cause is shown. The permit 
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may be modified to reflect the extension 
according to § 270.42. 

(i) Applicants must submit a 
statement, with part B of the permit 
application, that suggests the conditions 
necessary to operate in compliance with 
the standards of § § 266.104 through 
266.107 of this chapter during this 
period. This statement should include, at 
a minimum, restrictions on the 
applicable operating requirements 
identified in § 266.102(e) of this chapter. 

(ii) The Director will review this 
statement and any other relevant 
information submitted with part B of the 
permit application and specify 
requirements for this period sufficient to 
meet the performance standards of 
§§ 266.104 through 266.107 of this 
chapter based on his/her engineering 
judgment. 

(2) Trial burn period. For the duration 
of the trial burn, the Director must 
establish conditions in the permit for the 
purposes of determining feasibility of 
compliance with the performance 
standards of §§ 266.104 through 266.107 
of this chapter and determining 
adequate operating conditions under 
§ 266.102Z(e) of this chapter. Applicants 
must propose a trial burn plan, prepared 
under paragraph (c) of this section, to be 
submitted with part B of the permit 
application. 

(3) Post-trial burn period. (i) For the 
period immediately following 
completion of the trial burn, and only for 
the minimum period sufficient to allow 
sample analysis, data computation, and 
submission of the trial burn results by 
the applicant, and review of the trial 
burn results and modification of the 
facility permit by the Director to reflect 
the trial burn results, the Director will 
establish the operating requirements 
most likely to ensure compliance with 
the performance standards of §§ 266.104 
through 266.107 of this chapter based on 
his engineering judgment. 

(ii) Applicants must submit a 
statement, with part B of the application, 
that identifies the conditions necessary 
to operate during this period in 
compliance with the performance 
standards of § § 266.104 through 266.107 
of this chapter. This statement should 
include, at a minimum, restrictions on 
the operating requirements provided by 
§ 266.102(e) of this chapter. 

(iii) The Director will review this 
statement and any other relevant 
information submitted with part B of the 
permit application and specify 
requirements for this period sufficient to 
meet the performance standards of 
§§ 266.104 through 266.107 of this 
chapter based on his/her engineering 
judgment. 


(4) Final permit period. For the final 
period of operation, the Director will 
develop operating requirements in 
conformance with § 266.102(e) of this 
chapter that reflect conditions in the 
trial burn plan and are likely to ensure 
compliance with the performance 
standards of § § 266.104 through 107 of 
this chapter. Based on the trial burn 
results, the Director shall make any 
necessary modifications to the operating 
requirements to ensure compliance with 
the performance standards. The permit 
modification shall proceed according to 
§ 270.42. 

(c) Requirements for trial burn plans. 
The trial burn plan must include the 
following information. The Director, in 
reviewing the trial burn plan, shall 
evaluate the sufficiency of the 
information provided and may require 
the applicant to supplement this 
information, if necessary, to achieve the 
purposes of this paragraph: 

(1) An analysis of each feed stream, 
including hazardous waste, other fuels, 
and industrial furnace feed stocks, as 
fired, that includes: 

(i) Heating value, levels of antimony, 
arsenic, barium, beryllium, cadmium, 
chromium, lead, mercury, silver, 
— total chlorine/chloride, and 
ash; 

(ii) Viscosity or description of the 
physical form of the feed stream; 

(2) An analysis of each hazardous 
waste, as fired, including: 

(i) An identification of any hazardous 
organic constituents listed in appendix 
VII, part 261, of this chapter that are 
present in the feed stream, except that. 
the applicant need not analyze for 
constituents listed in appendix VIII that 
would reasonably not be expected to be 
found in the hazardous waste. The 
constituents excluded from analysis 
must be identified and the basis for this 
exclusion explained. The analysis must 
be conducted in accordance with 
analytical techniques specified in Test 
Methods for the Evaluation of Solid 
Waste, Physical/Chemical Methods 
(incorporated by reference, see § 270.6), 
or their equivalent. 

{ii) An approximate quantification of 
the hazardous constituents identified in 
the hazardous waste, within the 
precision produced by the analytical 
methods specified in Test Methods for 
the Evaluation of Solid Waste, Physical/ 
Chemical Methods (incorporated by 
reference, see § 270.6), or other 
equivalent. 

(iii) A description of blending 
procedures, if applicable, prior to firing 
the hazardous waste, including a 
detailed analysis of the hazardous 
waste prior to blending, an analysis of 
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the material. with which the hazardous 
waste is blended, and blending ratios. 

(3) A detailed engineering description 
of the boiler or industrial furnace, 
including: 

(i) Manufacturer’s name and model 
number of the boiler or industrial 
furnace; 

(ii) Type of boiler or industrial 
furnace; 

(iii) Maximum design capacity in 
appropriate units; 

(iv) Description of the feed system for 
the hazardous waste, and, as 
appropriate, other fuels and industrial 
furnace feedstocks; 

(v) Capacity of hazardous waste feed 
system; 

(vi) Description of automatic 
— waste feed cutoff system(s); 
an 

(vii) Description of any pollution 
control system; and 

(viii) Description of stack gas 
monitoring and any pollution control 
monitoring systems. 

(4) A detailed description of sampling 
and monitoring procedures including 
sampling and monitoring locations in the . 
system, the equipment to be used, 
sampling and monitoring frequency, and 
planned analytical procedures for 
sample analysis. 

(5) A detailed test schedule for each 
hazardous waste for which the trial burn 
is planned, including date(s), duration, 
quantity of hazardous waste to be 
burned, and other factors relevant to the 
Director’s decision under paragraph 
(b)(2) of this section. 

(6) A detailed test protocol, including, 
for each hazardous waste identified, the 
ranges of hazardous waste feed rate, 
and, as appropriate, the feed rates of 
other fuels and industrial furnace 
feedstocks, and any other relevant. 
parameters that may affect the ability of 
the boiler or industrial furnace to meet 
the performance standards in § § 266.104 
through 266.107 of this chapter. 

(7) A description of, and planned 
operating conditions for, any emission 
control equipment that will be used. 

(8) Procedures for rapidly stopping the 
hazardous waste feed and controlling 
emissions in the event of an equipment 
malfunction. 

(9) Such other information as the 
Director reasonably finds necessary to 
determine whether to approve the trial 
burn plan in light of the purposes of this - 
paragraph and the criteria in paragraph 
(b)(2) of this section. 

(d) Trial burn procedures. (1) A trial 
burn must be conducted to demonstrate 
conformance with the:standards of 


" §§ 266:104 through 266.107 of this 
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chapter under an approved trial burn ~ 
plan. 

(2) The Director shall approve a trial 
burn plan if he/she finds that: 

(i) The trial burn is likely to determine 
whether the boiler or industrial furnace 
can meet the performance standards of 
§§ 266.104 through 266.107 of this 
chapter; 

(ii) The trial burn itself will not 
present an imminent hazard to human 
health and the environment; 

(iii) The trial burn will help the 
Director to determine operating 
requirements to be specified under 
§ 266.102(e) of this chapter; and 

(iv) The information sought in the trial 
burn cannot reasonably be developed 
through other means. 

(3) The applicant must submit to the 
Director a certification that the trial 
burn has been carried out in accordance 
with the approved trial burn plan, and 
must submit the results of all the 
determinations required in paragraph (c) 
of this section. This submission shall be 
made within 90 days of completion of 
the trial burn, or later if approved by the 
Director. 

(4) All data collected during any trial 
burn must be submitted to the Director 
following completion of the trial burn. 

(5) All submissions required by this 
paragraph must be certified on behalf of 
the applicant by the signature of a 
person authorized to sign a permit 
application or a report under § 270.11. 

(e) Special procedures for DRE trial 
burns. When a DRE trial burn is 
required under § 266.104(a) of this 
chapter, the Director will specify (based 
on the hazardous waste analysis data 
and other information in the trial burn 
plan) as trial Principal Organic 
Hazardous Constituents (POHCs) those 
compounds for which destruction and 
removal efficiencies must be calculated 
during the trial burn. These trial POHCs 
will be specifiea by the Director based 
on information including his/her 
estimate of the difficulty of destroying 
the constituents identified in the 
hazardous waste analysis, their 
concentrations or mass in the hazardous 
waste feed, and, for hazardous waste 
containing or derived from wastes listed 
in part 261, subpart D of this chapter, the 
hazardous waste organic constituent(s) 
identified in Appendix VII of that part 
as the basis for listing. 

(f) Determinations based on trial 
burn. During each approved trial burn 
(or as soon after the burn as is 
practicable), the applicant must make 
the following determinations: 

{1) A quantitative analysis of the 
levels of antimony, arsenic, barium, 
beryllium, cadmium, chromium, lead, 
mercury, thallium, silver, and chlorine/ 


chloride, in the feed streams (hazardous 
waste, other fuels, and industrial 
furnace feedstocks); 

(2) When a DRE trial burn is required 
under § 266.104(a) of this chapter: 

(i) A quantitative analysis of the trial 
POHCs in the hazardous waste feed; 

(ii) A quantitative analysis of the 
stack gas for the concentration and 
mass emissions of the trial POHCs; and 

(iii) A computation of destruction and 
removal efficiency (DRE), in accordance 
with the DRE formula specified in 
§ 266.104(a) of this chapter; 

(3) When a trial burn for chlorinated 
dioxins and furans is required under 
§ 266.104(e) of this chapter, a 
quantitative analysis of the stack gas for 
the concentration and mass emission 
rate of the 2.3,7,8-chlorinated tetra-octa 
congeners of chlorinated dibenzo-p- 
dioxins and furans, and a computation 
showing conformance with the emission 
standard. 

(4) When a trial burn for particulate 
matter, metals, or HC1/Cle is required 
under § § 266.105, 266.106 (c) or (d), or 
266.107 (b)(2) or (c) of this chapter, a 
quantitative analysis of the stack gas for 
the concentrations and mass emissions 
of particulate matter, metals, or 
hydrogen chloride (HCI) and chlorine 
(Cl), and computations showing 
conformance with the applicable 
emission performance standards; 

(5) When a trial burn for DRE, metals, 
or HCl/Ck is required under 
§§ 266.104(a), 266.106 (c) or (d), or 
266.107 (b)(2) or (c) of this chapter, a 
quantitative analysis of the scrubber 
water (if any), ash residues, other 
residues, and products for the purpose 
of estimating the fate of the trial POHCs, 
metals, and chlorine/chloride; 

(6) An identification of sources of 
fugitive emissions and their means of 
control; 

(7) A continuous measurement of 
carbon monoxide (CO), oxygen, and 
where required, hydrocarbons (HC), in 
the stack gas; and 

(8) Such other information as the 
Director may specify as necessary to 
ensure that the trial burn will determine 
compliance with the performance 
standards is §§ 266.104 through 266.107 
of this chapter and to establish the 
operating conditions required by 
§ 266.102(e) of this chapter as necessary 
to meet those performance standards. 

(g) Interim status boilers and 
industrial furnaces. For the purpose of 
determining feasibility of compliance 
with the performance standards of 
§§ 266.104 through 266.107 of this 
chapter and of determining adequate 
operating conditions under § 266.103 of 
this chapter, applicants owning or 
operating existing boilers or industrial 
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furnaces operated under the interim 
status standards of § 266.103 must either 
prepare and submit a trial burn plan and 
perform a trial burn in accordance with 
the requirements of this section or 
submit other information as specified in 
§ 270.22(a)(6). Applicants who submit a 
trial burn plan and receive approval 
before submission of the part B permit 
application must complete the trial burn 
and submit the results specified in 
paragraph (f) of this section with the 
part B permit application. If completion 
of this process conflicts with the date 
set for submission of the part B 
application, the applicant must contact 
the Director to establish a later date for 
submission of the part B application or 
the trial burn results. If the applicant 
submits a trial burn plan with part B of 
the permit application, the trial burn 
must be conducted and the results 
submitted within a time period prior to 
permit issuance to be specified by the 
Director. 


(Approved by the Office of Management 
and Budget under control number 2050-0073) 


6. § 270.72 is amended by adding 
paragraphs (a)(6) and (b){7) to read as 
follows: 


§ 270.72 Changes during interim status. 
(a) * eke 

(6) Addition of newly regulated units 
for the treatment, storage, or disposal of 
hazardous waste if the owner or 
operator submits a revised part A permit 
application on or before the date on 
which the unit becomes subject to the 
new requirements. 
(b) z*ee 

(7) Addition of newly regulated units 
under paragraph (a){6) of this section. 

7. § 270.73 is amended by revising 
paragraphs (f) and (g) to read as follows: 


§270.73 Termination of interim status. 


* * * * * 


(f) For owners and operators of each 
incinerator facility which as achieved 
interim status prior to November 8, 1984, 
interim status terminates on November 
8, 1989, unless the owner or operator of 
the facility submits a part B application 
for a RCRA permit for an incinerator 
facility by November 8, 1986. 

(g) For owners or operators of any 
facility (other than.a land disposal or an 
incinerator facility) which as achieved 
interim status prior to November 8, 1984, 
interim status terminates on November 
8, 1992, unless the owner or operator of 
the facility submits a part B application 
for a RCRA permit for the facility by 
November 8, 1988. 
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PART 271—REQUIREMENTS FOR 1. The authority citation for part 271 chronological order by date of 
AUTHORIZATION OF STATE continues to read as follows: promulgation in the Federal Register: 


HAZARDOUS WASTE PROGRAMS Authority: 42 U.S.C. 6905, 6912(a), and 6026. 271.1 Pupeesenionape. 


VIL. In part 271: 2. Section 271.1(j) is amended by : ” . 
adding the following entry to Table 1 in g)*** 


TABLE 1.—REGULATIONS IMPLEMENTING THE HAZARDOUS AND SOLID WASTE AMENDMENTS OF 1984 


[FR Doc. 91-2667 Filed 2-20-61; 8:45 am] 
BILLING CODE 6560-50-M 





Thursday 
February 21, 1991 


Part IV 


Securities and 
Exchange 
Commission 


17 CFR Parts 229, 240, et al. 

Ownership Reports and Trading By 
Officers, Directors, and Principal Security 
Holders; Final Rule 





7242 


SECURITIES AND EXCHANGE 
COMMISSION 


17 CFR Parts 229, 240, 249, 270, and 
274 


[Release Nos. 34-28869; 35-25254; IC- 
17991; File No. S7-3-91] 


RIN 3235-AB14 

Ownership Reports and Trading By 
Officers, Directors and Principal 
Security Holders 


AGENCY: Securities and Exchange 
Commission. 

ACTION: Final rules and solicitation of 
comments. 


SUMMARY: The Commission today is 
adopting amendments to its rules and 
forms, as well as related disclosure 
requirements for issuers, regarding the 
filing of ownership reports by officers, 
directors, and principal security holders, 
and the exemption of certain 
transactions by those persons from the 
short-swing profit recovery provisions of 
section 16 of the Securities Exchange 
Act of 1934 and related provisions of the 
Investment Company Act of 1940 and 
the Public Utility Holding Company Act 
of 1935. The amendments are intended 
to achieve greater clarity, enhance 
consistency with the statutory purpose, 
and improve compliance with the 
reporting provisions of the rules. The 
Commission also is soliciting further 
public comments on the addition of an 
exit box to Forms 4 and 5. 


EFFECTIVE DATE: These amendments are 
effective May 1, 1991; however, special 
phase-in provisions are contained in 
Section VII of this release. 

Comment date: Comment letters on the 
exit box on Forms 4 and 5 should be 
received on or before March 31, 1991. 


ADDRESSES: Comments should be 
submitted in triplicate to Jonathan G. 
Katz, Secretary, Securities and 
Exchange Commission, 450 Fifth St., 
NW., Washington, DC 20549. Comments 
should refer to File No. S7-3-91. All 
comments received will be available for 
public inspection and copying in the 
Commission's Public Reference Room at 
the same address. 


FOR FURTHER INFORMATION CONTACT: 
Brian J. Lane, Richard P. Konrath, Mark 
W. Green, or Emanuel D. Strauss, (202) 
272-2573, Division of Corporation 
Finance; Dorothy Donohue (202) 272- 
2030, Division of Investment 
Management; or Joanne Rutkowski (202) 
504-2267 with respect to the Public 
Utility Holding Company Act. 


SUPPLEMENTARY INFORMATION: The 
Commission today announced the 
adoption of revisions to its rules 
promulgated under section 16 ! of the 
Securities Exchange Act of 1934 
(“Exchange Act”).2 Every rule under 
section 16 has been amended, deleted, 
or reorganized except for Rule 16e-1, 
and several new Section 16 rules have 
been added. Further, Exchange Act Rule 
12h-2 * has been deleted as obsolete 
and Rule 30f-1 © under the Investment 
Company Act of 1940 (“Investment 
Company Act") * has been amended. 

In addition, new Item 405 of 
Regulation S-K 7 and new Form 5 have 
been adopted, as have changes to 
Schedule 14A ® and Forms 10-K,® 3,° 
411 and N-SAR.!2 


Table of Contents 


I. Executive Summary 
Il. Section 16(a) Reporting 
A. Who Must Report 
1. Officers and Directors 
2. Transactions While Not an Officer or 
Director 
3. Ten Percent Holder 
B. What Is Reported—Transactions in Se- 
curities in Which Insider has Pecuniary 
Interest 
1. Pecuniary Interest 
a. Partnership Holdings 
b. Fee Arrangements 
c. Corporate Holdings 
2. enaet Stock Indices and Bas- 
ets 
3. Section 13(d) Groups 
4. Trusts and Trustees 
a. Status Under Section 16 
b. Reporting and Short-Swing Profit 
Obligations 
C. How and When to Report 
1. Timing of Reports 
2. Revisions to Forms 3, 4, and 5 
Ill. Derivative Securities 
A. Conceptual Framework 
B. Definitions of Equity Securities of an 
Issuer and Derivative Security 
C. Call and Put Equivalent Positions 


215 U.S.C. 78p (1988). 

* 15 U.S.C. 78a et seg. (1988). 
#17 CFR 240.16e-1. 

417 CFR 240.12h-2. 

517 CFR 270.30f-1. 

* 15 U.S.C. 80a-1 et seg. (1988). 
717 CFR 229.10—229.802. 
817 CFR 240.14a-101. 

® 17 CFR 249.310. 

1017 CFR 249.103. 

1117 CFR 249.104. 

12 17 CFR 274.101. 
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D. Acquisition of Derivative Securities 
E. Disposition of Derivative Securities 
1. Expiration of Derivative Securities 
2. Options in a Merger 
3. Determination of Profit 
IV. Employee Benefit Plan Transactions 
A. General Exemptive Conditions of Rule 
16b-3 
B. Shareholder Approval 
C. Grant or Award Transactions 
1. Disinterested Director Provision or 
Formula 
2. Six Month Holding Period 
3. Treatment of Restricted Stock and 
Discount Stock 
D. Participant-Directed Transactions 
E. Stock Appreciation Rights 
F. Cancellations, Expirations, Surrenders, 
and Qualified Domestic Relations 
Orders 
G. Distributions from a Plan 
V. Other Rules 
A. Pro Rata Rights, Stock Splits and Stock 
Dividends - 
B. Canadian Issuers 
C. Owner of Any Security of the Issuer 
D. Section 16(d}—Market Makers 
VI. Compliance with Section 16(a) 
A. Delinquent Reporting Under Section 
16({a) 
B. Item 405 of Regulation S-K 
VII. Transition to New System 
A. General Application 
B. Derivative Securities 
C. Employee Benefit Plans 
D. Item 405 Disclosure of Delinquent Re- 
porting Persons 
VIll. Charts Comparing Former and New 
Rules and Interpretations 
IX. Cost-Benefit Analysis 


_ X. Availability of Final Regulatory Flexibility 


Analysis 
XI. Request for Comment 
XII. Statutory Basis 
XI. Text of New Rules 
XIV. Text of New Forms 


I. Executive Summary 


The beneficial ownership reporting 
and short-swing profit recovery : 
provisions of section 16 of the Exchange 
Act apply to every person who is 
directly or indirectly the beneficial 
owner of more than ten percent of any 
class of equity securities that is 
registered pursuant to section 12 of the 
Exchange Act (“ten percent holders”),?* 


18 15 U.S.C. 78/ (1988). When referring to an issuer 
with securities registered under section 12, this 
release includes securities of closed-end investment 
companies subject to section 30(f) of the Investment 
Company Act (15 U.S.C. 80a-29(f) (1988)) and public 
utility holding companies subject to Section 17 of 
the Public Utility Holding Company Act of 1935 (15 
U.S.C. 79q (1988)). The insiders of a closed-end 
investment company also include the adviser and 
any affiliated person of the adviser. Section 2(a){3) 
of the Investment Company Act (15 U.S.C. 80a- 
2(a)(3) (1988)). 





Federal Register { Vol. 56, No. 35 / Thursday, February 21, 1991 / Rules and Regulations 7243 


and to every director and officer of an 
issuer with a class of equity securities 
so registered.!* Section 16 of the 
Exchange Act was designed to provide 
the public with information on securities 
transactions and holdings of corporate 
insiders and to deter insiders from 
speculative short-swing trading in their 
corporations’ securities and from 
engaging in transactions in their 
corporations’ securities while in 
possession of material, non-public 
information. Section 16 is but one 
weapon against insider trading. Unlike 
other provisions applicable to insider 
trading, such as sections 10(b),*5 

14(e) '® and 21A #7 of the Exchange Act, 
section 16 is a strict liability provision 
under which an insider’s short-swing 
profits can be recovered regardless of 
whether the insider actually was in 
possession of material, non-public 
information. 

In response to developments in the 
trading of derivative securities, the 
growth of complex and diverse 
employee benefit plans, and substantial 
filing delinquencies, the Commission 
undertock a comprehensive review of 
the rules and forms under section 16. 
Noting that the regulatory framework 
had resulted in interpretive uncertainty, 
substantial litigation, and, in some 
instances, unnecessary regulatory 
burdens, the Commission proposed to 
revise the rules to achieve greater 
clarity, rescind unn 
requirements, streamline mandated 
procedures, increase compliance with 
the reporting provisions of the rules, and 
enhance consistency with the statutory 
purposes of section 16. 

The Commission initially proposed 
comprehensive revisions to the rules 
promulgated pursuant to section 16 in 
December 1988; 271 comment letters 
were received.?® In response to 
comments, the Commission revised the 
proposed amendments and republished 
the rules for comment in August 1989; 
211 comment letters were submitted in 
response to the reproposal.!® For the 


14 Officers, directors, and ten percent holders 
referred to throughout this release as “insiders.” 
The term also includes an officer or director who 
has terminated officer or director status but 
continues to be subject to reporting under section 16 
for six months following his or her last transaction 
as an officer or director, including the Form 5 filing 
requirement. 

18 15 U.S.C. 78j(b) (1988). 

16 15 U.S.C. 78n{e) (1989). 

17 15 U.S.C. 78u(a}(1)} (1988). 

18 Release No. 34-26333 (December 2, 1988) (53 FR 
40997) (“Proposing Release”). The comment letters 
and a staff summary of the letters may be inspected 
and copied at the Commission's Public Reference 
Room (File No. S7-26-88). 

1® Release No. 34-27148 (August 18, 1989) (54 FR 
35667) {“Reproposing Release”). The comment 


reasons provided in the Proposing and 
Reproposing Releases, and as further 
explained in this release, the 
Commission today is adopting the 
proposed regulatory scheme, with a 
number of modifications in response to 
comments made on the reproposal. 

Rule 16b-3, the employee benefit plan 
rule, has been modified in several 
respects from that reproposed. The 
shareholder approval condition to the 
exemption, applicable to issuer grant 
plans and other plans unable to satisfy 
the conditions of former Rule 16a-6,?° 
has been retained. The reproposed 
extension of the required period of 
disinterested status for plan 
administrators to one year following the 
administration of a plan has not been 
adopted. In response to comments, Rule 
16b-3 has been reorganized to clarify 
the application of the regulatory 
framework to transactions under broad- 
based, non-discriminatory plans and the 
availability of the intra-plan transaction 
exemption for elections and transactions 
within a participant-directed plan. The 
revisions are intended to facilitate 
compliance with Rule 16b-3 by section 
401(k) plans 2! and other similar broad- 
based participant-directed plans. 

In addition to the revisions addressing 
employee benefit plans, revisions have 
been made to modify the reproposed 
conditions under which a trust becomes 
subject to section 16 where it has an 
insider trustee; specify the extent of 
insiders’ obligations to disclose on the 
first Form 5 unreported transactions and 
holdings that should have been reported 
prior to the effective date of the rules; 
delete the former exemption for 
surrenders of options in a merger as 
unnecessary; provide a reporting as well 
as a short-swing profit exemption for 
non-events such as pro rata stock splits, 
stock dividends, and similar grants; add 
an exit box to Forms 4 and 5; add a 
provision deeming a Form 3, 4 or 5 
timely filed if delivered to a third party 
business that guarantees delivery to the 
Commission no later than the due date; 
and clarify the application of the rules to 
specific situations.2 Comment is 


letters and a staff summary of the letters may be 
inspected and copied at the Commission's Public 
Reference Room (File No. $7-23-89). 

2047 CFR 240.16a-8. 

81 LR.C. 401(k) (26 U.S.C. 401(k) (1988). 

82 Section VILL, infra, contains charts 
summarizing the changes from the former rules, as 
well as a chart summarizing changes in staff 
interpretations enumerated in the section 16 
question-and-answer interpretive release, Exchange 
Act Release No. 18114 (September 24, 1981) (46 FR 
48147) (“Release No. 34-18114"). } 


solicited on the exit box, as discussed in 
section II.C.2 below. 


Il. Section 16(a) Reporting 
A. Who Must Report 
1. Officers and Directors 


The definition of “officer” has been 
adopted without substantive change 
from the reproposal. It is modeled after 
the definition of “executive officer” used 
elsewhere in the Exchange Act rules,?* 
but also specifically includes principal 
financial officers and principal 
accounting officers (or controllers where 
there is no principal accounting officer), 
as well as officers of a parent having 
policy-making functions with respect to 
the issuer.2* Thus, persons having 
policy-making duties, as specified under 
Rule 3b-7, will be deemed officers for 
purposes of section 16.25 A person’s title 
alone should not determine whether that 
person is subject to section 16; the 
proper focus should be on whether a 
person is “a corporate employee 
performing important executive duties of 
such character that he would be likely, 
in discharging these duties, to obtain 
confidential information about the 
company’s affairs that would aid him if 
he engaged in personal market 
transactions.” 2° If title were 
determinative, persons with executive 
functions could avoid responsibility by 
forgoing title; moreover, persons with 
officer titles but no significant 
managerial or policy-making duties 
would be subject to the draconian 


88 Rule 3b-7 (17 CFR 240.3b-7). The term includes 
presidents, vice-presidents in charge of a principal 
business unit, division or function, other persons 
who perform similar policy-making functions, and 


error. 

24 Rule 16a-1(f). A note has been added to the 
rule that makes it clear that those persons identified 
by an issuer as meeting the policy-making definition 
pursuant to Item 401(b) of Regulation S-K (17 CFR 
229.401) (based on the Rule 3b-7 definition) will be 
presumed to be those persons who, together with 
the other persons specified in Rule 16a-1(f), are 
subject to section 16, and the note makes it clear 
that the term function” does not 
include functions that are not significant. The rule 
as adopted also clarifies that when an issuer with 
equity securities registered under section 12 is 
structured as a trust, employees of the trustee 
performing -making functions with respect to 
the trust are deemed officers of the trust. 

28 See C.R.A. Realty Corp. v. Crotty, 878 F.2d 562 
(2d Cir. 1989); Colby v. Klune, 178 F.2d 872 (2d Cir. 
1949); see also Merrill Lynch, Pierce Fenner & 
Smith, Inc. v. Livingston, 566 F.2d 1119 (8th Cir. 
1978); Pier I Imports of Georgia, Inc. v. Wilson, 29 
F. Supp. 239 (N.D. Tex. 1981); but see National 
Medical Enterprises, Inc. v. Small, 680 F.2d 63 (9th 
Cir. 1962). 

26 Colby v. Klune, supra 178 F.2d at 873, as quoted 
in CRA. Realty Corp. v. Crotty, supra, 876 F.2d at 
566. 
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liability of section 16(b). Similarly, in 
determining whether an advisory, 
emeritus or honorary director is a 
director for section 16 purposes, the 
person's title is not determinative and 
no change in current staff interpretation 
is being made.” 


2. Transactions While not an Officer or 
Director 


Rule 16a-2(a) is adopted substantially 
as reproposed. Thus, a person will not 
be required to disclose transactions or 
be subject to section 16(b) short-swing 
profit liability for transactions that 
occurred within six months prior to the 
date the individual first became an 
officer or director, except that an officer 
or director who becomes subject to 
section 16 as a result of the issuer's 
registration of a class of equity 
securities pursuant to section 12 of the 
Exchange Act will be subject to section 
16 with respect to transactions 
conducted during the six months prior to 
the first transaction requiring a Form 4 

i 286 


In contrast, consistent with the prior 
rules,?® transactions by officers and 
directors after termination of 
employment with an issuer are not 
necessarily exempt from section 16. In 
response to commenters’ concerns, the 
rule makes it clear that, as is currently 
the case, an insider continues to be 
subject to section 16 for up to six months 
following termination. However, a 
transaction occurring after a person has 
terminated insider status must be - 
reported only if it occurs within six 
months of a transaction that took place 
while the person was an officer or 
director.*° As a result, a person is 


®7 As stated in the aes Release, the legal 
doctrine concerning “ tized” directors is not 
affected by the rules adopted today and will be left 
to case law. See, e.g., Blau v. Lehman, 368 U.S. 403 
(1962); Feder v. Martin Marietta, 406 F.2d 260 (2d 
Cir. 1969). 

*® For example, a director of a private company 

common stock in the company on 
 euaiantndended. The company registers a 
class of equity securities under section 12 effective 
May 1. The director then sells the stock on August 1. 
The sale is required to be reported on Form 4, 
triggering the requirement to report any transactions 
conducted within six monthe of the first transection 
a carry seer npbeeapedr earner a 
be disclosed because it was conducted 

sabeedocueasiana nadine tenemtem 
made on January 1 need not be disclosed because it 
occurred more than six months prior to the sale. In 
addition, the March 1 could be matched 
with the August 1 sale for short-swing profit 
recovery purposes, absent an exemption from 
section 16(b). 

8° Former Rule 16a-1(e) (17 CFR 240.16a-1(e)): 
Release 34-18114 Q.35. 

5° Rule 16a-2(b). Transactions occurring after a 
reduction in beneficial ownership of an issuer's 
securities to ten percent or less would not be a 
reportable event, if the person is not also an officer 
or director, since section 16(b) explicitly provides 


required to file on Form 4 to report non- 
exempt transactions within six months 
of the last transaction while the person 
was an officer or director subject to 
Section 16. In addition, the person is 
required to file on Form 5 to report 
transactions on a deferred basis for that 
portion of the issuer's fiscal year during 
which the person was an officer or 
director subject to section 16, and also is 
required to report exempt transactions 
within six months of the last 

transaction while the person was an 
officer or director subject to section 16. 

For example, if an insider executes a 
transaction on April 28 and terminates 
officer or director status on April 30, any 
transaction executed on or before 
October 28 must be reported, since it 
occurred within six months following 
the last transaction prior to termination 
of officer or director status. If, in this 
example, the insider filed a Form 5 in 
June to report exempt acquisitions and 
dispositions in an employee benefit 
plan, and in September exercised an 
option previously granted and reported 
on a Form 5, the insider must file 
another Form 5 (or an optional Form 4) 
to report the exercise, since it occurred 
within six months following the last 
transaction prior to termination of 
officer or director status. In addition, the 
insider should indicate on the Form 4 or 
5 reporting the exercise that insider 
status has terminated.*! Where all prior 
transactions, including transactions 
otherwise reportable on Form 5, have 
been reported, and the insider has not 
had any transactions, including 
transactions exempt from Section 16{b), 
in the six months prior to termination, 
there is no Form 5 filing obligation or 
other post-termination reporting 
obligation. In this case, the insider may 
wish to furnish the issuer with a written 
representation that no further report on 
Form 5 is required. 


3. Ten Percent Holder 


Section 16, as applied to ten percent 
holders, is intended to reach those 
persons who can be presumed to have 
access to inside information because 
they can influence or control the issuer 
as a result of their equity ownership. 
Section 13(d) of the Exchange Act 32 


that short-swing transactions can occur only if there 
is both a sale and purchase within six months while 
the person beneficially owned more than ten 
percent of the issuer. Foremost-McKesson, Inc. v. 
Provident Securities Co., 423 U.S. 232 (1976); see 
also Rule 16a-2(c). 

31 Both Form 4 and Form 5 have an exit box on 
the face of the Form that should be checked. See 
IL.C.2, infra. If the exit box is checked to reflect 
termination of insider status and a subsequent 
transaction necessitates another filing, the exit box 
should also be checked on the subsequent filing. 

$2 15 U.S.C. 78m(d) (1988). 
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specifically addresses such 
relationships. As proposed, the rules 
adopted today ** define ten percent 
holders under section 16 as persons 
deemed ten percent holders under 
section 13({d) of the Exchange Act and 
the rules thereunder. The section 13(d) 
analysis, such as the exclusion of non- 
voting securities ** and counting only 
those derivative securities exercisable 
or convertible within 60 days,** are 
imported into the ten percent holder 
determination for section 16 purposes.** 
The section 13(d) definition of beneficial 
ownership is used only to determine 
status as a ten percent holder; once 
status is determined, the reporting and 
short-swing profit provisions of section 
16 apply only to those securities in 
which the insider has a pecuniary 
interest.37 

Under the rule, adopted as 
reproposed, shares held by institutions 
eligible to file beneficial ownership 
reports on Schedule 13G °° that are held 
for clients in a fiduciary capacity in the 
ordinary course of business are not 
counted for purposes of determining ten 
percent holder status (“13G 
exemption”).°® This is a limited 


33 Rule 16a-1(a)(1). For a discussion of the 
application of Section 16 to section 13(d) groups, see 
Section 11.B.3, infra. 

84 Rule 13d-1(d) (17 CFR 240.13d-1(d)). 

36 Rule 13d-3(d)(1) (17 CFR 240.13d-3(d)(1)). 

8¢ With respect to derivative securities, Rule 16a- 
4(a) states that derivative securities are deemed to 
be the same class of equity securities as the 
underlying securities. This essentially codifies the 
holding in Chemical Fund v. Xerox Corp., 377 F.2d 
107 (2d Cir. 1967). Accordingly, a holder of section 
12 debt convertible into Section 12 common stock 
would not consider the debt itself in the ten percent 
owner calculation, but rather would consider only 
the common stock into which the debt was 
convertible within 60 days. 

In contrast to convertible debt, a security that is 
an equity security in its own right, as well as on 
account of a conversion feature, would require a - 
double calculation. For example, if a class of voting 

stock registered under section 12 is 
convertible into section 12 common stock, the 
beneficial owner of the preferred stock is deemed 
the owner of both the preferred stock and the 
underlying common stock. Accordingly, the ten 
percent holder calculation must be performed with 
respect to the preferred stock and the common stock 
separately. If the convertible preferred stock is non- 
voting, the preferred stock is not considered a 
seperate class of equity for purposes of the ten 
percent holder calculation, because Rule 13d-3(d)(1) 
excludes non-voting securities; therefore, the 
beneficial owner of the non-voting preferred stock, 
like a holder of convertible debt, performs the ten 
percent holder calculation only with respect to the 
underlying common stock. 

37 Rule 16a-1(a)(2). 

38 17 CFR 240.13d-102. In order to qualify to use 
Schedule 13G, the institution must acquire or hold 
securities of the issuer in the ordinary course of 
business without the purpose or effect of 
or changing control. Rule 13d-1(b)(1)(i) (17 CFR 
240.13d-1(b)(1)(i)). 

8® Rule 16a—1(a)(1). The rule is modeled after Rule 
13d-1(b)(1){ii) (17 CFR 240.13d-1(b)(1)fii)). 

Con 





Federal Register / Vol. 56, No. 35 / Thursday, February 21, 1991 / Rules and Regulations 


departure from the approach under 
section 13(d). Securities not held in a 
fiduciary capacity, however, must be 
counted in determining whether the 13G 
institution is a ten percent holder. 
Questions have been raised as to the 
applicability of the 13G exemption to 
employee benefit plans and pension 
funds subject to the Employee 
Retirement Income Security Act of 1974 
(“ERISA”).*° Consistent with current 
staff interpretation of Section 13{d),*! a 
plan will not be deemed the beneficial 
owner of shares allocated to plan 
participants over which participants 
have voting power.*? 


B. What Is Reported—Transactions in 
Securities in Which Insider has 
Pecuniary Interest 


1. Pecuniary Interest 


Section 16{a) reporting obligations 
and section 16(b) short-swing profit 
recovery cover only those securities in 
which insiders have or share a direct or 
indirect pecuniary interest.** The 


Institutions eligible to use the 13G exemption 
include specified broker-dealers, banks, insurance 
companies, investment companies, investment 
advisers, employee benefit plans, 

companies, and groups consisting of these exempt 
institutions. Whereas the reproposed rule made 
reference to Rule 13d~1 (17 CFR 240.13d-1), the rule 
as adopted enumerates the eligible institutions. It is 
noted that although securities in life insurance 
company separate accounts are deemed assets of 
the insurance company under state law, these 
assets are held for the exclusive benefit of customer 
annuitants in a manner comparable to other 
fiduciary institutions referenced in the rule. Thus, 
for purposes of section 16, insurance accounts held 
for the exclusive benefit of customers may be 
treated, where appropriate, as fiduciary accounts 
and excluded from the determination as to whether 
the insurance company is a ten percent holder for 
purposes of section 16. 

4° Public Law No. 93-406, 88 Stat. 829 (29 U.S.C. 
1001 et seq. (1988)). 

*1 See Rio Grande Industries, Inc. {April 5, 1989). 
42 Rule 16a—-1{a)(1). A plan trustee’s residual or 
overriding voting or investment control, pursuant to 
its legally imposed fiduciary duty to act in the best 
interests of the plan trust beneficiaries under Title I 

of ERISA, does not create a beneficial ownership 
interest under Rule 16a—1(a)({1) in securities that are 
allocated to plan participants having voting power. 
In addition, a plan trustee does not become a 
beneficial owner under Rule 16a-1(a)(1) where the 
trustee gains limited voting authority, such as in 
circumstances where a plan participant does not 
give the trustee voting instructions and the trustee 
must exercise voting power on behalf of the 
participant. Compare Rio Grande Industries, inc. 
supra n. 41. Note that while the plan itself has 
beneficial ownership of unallocated shares over 
which the trustee has voting or investment power, 
employee benefit plan trustees that are institutions 
enumerated in the rule typically would not have 
beneficial ownership of those shares because they 
are held in a fiduciary account in the ordinary 
course of business. For a discussion of trusts, see 
Section IL.B.4, infra. 

4 Rule 16a—1(a}{2)}. Rule 16a-8 addresses trust 
beneficial Rule 18a—1{a){4) permits a 
disclaimer of beneficial ownership to accompany 
any reported transaction or holding, even where 


definition of pecuniary interest is 
adopted as reproposed, with the 
following modifications to the 
application of the indirect pecuniary 
interest standard. 

a. Partnership Holdings. Under the 
partnership attribution rule, adopted as 
reproposed, the beneficial ownership of 
portfolio securities *¢ owned by a 
general or limited partnership is 
attributed to the general partners in 
proportion to the greater of their capital 
account or interest in the profit of the 
partnership at the time of the 
transaction.*® In the event of a short- 
swing transaction, a general partner’s 
share of the partnership's capital 
account or profits is determined by the 
partnership agreement in effect at the 
time of the transaction and the 
partnership’s most recent financial 
statements. 

b. Fee Arrangements. In the 
Reproposing Release, the Commission 
proposed that investment adviser or. 
trustee fee arrangements based on the 
performance of the portfolio would 
create a pecuniary interest in the 
portfolio, except where the fee was 
calculated on an annual or longer basis 
and the securities of the issuer did not 
comprise more than ten percent of the 
portfolio.** Commenters expressed 
concern that the rule inadvertently 
implied that fees based upon the amount 
of assets managed would create a 
pecuniary interest and that advisers and 
trustees could not be paid until the end 
of the year. The rules adopted today 
clarify that asset-based fees do not 
create a pecuniary interest in the 
securities managed and that advisers or 
trustees may be paid more than once 
during the year, as long as the fee is 
related to performance for a year or 
more. 

c. Corporate Holdings. A non- 
exclusive safe harbor governing 
beneficial ownership of portfolio 
securities held by a corporation or 
similar entity *7 has been adopted. The 
rule adopted today ** provides a safe 
harbor from attribution of corporate 
holdings for shareholders who are not 
controlling shareholders *® of the 


beneficial ownership is deemed to exist under the 
rules. 


4 The definition of “portfolio securities” has 
been moved to Rule 16a—1(g). 

45 Rule 16a~-1{a)(2)(ii){B). 

46 Rule 16a-1(a)(2)fii}(C). 

*7 For example, business trusts are treated as 
corporations for purposes of section 16. 

#8 Rule 16a—1(a)}(2){iii). 

4® The reference to “controlling shareholder” 
applies to shareholders that have the power to 
exercise control over the corporation by virtue of 
their securities holdings. 
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corporation and do not have or share 
investment control over the 
corporation's portfolio securities. Unlike 
the repropesal, the safe harbor does not 
extend to controlling shareholders and, 
therefore, the rule does not distinguish 
between public and nonpublic 
corporations. 


2. Broad-based Stock Indices and 
Baskets 


A new provision has been added to 
make it clear that beneficial ownership 
of a broad-based, publicly traded 
market basket or index security or 
future does not create a beneficial 
ownership interest in the component 
stocks.5° This provision clarifies that in 
such a case, the pecuniary interest in 
one component stock is too remote for 
the stock to be considered beneficially 
owned.®? 


3. Section 13{d) Groups 


Questions have been raised 
concerning the application of the 


reporting and short-swing profit 
recovery provisions of section 16 to 
section 13(d) groups.*®? In applying the 
rules adopted today, only those 
securities in which a member of a group 
has a direct or indirect pecuniary 
interest would be reported and subject 
to short-swing profit recovery.5* Thus, 
while securities holdings of group 
members may subject the group 
members to section 16, if the group 
member does not have or share a 
pecuniary interest in securities held by 
other group members, the transactions 
of the other group members do not 
create section 16 obligations for that 
member.5* 


5° Rule 16a—-1(a)(5)(iii). 

51 Broad-based stock indices and baskets also are 
excluded from the definition of “derivative 
security.” See Rule 16a—1{c}(4) and section 11.B, 
infra. In essence, broad-based indices and baskets 
are outside the purview of section 16, both with 
respect to the indices or baskets and their 
component securities. 

62 See Exchange Act section 13(d)(3) (15 U.S.C. 
78m{d}{3) (1988)); Rule 134-5 (17 CFR 240.13d-5). 

5® Where a member of the group has the ability, 
through any contract, arrangement, 
or relationship, to receive a portion of the profits 
from transactions in any other group member's 
securities, the member has a pecuniary interest in 
the securities. In this event, the group member is 
required to report all holdings and transactions in 
—_ securities to which the arrangement or 

relates, as well as any other equity 
cunatiline in which the member has a pecuniary 
interest, and is subject to short-swing recovery from 
resulting transactions. 

54 In contrast to section 13(d), which requires a 
group filing, the group itself would not be a separate 
person for section 16 purposes. However, 

purposes of determining status as a ten percent 
holder under Section 16, the securities 
owned by the group must be included in the 
calculation by each individual member of the group. 
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4. Trusts and Trustees 


The trust rule adopted today 
addresses the application of section 16 
to trust holdings and transactions 
substantially as reproposed.®* There are 
two changes from the reproposal, 
discussed below, which limit the 
circumstances under which a trust 
becomes subject to section 16 as a result 
of having an insider trustee. 

In addition, the rule has been 
reorganized for clarity.5® The first part 
of the rule addresses circumstances 
under which a trust, trustee, beneficiary 
or settlor becomes subject to section 
16,57 while the second part addresses 
the reporting and short-swing profit 
obligations of such parties once they are 
subject to section 16.5* The first part of 
the rule is based on the section 13(d) 
concepts used for determining ten 
percent holder status generally,®® while 
the second part is based on the 
pecuniary interest concepts used for 
determining reporting and short-swing 
profit obligations generally.®° 

a. Status Under Section 16. As in the 
reproposed rules and under current law, 
the Rule provides that a trust is subject 
to section 16 if it holds more than ten 
percent of a class of equity securities of 
an issuer registered pursuant to section 
12. Under the new rule, ten percent 
ownership by a trust is determined in 
accordance with the general beneficial 
ownership rule, Rule 16a—1(a)(1).* 
Employee benefit plan trusts subject to 
ERISA thus will exclude from the ten 
percent calculation securities that are 
allocated to participants with voting 
control, a result that carries out the 
purposes of section 16 without unduly 
interfering with the day-to-day 
operation of pension and employee 
benefit plans.®2 

As proposed, a trust also would have 
become subject to section 16 if the 
trustee was an insider and had 
investment control over the trust's 
portfolio securities. The rule, as 
adopted, subjects the trust to section 16 
only if an insider trustee has or shares 
investment control and the trustee, or a 
member of the trustee's immediate 
family, has a pecuniary interest in the 
issuer's securities held by the trust.®* 


5® Rule 16a-8. 

5¢ For ease of reference, reproposed Rule 16a- 
Haken, addressing trust remainder interests, has 

been redesignated Rule 16a-8(c). 

5 Rule 16a-8{a). 

5® Rule 16a-@(b). 

5® Rule 16a—1(a)(1). 

©° Rule 16a-1(a)(2). 

*1 Rule 16a-8(a)(1){i}. 

%* See section IL.A.3, supra. 

® Rule 16a-8(a)(1)(ii). 


This modification recognizes that the 
potential for abuse is remote where the 
trustee has little incentive to abuse 
inside information. Further, the rule has 
been modified to state that if a trustee is 
an institution eligible to file a Schedule 
13G, the trustee’s insider status does not 
subject that trust to section 16.°* 
Additionally, the service of an officer or 
director as a trustee of the issuer's 
employee benefit plan does not in itself 
subject the plan to section 16, even if the 
officer or director is a plan 
participant.®5 

The former rule provided that where 
the trust was a ten percent holder, each 
trustee also became subject to section 
16. The result is similar under the rule as 
adopted; ®* whether a trustee is deemed 
to be the beneficial owner of securities 
held by the trust for status purposes is 
governed by the general beneficial 
ownership rule, Rule 16a—1(a)(1), which 
focuses on.a section 13(d) analysis.®7 
Thus, a trustee having or sharing voting 
or investment control over securities 
held by a trust would include these 
securities in the trustee's own ten 
percent holder calculation.®® 
Professional institutional trustees, 
however, are likely to be able to avail 
themselves of the 13G exemption 
provided by Rule 16a-1(a)(1). 

The Rule 16a-1(a)(1) analysis also is 
applicable to beneficiaries or settlors. 
Under most circumstances such parties 
are not expected to have either the 
requisite voting or investment control 
over the securities, and thus could 
exclude the securities from the ten 
percent holder calculation. Where, 
however, a settlor has the power to 
revoke the trust without the consent of 
another person, the settlor will be 
deemed a beneficial owner of securities 
held by the trust for determining status 
as a ten percent holder.®® 


®4 Rule 16a-8(a)(1){ii)(A). 

®5 Rule 16a-8(a)(1)(ii)(B). This was added in 
response to commenter concern that officers acting 
as trustees for plans of the issuer would subject the 
pian trust to section 16. For an explanation of the 
tules concerning employee benefit plans, including 
plans structured in trust form, see section IV, infra. 

©¢ Where a trust is subject to section 16 because 
an insider trustee has a pecuniary interest in a 
portion of the trust corpus, other trustees of the trust 
who are not insiders will not thereby become 
subject to section 16. 

®7 Rule 16a-8(a)(2)(i). 

*® Generally, in determining whether a trustee in 
his or her individual capacity is a ten percent 
holder, equity securities individually held over 
which the trustee has or shares voting or investment 
control and equity securities of the same class held 
in one or more trusts (and deemed beneficially 
owned by the trustee under a section 13{d) analyte) 
would be aggregated. 


®® Rule 16a-8(a)(2)(ii). 


b. Reporting and Short-Swing Profit 
Obligations. The rule separately 
addresses reporting obligations, and the 
corollary application of short-swing 
profit recovery provisions, of trusts, 
trustees, beneficiaries and settlors.?° 
Trust holdings and transactions 
normally are reported only by the 
trustee on behalf of the trust,74 and 
generally would not be matched for 
section 16(b) purposes with non-trust 
transactions of the trustee, beneficiaries 
and settlors. Four exceptions to this 
provision are specified in the rule. 

First, just as employee benefit plan 
securities allocated to employees with 
voting control are excluded from the 
trust's ten percent holder calculation, 
securities held by or transactions 
conducted in an employee benefit plan 
are excluded from the trust’s reporting 
obligations if the trustee does not 
exercise investment control with respect 
to such holdings or transactions.7? 
These transactions instead must be 
reported by employee participants who 
are subject to section 16. The allocation 
of securities owned by a trust to a 
participant account is not a trust 
transaction subject to section 16, and 
need not be reported by the trust, but is 
an acquisition reportable by the insider- 
participant. 

Second, an insider trustee with a 
pecuniary interest in any holding or 
transaction of the trust 7* must report 
such holding or transaction on the 
trustee’s individual form, as well as on 
the separate form filed on behalf of the 
trust.7* Trust transactions in which the 
insider trustee has a pecuniary interest 
can be matched with personal 
transactions of the trustee, as well as 
other trust transactions. The rule sets 
forth two non-exclusive situations 
where the trustee is deemed to have a 
pecuniary interest: The trustee or an 
immediate family member is a 
beneficiary of the trust,75 or a 


1° The person required to report a transaction 
under section 16{a) also is subject to the provisions 
of sections 16(b) and 16{c). Rule 16a-8(d). 

_ 7 Rule 16a-8(b). 

78 Rule 16a-8(b)(1). Thus, transactions in a typical 
participant-directed plan would be reported by the 
employee-participants, not the trust. When a trust 
does have to file reports with respect to an 
employee benefit plan, the reporting ordinarily will 
be on an annual basis since transactions exempt 
pursuant to Rule 16b-3 are reportable on Form 5. 
See Rule 16a-3(g)(3) and the discussion of employee 
benefit plans in Part IV, infra. 

78 Pecuniary interest includes an interest in the 
income or the corpus of the trust. 

74 Rule 16a-8(b)(2). In such circumstances, both 
the trustee and the trust are deemed beneficial 
owners; however, any short-swing profits would be 
recovera m4 ible only ann as specified in Rule 16a— 
1fa 

78 Rule 16a-8(b)(2)(ii). As adopted, the rule’ 
clarifies that the trustee has a pecuniary interest in 

Continued 
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performance fee is received that does 
not satisfy the proviso of Rule 16a- 
1(a)(2)(ii}(C).7* 

Third, the rule addresses insider 
beneficiaries specifically, recognizing, 
as did the former rule, that it is 
inappropriate to require beneficiaries to 
incur reporting and short-swing profit 
obligations for transactions beyond their 
control. Accordingly, although 
beneficiaries have a pecuniary interest 
in trust securities to the extent of their 
pro rata interest in the trust,”7 they 
ordinarily would not report trust 
holdings or transactions. In the usual 
situation where the trustee makes the 
investment decisions without the prior 
approval of or consultation with the 
beneficiary, only the trust reports the 
transaction, and the transaction is 
matchable only with other trust 
transactions.7® Where the insider 
beneficiary has investment control over 
the transaction and the trustee executes 
the transaction as directed, the 
beneficiary rather than the trust reports 
the transaction, which is matchable with 
other transactions of the beneficiary.7® 
Where investment control is shared, 
including consultation between the 
trustee and beneficiary, both the trust 
and the beneficiary must report the 
transaction and are responsible for any 
resulting short-swing profits.®° 

Finally, the rule addresses reporting 
by insider settlors.®? Just as a settlor 
who reserves the right to revoke the 
trust without the consent of another 
person is deemed to beneficially own 
the issuer's securities held by the trust 
for purposes of determining ten percent 
ownership status, such a settlor also is 
viewed as having a pecuniary interest in 
the securities, and is responsible for 
reporting and short-swing profit 
recovery. However, if such a settlor 
neither has nor shares investment 
control, it would be inappropriate to 
require reporting or profit recovery. In 
this event, the trust rather than the 
settlor is responsible for reporting and 
the trust transactions are not matchable 
against ihe settlor’s transactions, just as 


the proportionate holdings of the family member, 
rather than all holdings of the trust. 


76 Rule 16a-8(b)(2)(i). For a discussion of 


performance see Section I1.B.1.b, supra. 

77 Rule 16a-8(b)(3)(iii). 

78 This is consistent with former Rule 16a-—8(b) (17 
CFR 240.16a-8(b)). 

7® Rule 16a-8(b)(3)(ii). 

®° Rule 16a-8(b)(3)(i). Under former Rule 16a-8(d) 
(17 CFR 240.16a-8(d)), the trustee was permitted to 
file a single report on behalf of all beneficiaries. 
However, as proposed, this provision has been 
deleted; under the new regulatory framework the 
person who has the pecuniary interest must report. 
See Rule 16a-1(a)(3). 


®t Rule 16a-8(b)(4). 


for a beneficiary having no investment 
control. 


C. How and When to Report 
1. Timing of Reports 


As reproposed, option exercises and 
conversions of derivative securities 
must be reported on the earlier of the 
next Form 4 otherwise required or on 
Form 5.®? In addition, commenters 
suggested that reporting earlier on a 
voluntary basis would facilitate report 
preparation and section 16(a) 
compliance. At their suggestion, the 
rules, as adopted, have been amended to 
state explicitly that insiders may report 
exercises and conversions, as well as 
any other transactions, on a date earlier 
than that which is required by the 
rules.83 

The rules adopted today provide that 
for purposes of section 16 a form will be 
deemed timely filed if it is delivered to a 
third party business, including the postal 
service, in sufficient time for it to 
guarantee delivery of the filing to the 
Commission no later than the specified 
due date.®* Accordingly, the insider will 
not be deemed delinquent on account of 
the third party’s breach of its guarantee. 
For example, many mail services 
currently guarantee overnight delivery 
or delivery within a specified time. An 
insider required to file a Form 4 with the 
Commission by the tenth of the month 
will be deemed to have timely filed the 
Form 4 if the insider delivers the Form to 
a mail service guaranteeing delivery to 
the Commission by the due date. This 
provision recognizes the large number of 
individuals that are subject to the 
reporting requirements of section 16(a), 
as well as the expectation that forms 
mailed or delivered by guaranteed 
delivery services will be filed with the 
Commission by the specified due date.®5 
Insiders must retain a receipt or other 
writing from the third party evidencing 
timely receipt by the third party for 
filing with the Commission by the 
required date in order to rely on this 
provision. 


2. Revisions to Forms 3, 4, and 5 


The annual Form 5 filing requirements 
have been adopted substantially as 
proposed, with revisions to facilitate the 
reporting of securities held in employee 


82 Rule 16a-4. See Section ILD, infra, for a 
discussion of exercises and conversions. . 

®3 Rules 16a-3(a) and 16a-3(g)(3) permit the early 
reporting of transactions on Form 4. 

84 Rule 16a-3(h). 

®6 The Commission's position regarding the timely 
filing of forms required by section 16 and the rules 
thereunder does not apply to filings required under 
other provisions of the federal securities laws. See, 
e.g., Exchange Act Rule 0-3 (17 CFR 240.0-3). 
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benefit plans. A Form 5 must be filed 
within 45 days of the issuer's fiscal year 
end by every person who was an insider 
at any time during the fiscal year to 
report any securities transactions during 
that period that have not been reported 
previously on a Form 4, either because 
of deferred reporting or failure to file 
required reports.®* A Form 5 is not 
required from an insider with no 
reportable transactions. 

In response to comments that 
information concerning transactions in 
employee benefit plans and dividend 
reinvestment plans (“DRIPs”) may not 
be available from plan administrators to 
permit timely reporting on Form 5, as 
well as concern that the information 
required would be voluminous and not 
meaningful, two changes to the reporting 
requirements have been made.®? First, 
insiders are permitted to report exempt 
acquisitions in thrift and stock purchase 
plans ®* and DRIPs ®° on an aggregate 
basis, rather than transaction by 
transaction. Reportable dispositions 
may not be aggregated. Second, insiders 
must report plan transactions on the 
Form 5 as of the most recent date for 
which such data is reasonably available 
to the reporting person.®° Plan 
information for the fiscal year not 
reported on the Form 5 filed for that 
year would be reportable on the Form 5 
for the next fiscal year (or may be filed 
on a Form 4 or an amended Form 5 
promptly after becoming available). 

Commenters were concerned that the 
Form 5 requirement to report any 
unreported transactions, including those 
made prior to the adoption of Form 5, 
would place insiders at risk of 
committing reporting violations by 
failing to report earlier transactions that 
they in good faith did not recollect. In 
response to these concerns, the rule 
adopted today requires an insider, in 
completing the first Form 5 or making 
the first written representation that no 
Form 5 is required, to report 
transactions not previously reported for 
each of the issuer’s two past fiscal 
years, rather than for an indefinite 
period. For calendar year companies 
this will mean that the Form 5 will 


86 Rule 16a-3(f}(1). 

87 Instruction 4(a){ii) of Form 5. 

88 For a discussion of the exemption from liability 
for transactions in ongoing stock acquisition plens, 
see section IV.D, infra. 

®® Consistent with current interpretation, only the 
reinvestment of dividends or interest is exempt, not 
additional securities acquired through voluntary 
cash contributions under such plans. See Release 
No. 34-18114, Q. 78. Any such additional purchases 
thus must be reported on Form 4 and may not be 
aggregated. 


%° The Form must specify the period for which 
plan information is disclosed. 





include transactions in 1990 and 1991. 
As another example, an insider of a 
company with a June 30 fiscal year end 
would include transactions for the year 
ending June 30, 1990, and 1991. The rule 
also provides that the insider need only 
have a reasonable good faith belief that 
all transactions in the period prior to the 
effective date of the rules have been 
reported or are reported on the Form 
5.°* The limitation of insider review to 
the prior two fiscal years is not an 
amnesty for earlier violations of section 
16(a). Likewise, late disclosure of any 
transactions, on any form, does not cure 
the al violation. 

In su ent years, Form 5 will 
relate only to transactions during the 
most recent fiscal year and DRIP and 

benefit plan transactions from 
the prior fiscal year for which 
information was not available at the 
time of the prior report and not 
previously reported. Insiders will be 
responsible for determining whether all 
required reports and transactions during 
such periods have been reported.®? 

In response to commenters’ concerns, 
Forms 3, 4, and 5 and related 
instructions have been revised to 
simplify the forms and facilitate 
completion and reporting.®* General 
revisions include reformatting the forms 
(7.e., combining columns and eliminating 
others as unnecessary) to create 
additional space for reporting 
transactions, and changing transaction 
codes to specify in greater detail the 
types of transactions reported. Minor 
changes also have been made to form 
instructions to clarify reporting 
obligations. 

At the suggestion of commenters, 
boxes have been added to Forms 4 and 5 
that insiders must check to indicate 
termination of insider status. Completing 
these boxes will facilitate Commission 
and investor monitoring of insider 
reports. Comment is solicited on the 
usefulness of this approach. 

Forms 4 and 5 also have been 
amended to contain, next to the exit 
box, a reminder that subsequent reports 
may be required to be filed by persons 


®1 Rule 16a-3(f}(1). A review of records available 
without undue burden or expense would be an 
adequate basis for such belief. 

®® The good faith belief standard is not applicable 
for transactions to the effective date. If 
an insider does not report a Form 4 transaction until 
a subsequent fiscal year, there would be two 
violations, « failure to file a timely Form 4 and a 
failure to report the transaction on Form 5; there 
would not be an additional violation each 


subsequent year. 

°? As a matter of policy, the Commission will 
accept computer generated Forms 3, 4, or 5 if the 
computer generated facsimile is identical in format 
and is limited to 8%” x 11” paper. These forms must 
be signed manually. 


who were insiders at any time during 
the issuer's fiscal year. Of course, as 
discussed above,®* even after a person 
ceases to be an officer or director, the 
person may have subsequent filing 
obligations {i.e., a Form 4 for post- 
termination transactions or a Form 5 at 
the end of the year to reflect option 
exercises, benefit plan 
transactions, other transactions exempt 
from section 16{b}, small acquisitions or 
other previously unre 

transactions).°* Insiders who wish to 
file reports of exempt transactions early, 
at the time of their ceasing to be officers 
or directors subject to Section 16, may 
do so on either a Form 4 or Form 5. 


Ill. Derivative Securities 
A. Conceptual Framework 


Given the uncertainty surrounding the 
application of section 16 to derivative 
securities under the former rules and 
existing case law, the Commission is 
adopting a comprehensive regulatory 
framework, in order to effect the 

of section 16 and to address 
the proliferation of derivative securities 
and the popularity of exchange-traded 
options. This framework recognizes that 
holding derivative securities is 
functionally equivalent to holding the 
underlying equity securities for purposes 
of section 16, since the value of the 
derivative securities is a function of or 
related to the value of the underlying 
equity security. Consequently, both 
types of securities can be used to engage 
in the kind of short-swing profit taking 
that Congress sought to prevent.®® 

Section 16 was enacted by Congress 
to provide a prophylactic measure 
against insider trading by allowing the 
corporation to recapture the profit 
derived by one of its insiders who 
engages in two transactions in the 
company’s equity securities within a six- 
month period of time. Just as an insider's 
opportunity to profit commences when 
he purchases or sells the issuer's 
common stock, so too the opportunity to 


®4 See section IL.A.2, supra. 

®5 In addition, ten percent holders while not 
subject to section 16 after termination of status, may 
Ne eee 
transactions that occurred during the period the 
person was a ten percent holder. 

®¢ For a discussion of option pricing and the 
relationship between an option’s price and the 
eee 
M. Rubenstein, Markets” (Prentice-Hall 
Inc. 1985}: J. Cox, S. Ross, & M. Rubinstein, 
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profit commences when the insider 
engages in transactions in options or 
other derivative securities that provide 
an opportunity to obtain or dispose of 
the stock at a fixed price.®* The holder 
of a call option not only knows that he 
will be able to obtain the stock, but also 
knows the price at which it will be 
obtained. Thus, whether or not the 
holder chooses to exercise his right to 
obtain the stock, the extent of his profit 
is determinable, when compared with a 
transaction in the underlying equity. 
security or a derivative security related 
to that underlying equity security.°® 

The functional equivalence of 
derivative securities and their 
underlying equity securities for section 
16 purposes requires that the acquisition 
of the derivative security be deemed the 
significant event, not the exercise. 
Failure to recognize that derivative 
securities are functional equivalents of 
the underlying securities for Section 16 
purposes would permit insiders to evade 
disgorgement of short-swing profits 
simply by buying call options and selling 
the underlying stock, or buying 
underlying stock and buying put options. 
Potential abuse with derivative 
securities is demonstrated by the many 
enforcement actions involving the 
purchase of derivative securities, rather 
than common stock, to misuse inside 
information.®® 


9? The definition of “derivative security” in Rule 
16a-i{c) excludes those securities without a fixed 
exercise price. See sections II-B and ILD, infra. 

®® For example, if an insider who owns 1000 
shares of stock acquires call options giving him the 
right to obtain 1000 shares of the company’s stock at 
$100 a share, and the stock price rises to $120, the 
insider knows that he can sell his stock and replace 
that holding for $20,000 less than the sale price. The 
insider is at no risk that subsequent events will 
place that profit in danger, if he sells the stock but 
chooses not to exercise the call options 
immediately. 

9° See, e.g., SEC v. Tome, 833 F.2d 1086 (2d Cir. 
1987}; SEC v. Foundation Hai, 736 F. Supp. 465 
(S.D.N.Y. 1990); SEC v. Raab, Litigation Release No. 
12709 {Nov. 20, 1990}; SEC v. Finacor Anstalt and 
Certain Purchasers of Call Option Contracts for the 
Common Stock of Combustion Engineering, Inc., 


O'Hagan, 

1990); SEC v. Muselia, 748 F. Supp. 1028 (S.D.N.Y. 
1989}; SEC v. Shiffman, Litigation Release No. 12175 
(July 24, 1989}; SEC v. Issppi, Litigation Release No. 
11964 (Jan. 17, 1989}, SEC v. Levine, Litigation’ 
Release No. 11095 (May 12, 1986}; and SEC v. Reed, 
Len ee eee : 
Congressional concern about this problem is further 
evidenced by the enactment of the Insider 
Sanctions Act of 1984 amendment to section 20(d) of 
the Exchange Act. See Public Law No. 98-376, 98 
Stat. 1264 (1964); 15 U.S.C. 78t(d) (1988). 
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By equating ownership of the 
derivative security to ownership of the 
underlying equity security, opportunities 
for evasion of Section 16 are minimized. 
Unlike the results under prior 
Commission rules and case law, under 
the rules adopted today, transactions in 
the derivative securities are matchable 
against transactions in the underlying 
securities and against each other; short- 
swing profits obtained through use of 
derivative securities are recoverable.!°° 
The rules correspondingly recognize 
that, for purposes of the abuse 
addressed by section 16, the exercise of 
a derivative security, much like the 
conversion of a convertible security, 
essentially changes the form of 
beneficial ownership from indirect to 
direct.?° Since the exercise represents 
neither the acquisition nor the 
disposition of a right affording the 
opportunity to profit, it should not be an 
event that is matched against another 
transaction in the equity securities for 
purposes of section 16(b) short-swing 
profit recovery. 

The profit that can be realized on 
short-swing transactions, whether 
accomplished through derivative 
securities, the underlying equity security 
or a combination of both, depends upon 
the price of the underlying security. 
While the amount of the profit may vary 
given factors such as the time value of 
money and volatility of the underlying 
stock evidenced in the option premium, 
the exercise does not change the 
opportunity to realize a profit. As the 
price of the underlying common stock 
increases, so does the value of a call 
option '°? or similar derivative security 
with a fixed exercise or conversion price 
related to the common stock.!°% 

When an insider acquires a typical 
call option, the insider acquires the right 
to receive the underlying equity security 
at a fixed price for a fixed duration.?°* 


100 Rule 16a—4(a) and Rule 16b-6(a). 

101 See, e.g., Petteys v. Butler, 367 F.2d 528 (9th 
Cir. 1966), cert. denied, 385 U.S. 1006 (1967); Blau v. 
Lamb, 363 F.2d 507 (2d Cir. 1966), cert. denied, 385 
U.S. 1002 (1967); Blau v. Max Factor & Co., 342 F.2d 
304 (9th Cir.), cert. denied, 382 U.S, 892 (1965). 

102 A long call option position or a short put 
option position can benefit as the value of the 
underlying stock increases, although the profit 
potential varies between the two. These positions 
are termed “call equivalent positions.” Likewise, a 
short call or a long put position are termed “put 
equivalent positions.” 

108 For example, on April 2, 1990, Global Marine 
common stock closed on the New York Stock 
Exchange (“NYSE”) at $4 % while its warrants (a 
right to purchase one common share at $3 expiring 
in 1996) closed at $2 %. On October 1, 1990, the 
stock closed at $5%*/ * and the warrants closed at. 
$3%. Both the stock and the warrant had increased 
in value by 75 cents. 

104 Although the timing of the exercise of 
European style options is fixed in advance, the 


When the price of the underlying equity 
security exceeds sufficiently the price at 
which the derivative security can be 
exercised, the profit can be locked in as 
there is no uncertainty about the 
insider's ability to realize the profit, 
whether by selling the derivative 
security, selling the underlying securities 
received upon exercise, or selling other 
holdings of the underlying securities or 
other derivative securities related to the 
underlying security.'°5 In each case the 
insider locks in the ability to profit by 
transactions in derivative securities, but 
under the former rules the insider could 
evade disgorgement of the short-swing 
profit earned by timing the exercise of 
the call option to occur more than six 
months after the sale of the underlying 
security. Some courts have recognized a 
potential for abuse and have matched a 
transaction in a derivative security with 
an offsetting transaction in the 
underlying security,!°* but many courts 
have not.!°7 

The following scenarios, while not 
exhaustive of all possible combinations 
of transactions involving derivative 
securities and the underlying equity 
security, use actual prices on the 
specified dates and illustrate an 
insider's profit potential from short- 
swing transactions involving derivative 
securities and the underlying equity 
securities. The amount of profit differs 
primarily due to the diminishing value of 
an option as it approaches expiration 
and the fact that some of the value of 
the option premium (or market price) is 
lost upon exercise.1°* 


opportunity to profit from acquiring stock at a fixed 
price is the same. 

106 Likewise, an insider can lock in profit from 
the appreciation in value of an equity security by 
purchasing a put option. 

106 See Gund v. First Florida Banks, Inc.,726 F.2d 
682 (11th Cir. 1984); Bershad v. McDonough, 428 
F.2d 693 (7th Cir. 1970), cert. denied, 400 U.S. 992 
(1971); T-Bar Inc. v. Chatterjee, 693 F. Supp. 1 
(S.D.N.Y. 1988). 

107 See, e.g., Colan v. Monumental Corp., 713 F.2d 
330 (7th Cir. 1983); Morales v. Mapco, 541 F.2d 233 
(10th Cir. 1976); Silverman v. Landa, 306 F.2d 422 (2d 
Cir. 1962); Blau v. Ogsbury, 210 F.2d 426 (2d Cir. 
1954). 

108 For example, assume that at the close of 
trading on March 20, 1990, a person purchased a 
May IBM call option covering 100 shares of IBM 
stock with an exercise price of $100, at $1000 ($10 
per share) when the underlying IBM stock's price 
was $108. On May 1, 1990, IBM’s stock price was 
again $108 per share, yet the May IBM call option’s 
closing price was $8% per share. The decrease in 
value resulted primarily from the fact that the 
option was closer to its expiration on May 18. In 
both examples the “intrinsic value” (inherent profit 
on the underlying stock as of that date) of the option 
was $8, since the option could be exercised at $100. 
and the stock was trading at $108. The remainder of 
the option price ($2 extra on March 20, but only ¥% 
on May 1st) reflects the time value remaining until 
expiration, the volatility of the underlying stock and 
other factors, such as interest rates, that affect the 
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(1) Purchase Stock—Sell Stock. lf an 
insider of IBM purchased 1,000 shares of 
IBM common stock on February 23, 1990 
($1025 per share NYSE), he would have 
paid $102,625. If the insider sold the 
1,000 shares on April 16, 1990, for 
$110,750 ($110% per share NYSE), a 
profit of $8,125 would have been 
made,199 

(2) Purchase Option—Exercise 
Option—Sell Stock. Similarly, the same 
insider could have bought ten IBM call 
option contracts (covering 1,000 IBM 
common shares) on February 23, 1990, 
for $9,875 ($9 % per share), exercisable 
on or before October 19, 1990, at $100 
per share. If on April 16, 1990, the 
insider exercised the option and 
purchased the stock for $100,000 and 
sold the stock for $110,750 ($110% per 
share), the profit would be $875.11 

(3) Purchase Option—Sell Stock. if the 
insider purchased the same ten IBM call 
option contracts (covering 1,000 IBM 
common shares) on February 23, 1990, 
for $9,875 ($9% per share), exercisable 
on or before October 19, 1990, but, 
instead of exercising the option and 
selling the underlying stock, he sold 
1,000 shares of IBM common stock 
otherwise held on April 16, 1990, for 
$110,750 ($110% per share), the insider . 
would lock in the ability to earn a profit 
of $875,311 


market value of an option. See RA. 
Brealey & S.C. Meyers, “Principles of Corporation 
Finance” 484, Table 20-2 (3d ed. 1988). 

If the holder of the call option immediately 
exercised the option on March 20 or exercised on 
May 1, he would have received the underlying stock 
priced at $108 for $100 per share, providing a 
possible $8 per share profit (the “intrinsic value” of 
the option). It should be noted that by exercising the 
option the holder would have lost any option 
premium above the intrinsic value ($2 on March 20 
or % on May 1). Thus, it is less likely that option 
holders will exercise the option and lose the option 
premium since it is more profitable to sell the 
option. See generally “Characteristics and Risks of 
Standardized 


Corp. 1987). Where employee stock options are non- 
transferable, there is no premium to lose through 
exercise. 

10® The examples do not take into account 
transaction costs such as brokerage commissions 
and other costs. 

110 The profit was $7,250 less than the first 
example and $2,875 less than the fourth example 
where the insider simply sold his options rather 
than exercise them. This differential results from the 
loss of the option time value premium when 

exercised. The intrinsic value of the option when 
exercised was $10% ($110% minus $100 exercise 
price), and the remaining 2% of the $13% premium 
received in example 4 represented time value, 
which is lost when an option is 

111 This assumes the insider later replaces the 
1,000 shares sold through the exercise of the call 
options. The profit was $7,250 less than the profit in 
the first example and the same as the second 
example. By selling the option rather than 
exercising it, the insider would retain the full value 
of the option premium. (See Example 4.) 
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(4) Purchase Option—Sell Option. 
Suppose the same insider purchased ten 
IBM call option contracts (covering 1,000 
IBM shares) on February 23, 1990 for 
$9,875 ($9% per share) exercisable at 
$100 before October 19. On April 16, 
1990, the insider sold the call options for 
$13,625 ($13% per share). The profit 
would have been $3,750.12 

(5) Purchase Stock—Purchase Put 
Option. The same insider also could 
have bought 1,000 shares of IBM stock 
on February 23, 1990, for $102,625, and 
on April 16, 1990, bought ten put option 
contracts (covering 1,000 IBM shares) 
expiring October 19 with an exercise 
price of $115, at a price of $7% per 
share, or $7,500. By purchasing the put 
options, the insider locked in the ability 
to earn a profit of $4,875, when the 
insider could receive $115,000 for the 
1,000 shares under the put options.'?* 

In each of the five examples there was 
an acquisition of a beneficial ownership 
interest in an equity security of IBM 
followed by a disposition in less than 
six months, and in each case, the insider 
profited in a short-swing manner. Under 
the former rules, the profit would have 
been recoverable from the insider in 
examples 1 and 2. However, the 
outcome was uncertain for examples 3, 4 
and 5. The Commission's rules did not 
specifically address the situations 
presented in those examples and many 
courts have had difficulty in concluding 
that transactions in derivative securities 
and transactions in underlying securities 
should be matched to permit short-swing 
profit recovery. Moreover, the courts 
have not determined whether section 16 
applies to standardized options under 
the former rules.1?4 


112 While the profit was less than the first 


118 The profit is $3,250 less than the profit in the 
first example because the insider paid a premium of 
$3% over the intrinsic value of the put option. Since 
the stock was priced at $110%, a right to sell the 
stock at $115 was worth $4% ($115 minus $110%). 
However, the insider had to pay $7% to buy the put 
option since the option did not expire until October. 

114 In exampies 3 and 5 it is assumed that the 
insider, seeking to escape short-swing profit 
recovery under the former rules, would wait at least 
six months after the potential matching transaction 
to exercise the option acquired. Since the courts 
have been reluctant to match transactions in two 
different types of securities, except in the cases 
cited in n. 106 supra, it is questionable whether the 
courts would have found liability in examples 3 or 5. 
Only one case has involved a put See 
Silverman v. Landa, 306 . 2d 422 (2d Cir. 1962) (no 
liability found where an insider sold both a call and 
put option within six months). In addition, the 
judicial outcomes in examples 3, 4, or 5 would have 
been uncertain, since no court has specifically ruled 


Given the growth of trading in 
derivative securities, increased 
sophistication in trading practices 
involving derivative securities, and 
continued Commission experience with 
derivative securities and practices, the 
rules adopted today eliminate this 
disparity in treatment, which is neither 
analytically warranted nor consistent 
with the purposes of section 16. 
Derivative securities are susceptible to 
the type of abuse that section 16 seeks 
to eliminate, and should be subject to 
the short-swing recovery provisions of 
section 16 to carry out the purpose of the 
statute. 

The former Commission section 16 
rules and case law, by failing to 
recognize the functional equivalence of 
derivative securities and the underlying 
equity securities, and by therefore 
focusing on the exercise, rather than the 
acquisition, of the derivative security, 
have left open a significant potential for 
short-swing abuse in trading derivative 
securities, while permitting recovery in 
situations that represent long-term 
investments. For example, an insider 
with knowledge of a positive material 
development, to be announced shortly, 
determines that while he wants to retain 
his existing equity position, he wants to 
take advantage of the information, so he 
purchases issuer warrants. After the 
public announcement and rise in stock 
price the insider sells his common stock, 
obtaining a short-swing profit, knowing 
that he can replace the shares ata 
predetermined price since he holds the 
warrants. Under the former rules, he 
could simply wait six months and a day 
to exercise the warrants so the profit 
would not be subject to section 16(b) 
and not recoverable by the company. 
Ironically, however, an insider who 
purchased a warrant for investment 
purposes, exercised the warrant after a 
year and sold the underlying stock five 
months later—17 months after the 
purchase of the warrant, far beyond the 
six month period the statute defines as 
short-swing—would be subject to short- 
swing profit recovery.!5 


pore ney ar Ro on an tree har 
section 16. One judicial decision addressed the 
matter and remanded the issue to the district court 
for its consideration. See Miller v. General Outdoor 
Advertising Co., 337 F. 2d 944 (2d Cir. — 
Although the issue was never determined, the 
Second Circuit indicated that the decision should be 
based upon whether transactions “were susceptible 
to the type of speculation the section seeks to 
eliminate.” Jd. at 948. See aiso section [ILB, infra. 
445 In fact, former Rule 16b-6(b) (17 CFR 240.16b- 
6(b)) recognized the inconsistency of the prior 
treatment of derivative securities by limiting the 
ale 
longer than six months. 
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Given the short-swing profit potential 
presented by transactions in derivative 
securities, the Commission has amended 
the rules to make it clear that ownership 
of derivative securities constitutes 
beneficial ownership of the underlying 
equity securities for purposes of section 
16. Therefore, transactions in options, 
convertible securities, warrants and 
similar derivative securities will be 
matchable with transactions in other 
derivative securities and in the 
underlying equity, and the profits 
recoverable by the corporation. 

In realigning the section 16(b) focus 
from the exercise of the derivative 
securities to the acquisition of the 
derivative securities, the new regulatory 
framework not only reverses the 
Commission’s own regulatory approach 
but also differs from a line of cases that, 
in the absence of rules to the contrary, 
have held that the exercise of the option 
(rather than its acquisition) is the 
section 16(b) purchase of an equity 
security.!® These cases have held that 
an acquisition of a right is not a 
purchase of an equity security unless 
accompanied by an irrevocable liability 
to pay for the stock, or other indicia of 
beneficial ownership. A few courts have 
found a purchase of an equity security 
to occur at the acquisition of the 
derivative security,'! but usually the 
purchase has been found to occur at 
exercise. As the most recent judicial 
decision to address the operation of 
derivative securities stated: 


This judicial rule (treating exercise as a 
purchase under section 16(b)) cannot 
withstand careful analysis. A person who 
acquires a call option acquires the right to 
purchase the underlying stock at a given 
price. If the price of the stock subsequenily 
rises and the person exercises the option and 
then sells the stock, the “profit” he earns 
represents the ‘swing’ in the price, not 
between the date of exercise of the option 
and later sale of the stock, but rather 
between the time he originally purchases the 
option and the time he sells the stock * * *. 
The courts have strayed because they have 
viewed the intervening event—the exercise of 
the option for stock—as an independent 
purchase. This is incorrect. Because the 
option holder already owns the right to 
purchase the stock at a fixed price, his 
decision to actually exercise the option does 
not provide him the ability to earn insider 
profits and thus does not constitute a section 
16(b) “purchase”.11® 


116 See, e.g., Colan v. Monumental Corp., supra, 
713 F.2d $90" Morales ¥. Mapco, supra, §41 F.2d 233; 
Silverman v. Landa, supra, 306 F.2d 422. 

117 See, e.g., Bershad v. McDonough, supra, 

F.2d 683; Newmark v. RKO General, inc, 425 F.2d 
348 (2d Cir.), cert. denied 400 U.S. 854 (1970). 


118 Seinfeld v. Hospital Corp. of America, 685 F. 
Supp. 1057, 1066 (N.D. Ill. 1988) (dictum) 
Continued 
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The conceptual framework for 
derivative securities adopted today does 
not distinguish between standardized 
options and other options, such as those 


options should be treated differently 
from other options, because employees 
do not pay cash for the options and, 
therefore, the exercise rather than the 
grant should be treated as the purchase. 
Under section 16, the Commission 
historically has recognized that a 
purchase takes place at the time of the 
grant of employee options or bonus 
stock and that the consideration for the 
bonus stock and options is the 
employee’s services.?!® fust as with 
standardized options, the employee 
option requires further payment at the 
time of exercise, but the short-swing 
profit opportunity is set at the time of 
grant, just as it is with the acquisition of 
a standardized option. Indeed, not to 
treat the employee option or bonus stock 
grant as a purchase for section 16 
purposes would be to provide a 
significant opportunity for the short- 
swing transactions Congress wished to 
eliminate. For example, an insider could 
sell employer stock in advance of bad 
news, and obtain a specially-authorized 
stock option grant at market after the 
price drop, without the concern that 
profit could be recoverable under 
section 16. 

Nor do employee options justify 
different treatment because, unlike 
standardized options, they are non- 
transferable. Their non-transferability 
does not impair the short-swing profit 
opportunity provided by the right to 
acquire stock at a fixed price. The 
restriction on transferability, a 
Commission-imposed requirement for an 
exemption under Rule 16b-3 initially 
derived from the Internal Revenue Code 
as a reflection of prior business practice 
and designed to provide a further 
safeguard against abuse, should not 
operate to remove option grants from 
the scope of section 16. 

Under the rules adopted today, 
acquisitions of call options from an 
issuer or third party are deemed 
purchases for purposes of section 16 and 
are matchable with sales of the 


(Acquisition of a “lock-up” option was the purchase, 
rather than the implied exercise accompanying the 
disposal of the option). 

12 In the Reproposing Release, the Commission 
noted commenter concern about the absence of an 


exemption. However, it requested comment “as to 
of non-compensatory issuer option grants 
given without consideration or value.” 54 FR at 
35675. No examples of such option grants were 
provided by commentera im response to that request. 


underlying stock or sales of another call 
equivalent derivative security relating to 
the same equity security. The exercise of 
the option, which does not create a new 
opportunity for profit, is exempt unless 
the option is out-of-the-money.'2* 
Generally, there appears to be litile - 
economic justification for an insider to 
exercise an out-of-the-money option. 
While it may be possible to view 
exercises of out-of-the-money options as 
a similar change from indirect to direct 
ownership, the rules do not provide such 
treatment given concerns as to the 
reasons that an insider would exercise 
such an option. At-the-money options 
are treated as in-the-money options 
under the new rules. 

The sale of the stack underlying an 
option is not exempt and therefore is 
matchable with a purchase of the same 
equity security or any call derivative 
security relating to the same equity 
security within six months. Thus, to 
avoid short-swing profit recovery, a 
grant of an employee stock option by an 
issuer, absent an exemption, must occur 
at least six months before or after a sale 
of the equity security or any derivative 
security relating to the equity security. 
While many employee stock option 
grants may be exempt under Rule 16b-3, 
that exemption reflects the safeguards 
imposed on the transaction and not a 
determination that an option grant is not 
within the purview of section 16.12? 

Some commenters have questioned 
the appropriateness of the Commission's 
exempting the exercise of derivative 
securities in light of the United States 
Court of Appeals for the Second Circuit 
decision in Greene v. Dietz.122 In that 
case, the majority of a panel of the 
Second Circuit criticized a Commission 
rule that exempted the exercise of 
employee benefit plan stock options. 
One district court, in Periman v. 
Timberlake, subsequently found the rule 
invalid, although another district court, 
in Perlitz v. Continental Oi}, upheld the 
rule.!?* The Commission filed an amicus 


120 When the exercise price for a call derivative 
security is lesa than the current market price of the 
underlying security, the derivative security is “in- 
the-money.”™ If the exercise price and market price 
are the same, the call derivative security is “at-the- 
money.” If the exercise price is greater than the 
market price, the call derivative security is “out-of- 
ma See a/so 0.150 and surrounding text, 
infra. 


122 See discussion of Rule 16b-3 in section IV, 
infra. 

123 247 F.2d 689 (2d Cir. 1957}. 

123 Perlman v. Timberlake, 172 F. Supp: 246 
(S.D.N.Y. 1958}; but see Perlitz v. Continental Oil, 
176 F. Supp. 219 (S.D. Tex. 1959} (upholding the Rule 
invalidated in Perlman). 


brief for rehearing in Greene, and an 
amicus brief before the court in 
Perlman, both of which were before the 
court in Perlitz.12* These briefs set forth 
the Commission's view that the rule was 
a proper exercise of its authority.*** 
Moreover, there are signi 
differences between the rules adopted 
today and the rule challenged in these 
cases. For example, in contrast to the 
rules adopted today, the exemption for 
the exercise considered in Greene was 
not a corollary of a regulatory scheme 
that defined derivative securities as 
holdings of the underlying securities and 
specifically subjected transactions in 
derivative securities to section 16(b), a3 
transactions matchable against 
transactions in the underlying equity. 
The rule scrutinized in 1957 was 
adopted without the concomitant 
application of short-swing liabilities to 
derivative securities transactions.*** 
Now, after 30 years of study and 
experience with trading in derivative 
securities, the Commission’s rules today 
recognize what they did not then,**? 
that derivative securities are 
functionally equivalent to underlying 
equity securities for purposes of section 
16. 128 


B. Definitions of Equity Securities of An 
Issuer and Derivative Security 


The definition of equity securities of 
an issuer has been adopted as 
proposed.'2° The rule provides that 


~ 134 Memoran Memorandum of the Securities and Exchange 

Commission Amicus Curiae, Creene v. Dietz, 247 

F.2d 689 (2d Cir. 1957); Memorandum of Securities 
Exchange 


Perlitz v. Continental Oil, 176 F. Supp. 219, 22 (S.B. 
Tex 1959}. . 

286 Recent Supreme Court decisions have 
emphasized the deference to be accorded agency 
rules. See, e.g., Chevron U.S.A. Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837 (1984}. 

126 Moreover, unlike the former rule, the rules 
adopted today require a minimum period of six 
manthe between a grant to an insider and a sale of 


lormer 
immediate sale of bonus stock granted under a Rule 
16b-3 plan. See section [V.C, infra. 

12% The Commission argued in Per/man that since 
the exercise price was fixed at grant and the option 
was not exercisable for one year, the profit was 


long-term. 172 F. Supp. at 255. 


of the Options Markets”, United States Securities 
and Exchange Commission &2 (1978) (“Options can 
be used as @ substitute for short term stock 
trading ee i 

129 Rule 16a-1(d)- 





derivative securities written by third 
parties, so long as they relate to and 
derive their value from the equity 
securities of the issuer, are within the 
definition as functionally equivalent 
instruments representing beneficial 
ownership of the underlying securities. 
To do otherwise would be to 
countenance the evasion of section 16(b) 
liabilities through the trading of 
standardized or third party options or 
other rights issued by a third party 
—- to equity securities of the issuer. 
ile a few commenters expressed a 
contrary view, the application of section 
16(b) to third-party derivative securities 
is consistent with both the statutory 
purposes of section 16(b) and its 
language. Defining an equity security of 
the issuer to include derivative 
securities written by third parties is 
consistent with the language of the 
statute, both because those securities 
represent beneficial ownership of the 
underlying equity and because they are 
securities relating to that issuer.1*° The 
Supreme Court stated in Reliance 
Electric Co. v. Emerson Electric Co.,1*+ 
“where alternative constructions of the 
terms of section 16(b) are possible, those 
terms are to be given the construction 
that best serves the congressional 
purpose of curbing short-swing 
speculation by corporate insiders.” 132 
The prophylactic purpose of section 
16(b) would be vitiated by the reading 
suggested by commenters who took 
—_ with the approach of the proposed 
es. 


42° Referring to the phrase “equity security of 
such issuer” in section 16, one commenter noted: 
“Since the word ‘of is part of the everyday 
of men, resort should (be made) in the firet instance 
to its significance in common usage. Defining the 
word ‘of’ to mean ‘indicating the possessive 
relationship, otherwise expressed by the possessive 
case; belonging or pertaining to’ not only eliminates 
the necessity for reading a basic English preposition 
as a legal term of art, but is altogether a more 
satisfactory means of effectuating the statutory 
purpose. The reading ‘equity security issued by such 
issuer’ looks only to the formalities attendant upon 
creation of the instrument, and in so doing 
eliminates from the scope of section 16{b) a whole 
class of instruments whose economic significance in 
the present day market is considerable. The reading 
‘equity security pertaining to such issuer’ or even 
‘equity security representing an interest in such 


class of instruments subject to speculative abuse 
without requiring any artificial stretching of 
ordinary language.” Michaely & Lee, Put and Call 
Options under Section 16 of the Securities and 
Exchange Act of 1934, 40 Notre Dame L. Rev. 239, 
248 (1965) (footnotes omitted); see The Oxford 
English Dictionary 716 (2d ed. 1989) (“of" also 
means “relating to”). 

3! 404 U.S. 418 (1972). 

138 Jd. at 425; see also Mendell v. Gollust, 909 
F.2d 724, 728 (2d Cir. 1990), cert. granted, 59 
U.S.L.W 3460 (U.S. Jan. 7, 1991) (No. 90-659). 


Derivative securities are defined in 
the rules to include options and 
convertible securities, and similar rights 
whose value depends upon the value of 
the issuer's equity securities.!** The 
definition has been clarified to exclude 
securities without a fixed exercise 
price.’** Rights without a fixed exercise 
price do not provide an insider the same 
kind of opportunity for short-swing 
profit since the purchase price is not 
known in advance. The opportunity to 
lock in a profit begins when the exercise 
price is fixed; at that time, the right 
becomes a derivative security subject to 
section 16. 


The rules '*5 specifically exempt from 
the definition of derivative security: (1) 
A pledgee’s interest in pledged 
securities, (2) the obligation to receive or 
surrender securities in a merger, (3) 
cash-only securities, such as phantom 
stock, awarded under an employee 
benefit plan satisfying the provisions of 
Rule 16b-3(c) or with a fixed date of 
redemption beyond six months from the 
date of acquisition,*® (4) interests in 
broad-based index options, futures, and 
baskets, (5) employee benefit plan 
interests or plan rights of participation, 
and (6) rights with an exercise or 
conversion privilege at a price that is 
not fixed.'57 The first three exclusions 
from the definition are adopted as 
proposed. The fourth exclusion from the 
definition, relating to broad-based index 
options and futures, has been expanded 
to include broad-based publicly traded 
market baskets of underlying equity 
securities, provided the basket has been 
approved for trading by the appropriate 
federal governmental authority.1** The 


133 Rule 16a-1(c). Included are novel securities, 
such as primes and scores, that provide an 
opportunity to profit from a price change in an 
underlying equity security. 

184 Rule 16a—1(c)(6). See also section ILD, infra. 
A convertible security with a fixed conversion 
privilege is deemed to have a fixed exercise price. A 
derivative security having a series of preset prices, 
or having a price that is adjusted to reflect pre- 
specified events such as a stock split, is considered 
fixed for purposes of the Rule. The adjustments for 

ed events do not constitute acquisitions 
of additional equity securities. 

435 Rule 16a-1(c) (1)-(6). 

186 Rule 16a—1({c)(3). The rule adopted today 
codifies that death, disability, or termination of 
employment are deemed fixed dates of redemption, 
whether or not they occur within six months. In 
addition, a series of fixed dates of partial 
redemptions satisfies the requirement. 

137 These instruments exempted from the 
definition of derivative security would not be 
subject to the section 16 reporting or short-swing 
liability provisions. 

138 Rule 16a—1(c)(4). The treatment is the same as 
for broad-based baskets in determining beneficial 
ownership under section 16. See section 11.B.2, 
supra. If a component security is traded 
independent of the basket, that transaction is 
subject to section 16. 
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fifth exclusion has been added to clarify 
that employee benefit plan interests, or 
rights to participate in an employee 
plan, are not derivative securities.'**® 
The sixth exclusion, as discussed above, 
makes it clear that a derivative security 
must have a fixed exercise price. . 


C. Call and Put Equivalent Positions 


Under the rules, transactions in 
derivative securities are matchable; the 
rules use the terms “call equivalent 
position” and “put equivalent position” 
to define those transactions that may be 
viewed as purchases and sales, 
respectively, and therefore matchable. 
The definitions of “call equivalent 
position” 4° and “put equivalent 
position” '! are adopted as proposed. 
Derivative securities have either a “call” 
feature, permitting the owner to acquire 
securities upon exercise, or a “put” 
feature, permitting the owner to dispose 
of securities upon exercise. 

A person owning a call option or 
writing a put option 142 would benefit 
from an increase in the value of the 
underlying security, while a person 
owning a put option or writing a call 
option would benefit from a decrease in 
the value of the underlying security. 


D. Acquisition of Derivative Securities 


When an insider purchases a __ 
derivative security in the open market or - 
in a negotiated transaction, or is granted 
a derivative security by the issuer, the 
opportunity to realize the short-swing 
profit begins. Thus the acquisition of a 
derivative security is a reportable event, 
whether or not the derivative security is 
presently exercisable.1** Acquisitions 
of call derivative securities are 
matchable with any disposition of the 
related underlying security (or other call 
equivalent position related to the same 
class of underlying security) for 
purposes of short-swing profit 
recovery.'** Likewise, acquisitions of 
put equivalent positions are matchable 
with any acquisition of the related 
underlying security (or any disposition 
of a put equivalent position related to 
the same class of underlying security). 


13® Rule 16a—1(c)(5). This excludes only rights to 
participate in a plan, not rights, options, or other 
derivative securities awarded under a plan. 

140 Rule 16a—1(b). 

141 Rule 16a-1(h). 

142 By “writing” an option, the writer, in return 
for a fee or premium, promises to buy or sell : 
securities when the holder chooses to exercise the 
option. 

143 Rule 16a-4(a). 

144 Rule 16b-6(a). Acquisitions of put derivative 
securities mirror the acquisition of call derivative 
securities, Instead of a “purchase” occurring at 
acquisition, a “sale” occurs. / 
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As noted above, a right to acquire an 

equity security with an exercise price 
that is not fixed is not deemed to be an 
equity security or derivative security 
subject to section 16.'** The rules 
adopted today clarify that a right with a 
floating exercise price is not required to 
be reported and will not be deemed to 
be acquired or purchased, for section 16 
purposes, until the purchase price of the 
underlying securities becomes fixed or 
established, which commonly occurs at 
exercise.'4* Thus, a right to purchase an 
equity security is deemed acquired as of 
the date the exercise or conversion price 
becomes fixed, and the acquisition, 
absent an exemption, would be 
matchable for section 16{b) purposes 
with a disposition within six months of 
the fixing of the price. For example, the 
acquisition of an option having an 
exercise price equal to 90 percent of the 
market price as of the date of exercise 
would be deemed to be a purchase of 
the underlying stock as of the date of 
exercise.'4? The receipt of such an 
option to purchase shares at a discount 
from the floating market price does not 
provide the same kind of opportunity for 
short-swing profit as a right with a fixed 
exercise price because the value 
relationship between the floating option 
and the underlying stock is a function of 
the issuer discount or subsidy, rather 
than capital appreciation.*** 


145 See section IILB, supra. 
146 Some issuers may grant options with an 
exercise price that is discounted from market price. 


an incentive for employees to purchase equity 
securities of the issuer. As a matter of policy, this 

matching contribution is not recoverable under 
section 16(b). A similar distinction is found in the 
Internal Revenue Code for options awarded under 
section 423 (26 U.S.C. 423 (1968)). For these statutory 
options, the discount is treated for tax purposes as 
issuer compensation and taxed as ordinary income, 
while the remainder of the profit derived from an 
increase in the value of the underlying stock is 
taxed as capital gains. See section 423{c) (28 U.S.C. 
423(c) (1988)). 

147 Some stock purchase plans, such as plans 
satisfying section 423 of the Internal Revenue Code 
offer an ongoing right to purchase stock at the 
current market price or a discount from market such 
as 85 percent of market price. The rights or 
“options” tend to have a duration of six months or a 
year and operate through payroll deduction 

ech . Although these plans offer a right to 
Purchase underlying stock, the purchase price ofthe 
underlying security often is not fixed and 
here taphoundises a Mab enavdiee eanealireer 
be treated as derivative securities unti? the purchase 
price is established, which occurs usually at 
exercise of the right. As such, only stock purchases 
will be reported, rather than the award of the right 
to participate. See section IV.C, infra. 

148 While an option te purchase stock at $0 
percent of market value, for example, is more 
valuable as the price of the stock increases, the 
profit opportunity is different from a fixed price 
option. Therefore, for policy ee 
derivative securities have been treated diffe 
Assume Insider A is granted a fixed price option to 


In the case of an option with a floating 
price that will become fixed as of an 
event or a specified date prior to 
exercise, the right is deemed to become 
a derivative security upon the fixing of 
the pricé, and is reportable as the 
acquisition of a derivative security. The 
rules have been modified to provide that 
if the timing of the event fixing the price 
is outside the control and knowledge of 
the holder, then the acquisition would 
be reportable on Form 4 as of the date of 
the event fixing the price, but would be 
exempt from section 16(b) matching with 
sales occurring before the fixing of the 
exercise price, but will not be exempt 
from section 16(b) matching with sales 
occurring thereafter.*4* Given the 
holder’s lack of contro! over the timing 
of the fixing of the acquisition price, it 
would not be appropriate to put all sales 
at risk for the entire period, however 
long, prior to of the price. 

The exemption from section 16(b) for 
exercises of options does not apply to 
the exercise of out-of-the-money 
options, as discussed above, because 
there generally is no rational economic 
reason for such exercises. In response ta 
commenters, however, the rule provides 
an exemption for out-of-the-money 
exercises necessary to satisfy the serial 
exercise requirement of the Internal 
Revenue Code, which requires insiders 
to exercise incentive stock options in the 
chronological order in which they were 
granted, even if they are out-of-the- 
money.?5° 


E. Disposition of Derivative Securities 


Dispositions of derivative securities 


are reportable events representing 
changes in beneficial ownership of the 


purchase stock at the current market price of $100 
per share. Insider B is granted a floating price 
option to purchase company stock at 90 percent of 
market value, $90 per share at the then current 
price. The initial value of Insider B’s discount is $10 
per share. If both insiders came into possession of 
inside information indicating that the stock price 
would rise to $150, Insider A would not need to do 


announcement of the inside information to profit a 
like amount. If Insider B did not exercise the option 
until the price had risen to $150, he would have to 
pay $135 a share, saving $15 per share (an increase 
of only $5 from the original discount of $10), while 
Insider A could profit $50 per share, even though he 
did not exercise his option prior to the 
announcement. As the example illustrates, the 
primary potential for abuse arises at the time of 
exercise for a floating price derivative security 
because only at exercise is the price fixed and, 
therefore, the extent of the profit opportunity 
defined. By treating the exercise of the floating price 
derivative security as the “acquisition” of the 
underlying security, the rules mitigate the incentives 
for insiders te abuse their informational advantage. 

249 Rule 16b-6(a). 

150 Rule 16b-6(b); LR.C. 422(b)(7} (26 U.S.C. 
422(b)(7) (1988)). This rule was deleted in 1986 with 
respect to options awarded after January 1, 1987. 


underlying securities, as well as in the 
derivative securities themselves, and are 
therefore subject to the short-swing 
profit recovery provisions of section 
16(b). Dispositions of call derivative 
securities are matchable with any 
acquisition of related underlying 
securities (or other call equivalent - 
position related to the same class of 
underlying securities). Likewise, 
dispositions of put equivalent positions 
are matchable with any disposition of 
related underlying securities (or call 
equivalent positions related to the same 
class of underlying securities). However, 
as under the former rules, the 
disposition of derivative securities in 
connection with an exercise or 
conversion is exempt from section 16({b), 
because it represents only a change in 
the form of beneficial ownership.?5? 


1. Expiration of Derivative Securities 


Rule 16b-6(d) exempts from section 
16{b) the expiration or cancellation 
without value of a long derivative 
security. The Rule has been revised to 
make it clear that the expiration of short 
derivative securities positions may yield 
a profit which is subject to recovery 
under section 16(b).!52 


2. Options in a Merger 


The exemption for option exercises as 
a result of a merger, contained in former 
Rule 16b-6(c}, has been deleted as no 
longer necessary. The former rule was 
promulgated in response to concern that 
profit recovery under such 
circumstances would negate the accrued 
value of long-term options. An insider 
would be required to exercise the 
option, which was deemed a purchase 
under the former scheme, before 
surrendering the underlying securities 
into the merger. Without an exemption, 
the combination of the exercise and the 
surrender of the underlying securities 
would result automatically in a short- 
swing transaction subject to section 
16(b). Under the rules adopted today, 
the exercise of the option is exempt if it 
is not out-of-the-money.*®? If the option 
was held six months before the merger, 
there would be no short-swing 
transaction for purposes of Section 
16(b}, assuming no matching purchase 
within six months.'5* 


362 Rule 16b-6(b}. Although the derivative 
tt to the edeieee securities. 

step necessary to receive 
There is no change in profit potential, as the profit 
potential relates to the underlying securities. 

192 Rule 16b-A(d). 

183 Rule 16b-€{b). 

184 Former Rule 16b-6(c) provided an express 
exemption for dispositions of securities ata 
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3. Determination of Profit 


The profit calculation standard for 
transactions in derivative securities is 
adopted as reproposed.'®* The Rule 
provides guidance to the courts and 
issuers seeking settlements with 
insiders, but permits consideration of 
other equitable factors in determining 
profits. If the same security is purchased 
and sold, the recovery would be the 
profit received. For transactions 
involving different types of equity 
securities, under the standard adopted 
today, the maximum short-swing profit 
recovery is the difference in market 
value of the underlying security between 
the date of purchase and the date of 
sale. If an insider can demonstrate that 
the amount of profit was less, then a 
court can order a lesser recovery.'5® 


IV. Employee Benefit Plan Transactions 


The substantive revisions to Rule 16b- 
3 157 have been adopted substantially 
as reproposed, except that the 
shareholder approval requirement and 
the one year period of non-participation 
for disinterested administrators of the 
former rules have been retained. In 
addition, the Rule has been reorganized 
to clarify its application to acquisitions 
under grant plans and to employee- 
directed transactions under 401(k) and 
other thrift and similar plans. 

Employee benefit plans, the subject of 
Rule 16b-3, have been a traditional 
vehicle through which employers have 
compensated and provided incentives to 
their employees. Since many plans 
provide for grants or awards at least 
every 12 months, if there were no 
acquisition exemption, any sale of any 
equity security by participating officers 
or directors would necessarily occur 
within six months before or after an 
acquisition, and therefore result in short- 
swing liability. Rule 16b-3 is intended to 
provide relief from this frustration of the 
legitimate use of employee benefit plans 
as a method of executive compensation, 
where the nature of the transaction and 
the safeguards imposed by the rule 


options pursuant to a merger where the options 
were held for six months, as well as an implied 
exemption for the exercise in certain cases. While 
the rules adopted today would not provide an 
exemption for the disposition of the underlying 
securities, the exemption adopted for exercises 
should protect long-term accretion in the value of 
options from short-swing profit recovery as a result 
of a merger by providing an exemption for the 
acquisition of the underlying stock. 

486 Rule 16b-6(c). 

156 For example, the insider could demonstrate 
that part of the “profit” represented issuer matching 
contributions or subsidies that should not be 
recoverable. 


#87 17 CFR 240.16b-3, originally adopted in 1935. 


minimize the potential for abuse.*5* 
Recognizing the interests of companies 
in providing employee benefit plans for 
their officers and directors, the 
Commission historically has sought to 
establish “conditions * * * designed to 
preclude the unfair use of information 
which may have been obtained by an 
officer or director by reason of his 
relationship to the issuer” in order “to 
delineate situations in which (an 
employee benefit plan) transaction (is) 
not comprehended within the purpose of 
section 16(b).” 15° 

The Rule as adopted divides plan 
transactions into two principel 
categories—grant and award 
transactions and participant-directed 
transactions.'®° Two conditions apply 
across-the-board to all plan transactions 
involving employer securities.*®? First, 
the transaction must be pursuant to a 
written plan. Second, the plan or a 
written agreement must require 
derivative securities to be non- 
transferable, with limited exceptions 
discussed below. 

As proposed, the rule would have 
deleted the requirement that employee 
benefit plans and material plan 
amendments be approved by 
shareholders.as a condition to 
exemption. The Rule as adopted retains 
the requirement for those employee 
benefit plans of the types subject to the 
shareholder approval requirement under 
the former Rule.*®? Thus, shareholder 
approval continues to apply to most 
grant and award plans and, as more 
fully discussed below, to participant- 
directed plans that would not have been 
eligible for exemption under former Rule 
16a-8. 

Additional conditions, which must be 
met for the transaction to qualify for 
exemption from section 16(b), vary 
depending on whether the transaction is 
a grant or award of securities (such as 
options or bonus stock) to the insider, or 
an insider-directed transaction, which 
commonly occurs in thrift or similar 
plans through payroll deduction. 

To be exempt, in addition to satisfying 
the general conditions for exemption 
and the shareholder approval 
requirement, grants or awards of 
securities to insiders must be made 


188 See, e.g., Exchange Act Release No. 13097 
(Dec. 22, 1976) (42 FR 754). 

28° Exchange Act Release No. 12374, 9 SEC Dock. 
487, 488-489 (April 23, 1976) (41 FR 19983). 

160 The revisions make it clear that, as intended, 
the conditions of the rule need be satisfied only 
with respect to participation by insiders subject to 
section 16 and not other employee plan participants. 
Of course, plans with no insider participants need 
not comply with Rule 16b-3. 

461 Rule 16b-3{a). 

168 Rule 16b-3(b). 
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pursuant to a pian in which either a 
disinterested committee of directors 
makes all substantive decisions 
regarding timing, eligibility, pricing and 
amount of awards, or an automatic 
formula specifies those terms.'®* These 
conditions are designed to preclude the 
insider from influencing the time, terms 
or amount of the grant of securities, so 
as to take advantage of inside 
information. In addition, all grants or 
awards now are subject to a six month 
holding period from the time of the grant 
by the company. Thus, for example, an 
insider cannot sell bonus stock within 
six months of its grant, or sell securities 
received upon exercise of an option 
within six months of the option grant, 
without losing the exemption for the 
acquisition and becoming subject to the 
short-swing profit recovery provisions of 
section 16(b).*°* 

The conditions applicable to 
transactions in plans that permit 
participants to make investment 
elections, such as thrift or savings 
plans !©° (“participant-directed 
transactions”), primarily entail 
restrictions upon the timing of elections 
to acquire or dispose of equity securities 
held in the participant's plan 
account.!®6 These restrictions are 
designed to assure that the transaction 
is part of a plan that permits only 
ongoing or other routine transactions, 
where the opportunity for abuse is — 
limited because elections are not 
changed on a short-term basis. 

Rule 16b-3, as adopted, continues to 
provide an exemption for cash 
settlements of stock appreciation rights 
(“SARs”) satisfying the conditions cf the 
former rule, including the requirements 
of shareholder approval and 
disinterested administration, and that 
elections generally be made in specified 
quarterly window periods. '®7 


168 Rule 16b-3(c). 

164 Securities other than those granted may be 
sold within the six months after an exempt grant. If 
the grant loses its exemption because of the sale of 
the bonus stock or the option stock within six 
months, the sales of other stock may be matchable 
with the grant. In these cases, the insider must 
report the original grant on a Form 4 as if the grant 
had occurred during the month the exemption was 
lost, unless the grant had been reported earlier. If 
the Form 4 is filed within ten days of the end of the 
month in which the exemption was lost, the 
transaction will not be deemed reported late under 


’ section 16{a). Therefore, insiders are encouraged to 


provide an explanation as to why the grant is being 
reported on a Form 4. 

486 These plans generally include section 401(k) 
plans. LR.C. 401(k). 

486 Rule 16b-3(d). 

467 Rule 16b-3(e). 
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Consistent with the former rule, the rule 
also requires a six month holding period. 
Further, the exemptions for specified 
dispositions of plan securities to the 
issuer, such as cancellations and 
redemptions, are retained substantially 
as provided in the former and proposed 
rules, along with an exemption for 
dispositions pursuant to qualified 
domestic relations orders.'®® Finally, 
consistent with the former rules, the 
Rule has been revised from the 
reproposal to exempt all distributions to 
the participants from a Rule 16b-3 
plan.169 

The restructured rule is discussed in 
more detail below.!?7° 


A. General Exemptive Conditions of 
Rule 16b-3 


Rule 16b-3 as adopted today 
establishes two general conditions, a 
shareholder approval condition, and 
additional transaction-specific 
conditions necessary for a transaction 
pursuant to an employee benefit plan to 
be exempt from section 16(b).!7! The 
rule requires that transactions be 
pursuant to a written plan specifying the 
basis for determining eligibility and 
either the price and amount of securities 
to be awarded or the method by which 
the price and amount are to be 
determined.7? The plan or a written 
agreement also must provide that 
derivative securities are not transferable 
other than by will or the laws of descent 
and distribution.17* This latter condition 
is similar to the condition imposed on 
incentive stock options under the 
Internal Revenue Code !74 and has been 
a condition of the Rule 16b-3 exemption 
since 1952.'75 At the suggestion of 
commenters, the rule adopted today also 
permits transfers pursuant to qualified 
domestic relations orders.17° 


168 Rule 16b-3(f). The rule has been 
to specify all exempt plan dispositions in one 

aragraph. 

169 Rule 16b-3(g). 

170 Issuers and plan participants may continue to 
rely upon prior interpretive letters with respect to 
grants and transactions in existing rule 16b-3 plans 
until the Rules adopted today apply. See section 
VIL.C, infra. When the issuer becomes subject to 
new Rule 16b-3, interpretive letters inconsistent 
with new Rule 16b-3 may not be relied upon for 
gubsequent transactions under such plans. 

171 Transactions exempt under Rule 16b-3 will be 
reported on Form 5 (or, at the option of the reporting 
person, on a Form 4 filed before the due date of 
Form 5). See section II.C, supra. 

172 Rule 16b-3(a)(1). 

‘ Rule 16b-3(a)(2). The Rule makes it clear that, 
in accordance with current interpretation, a written 
beneficiary designation is not a transfer. See H.F. 
Ahmanson & Co. (August 28, 1989). 

174 LR.C. 422A. 

178 See Exchange Act Release No. 4754 (Sept. 24, 
1952) (17 FR 8901). 

176 LR.C. 401(a)(13) (26 U.S.C. 401(a)(13) (1988)) 
prohibits assignment or alienation of qualified: trust 


B. Shareholder Approval 


Upon reconsideration, the 
Commission has determined to retain 
the former shareholder approval 
condition in Rule 16b-3. This 
requirement was proposed to be deleted 
in favor of other safeguards against 
section 16(b) abuse, but concerned 
shareholders, commenting on the 
proposals, urged that shareholders have 
an interest in not only the level of 
compensation, but that compensation be 
designed to enhance the longer term 
horizons of management.!77 The 
adopted requirement parallels the 
former requirement, and thus plans that 
were not subject ta the shareholder 
approval requirement under the former 
rules are not subject to shareholder 
approval under the new rules. There are 
two types of such plans, both 
established as trusts. First, plan trusts 
containing issuer securities where less 
than 20 percent of the securities are held 
by insiders are excluded.!7® Second, 
pension and retirement plan trusts that 
have broad-based employee 
participation are excluded.!7® The 
overall effect of these two exemptions is 
to carry forward the current scope of the 
shareholder approval requirement; most 
grant and award plans will be subject to 
the shareholder approval requirement, 
and many participant-directed plans 
will qualify for exemption from the 
requirement because of the manner in 
which they are structured. 


interests, but provides an exception for transfers 
pursuant to qualified domestic relations orders. See 
LR.C. 414(p) (26 U.S.C. 414(p) (1988)). Commenters 
suggested a similar exception for Rule 16b-3(a)(2). 
These transfers would be an exception to the Rule 
16b-3 restrictions on transferability of derivative 
securities, even if the plan is not subject to section 
401(a)(13), and an exemption from section 16(b) is 
provided for such transactions pursuant to Rule 
16b-3(e)(3). See Abbe v. Goss, 411 F. Supp. 923 
(S.D.N.Y. 1975) (court found an exemption for an 
acquisition pursuant to a divorce decree). 

177 It should be noted that companies may be 
required to seek shareholder approval for their 
benefit plans pursuant to state law or the rules of 
self-regulatory organizations. See, e.g., N.Y. Bus. 
Corp. Law section 505(d); NYSE Company Manual 
section 312. 

178 These plans were exempt under former Rule 
16a-8(b) (17 CFR 240.16a-8(b)). The phrase used in 
that rule, “consists of equity securities with respect 
to which reports would otherwise be required” has 
been replaced with “consists of equity securities 
held by persons subject to section 16{a) of the Act,” 
which comports with the manner in which the 
former Rule was interpreted. 

179 These plans were exempt under former Rule 
16a-8(g)(3) (17 CFR 240.16a-8(g)(3)). The phrase 
used in that Rule, “whose employees generally are 
the beneficiaries of the plan,” has been replaced 
with “providing for broad-based employee 
participation,” which comports with the manner in 
which the former rule was interpreted and is the 
same phrase used in Rule 16b-3(d)(2)(i)(A), 
discussed infra. 


7255 


C. Grant or Award Transactions 


1. Disinterested Director Provision or 
Formula 


In addition to meeting the general 
exemptive conditions of Rule 16b-3 and 
the shareholder approval requirement, 
grants and awards of equity securities 
under an employee benefit plan must be 
made by a committee of two or more 
disinterested directors !®° or pursuant 
to a specific formula.'®! As under the 
reproposal, the disinterested 
administration requirement has been 
strengthened by requiring that award 
decisions be made by directors, who 
have fiduciary responsibilities to the 
company and shareholders. Upon 
reconsideration, the reproposal to 
extend the prohibition against 
administrators participating in any plan 
of the issuer to one year following such 
service is not deemed necessary and has 
not been adopted. Instead, the former 
requirement prohibiting participation for 
one year prior to serving as an 
administrator is retained. The Rule 
adopted today provides that it is a 
director's actual participation in a plan, 
rather than the eligibility of a director to 
participate, that affects his or her 
disinterested status.1®? 

Where an insider participating in an 
employee stock bonus or option plan 
can exercise discretion in determining 
either the amount of securities that may 
be acquired or other material terms of 
awards to the insider, the award is 
treated as a volitional acquisition, just 
like an open market purchase. If such an 
acquisition is preceded or followed by a 
matchable sale of a security within the 
statutory six-month period, any short- 
swing profit is recoverable. The 
disinterested administration 
requirement of Rule 16b-3 is designed to 
prevent insiders from having, directly or 
indirectly, any control over the terms of 
their own awards, and therefore 
removes the ability of the insiders to 
time their acquisitions under the plan to 
take advantage of inside information. It 
also provides assurance that plan 
administrators cannot be influenced by 
their own expectation of awards in 
plans of the issuer and accordingly 
shields them from any potential pressure 
from insiders to act in a less than 
independent fashion. 


180 Grants and awards also may be made by the 
entire Board of Directors, if all the members are 
disinterested persons. 

181 Rule 16b-3(c). 

182 Rule 16b-3(c). For greater clarity, the 
definition of “disinterested person” has been 
combined with the disinterested administration 
requirement. 





As under former Rule 16b-3, where a 
grant of bonus stock or the award of 
derivative securities meets the 
conditions of the new Rule, and thus is 
not within the control of the insider, that 
non-volitional transaction is an exempt 
purchase. Since the substantive 
decisions concerning the grant are made 
by disinterested administrators, the 
grant transaction is not one that the 
insider can cause in order to take 
advantage of inside information unfairly 
to effect a short-swing transaction. 
Awards of derivative securities meeting 
the Rule 16b-3 conditions are subject to 
the same conditions for exemption as 
grants of bonus stock, since the new 
rules treat derivative securities as a 
form of beneficial ownership of the 
underlying equity securities.*®* 

In response to comments, the 
disinterested administration 
requirement specifies several exceptions 
consistent with current staff 
interpretation. The Rule makes it clear 
that a director's disinterested status is 
not affected by participation in either a 
formula plan, automatic in operation,?®* 
or a broad-based participant-directed 
plan such as an employee thrift plan.'*5 
The Rule specifically provides that a 
director may choose between cash or an 
equivalent amount of issuer equity 
securities in lieu of the director's annual 
retainer fee or meeting fee without 
affecting the director's disinterested 
status.18¢ Finally, as provided under 
former Rule 16b-3, a director of the 
issuer is disinterested for purposes of 
administering plans that are not open to 
directors.1°7 

The rule provides that a formula may 
be used as an alternative to 
disinterested administration, or it may 
be used in tandem with decisions made 
by disinterested administrators.?** Such 
formulas serve as a substitute for the 
disinterested administration 
requirement by automatically 
establishing the terms of awards. As 
with the disinterested administration 
condition, the rule as adopted 
strengthens the safeguards associated 
with use of a formula by requiring 
greater specificity concerning award 
terms than is currently required. The 
amount, price and timing of awards to 
individuals or classes of employees 


18 See section [ILA, supra, 

184 Rule 16b-3(c)(2){i)(A). 

185 Rule 16b-3(c){2)(i)(B). 

108 Rale 18b-M{c}2Vi{C). Ther rules adopted 
today do not distinguish between 
Gaal So chpace Leoveongn creck eptatans erenie tet 


*S* Ruuke 1@b-Sich Mi). 


188 Rule 16b-3{c){2). 


must be set forth in the plan or 
automatically determined by the 
formula. 


2. Six Month Holding Period 


The rule, adopted as reproposed, also 
conditions the exemption for grants or 
awards of bonus stock and derivative 
securities under an employee benefit 
plan on a six month holding period. If an 
insider fails to adhere to this condition, 
and sells the securities within the six 
month period, the Rule 16b-3 exemption 
for the grant or award of the stock or 
derivative security is lost and the sale is 
matchable with the grant or award 
transaction, or other non-exempt 
acquisitions, for purposes of section 
16(b) short-swing profit recovery. The 
six month holding period provides an 
additional safeguard against short-swing 
transactions. 

A total of six months must elapse 
between the grant of the derivative 
securities and the sale of the securities 
underlying those derivative securities; 
the timing of the exercise does not affect 
the six month period. Of course, if the 
exercise occurs when the option is out- 
of-the-money, the exercise would not be 
exempt, and would be matchable with 
any sales of equity securities within six 
months before or after the exercise. The 
out-of-the-money exercise will not affect 
the exempt status of the grant. 


3. Treatment of Restricted Stock and 
Discount Stock 


Under the new Rule, the date of a 
grant or award is the date of acquisition; 
if the acquisition is exempt pursuant to 
Rule 16b-3, it would be reported on a 
deferred basis on Form 5, or may be 
reported earlier on Form 4. Consistent 
with prior interpretation, the acquisition 
of restricted stock containing vesting or 
forfeiture provisions likewise is deemed 
to occur as of the date of grant even if 
not vested or subject to risk of 
forfeiture.?©* If the stock is forfeited, the 
forfeiture would be reported on Form § 
(or earlier, on Form 4, at the option of 
the insider) as a cancellation without 
value received. The vesting of the stock 
or the lapse of a forfeiture provision is 
not a reportable event for purposes of 
section 16,199 

Interpretive questions have been 
raised concerning the treatment of 
discount or “cheap” stock grants.'** 


189 See, eg. UJB Financial Corp. (jan. 30, 1990). 

190 A note has been added to the Rule to reflect 
this position. 

191 “Cheap” stock is a right to purchase etock at a 


deep discount. 
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Cheap stock is treated the same as any 
other right to purchase equity securities. 
Therefore, awards with a fixed exercise 
price, such as par value, will be treated 
as the award of a derivative security.1®? 
However, grants or awards of cheap 
stock or rights having a floating exercise 
price at a discount, such as a price 
related to a percentage of market value 
of the underlying equity security on the 
date of exercise, are deemed to involve 
acquisitions of neither derivative 
securities nor equity securities.'®* Thus, 
a grant of these rights is not a section 16 
event. Commenters, however, were 
uncertain about the application of the 
new rules to the exercise of such rights. 
The rule, as adopted, clarifies that an 
insider is deemed to acquire the 
underlying equity securities, for 
purposes of Section 16({b), when the 
exercise price of an option or right with 
a floating exercise price is fixed.'** In 
the casc of cheap stock with a floating 
price, or other rights with a floating 
price, this usually occurs at exercise. 
Thus, the six month holding period | 
begins at exercise. If the grant of the 
right satisfied the conditions of the grant 
or award exemption of the Rule, the 
acquisition of the underlying equity 
securities would be treated as an award 
of an equity security at the time of 
exercise and would be exempt from 
section 16(b), subject to satisfaction of 
the holding period. 

D. Participant-Directed Transactions 


The Rule as reproposed provided four 
exemptions for transactions in 
participant-directed plans. These 
exemptions have been restructured for 
clarity and modified to address 
commenters’ concerns that a literal 
reading of the conditions as reproposed 
would render the exemptions 
unavailable to 401{k) plans and other 
similar stock purchase plans. In 
particular, commenters were concerned 
that the reproposed requirement that the 
plan be a retirement or pension plan 
could be read to preclude thrift plana 
from qualifying because they provide for 
in-service withdrawals. Concern was 
also raised that the reproposed 
requirement that the plan be open to all 
employees was too restrictive, because 
there may be separate classes of 


192 Because the exercise is exempt under Rule 
16b-6(b), there is no longer a need for separate 
interpretive relief for cheap stock. See Release No. 
34-16114 Q.£8{e). 

193 Rule 16a-1(c){6). See sections [1A and ILD, 
supra, for a discussion of ci with a floating 

exercise price. infra, addresses righ 
with eating & exercise ame ouned in the cuext 
ofa 

194 Rule 16b-3(c}{3}. 
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employees who do not participate in 
thrift plans, such as union employees 
who may receive different pension 

_ benefits pursuant to a collective 
bargaining agreement. The Commission 
did not intend to change the current 
exempt status of transactions in 401(k) 
plans or other broad-based thrift plans 
under Rule 16b-3, and has modified the 
rule to avoid such a result. 

As adopted, the rule exempts 
specified transactions within any 
participant-directed plan of an issuer,'®> 
where the plan satisfies the general 
exemptive conditions of the Rule and 
has been approved by shareholders, 
where required, and the participant- 
directed transaction satisfies one of four 
additional sets of conditions of the rule 
discussed below. Shareholder approval 
is retained as a condition for those 
participant-directed plans that were 
subject to the condition under former 
Rule 16b-3 because they could not 
satisfy the conditions of former Rule 
16a-8. Those plans would include 
director plans where the insider can 
choose periodically between cash and 
securities in lieu of an annual retainer. 

The first two exemptions are 
available for transactions in any 
participant-directed plan.!°° If either 
condition is met and the plan qualifies 
under Rule 16b-3, the transaction is 
exempt. First, transactions in such a 
plan are exempt when the participant's 
election is made at least six months in 
advance of its effective date, i.e., six 
months prior to any purchase of the 
securities under the plan.?®? Second, an 
exemption is provided for transactions 
conducted by terminated, retired, or 
disabled employees, or on behalf of 
deceased employees, to settle their pian 
accounts, because the timing of these 
events is not likely to present the 
opportunities for abuse that section 16 
addresses.’°® This exemption, as 
’ adopted, differs from the reproposal by 
the inclusion of a death and retirement 
provision, and by providing that the 
exempt transaction can occur on the 
date of termination or retirement rather 
than being deferred for six months after 
election. 

In contrast to the first two 
exemptions, the third and fourth 


195 Rule 16b-3(d). The exemption does not apply 
to transactions in self-directed individual retirement 
accounts. 

4°° Rule 16b-3(d)(1). 

197 Rule 18b-3(d)(1)(i). For example, insiders 

could elect to receive options or other securities in 
lieu of their annual retainer fee. As long as the 
election occurred at least six months prior to the 
implementation of the election, and was 
irrevocable, the acquisition would be exempt from 
section 16{b) 

198 Rule 16b-3(d)(1)(ii). 


exemptions are available only for 
participant-directed transactions 
relating to a thrift, pension, retirement, 
or other ongoing stock purchase plan.?9® 
These exemptions are provided for 
transactions undertaken as a result of 
an election to participate or to change 
participation levels and for intra-plan 
transfers. 

The third exemption provides that the 
initial and periodic purchase 
transactions resulting from an election 
to participate or an election to change 
levels of participation 2° under a plan 
satisfying general exemptive conditions 
of the rule and the shareholder approval 
condition (where applicable) are exempt 
if four safeguards are met to assure that 
plan transactions are ongoing and 
routine. 

First, the plan must be broad-based 
and not discriminate in favor of highly 
compensated employees.2°? This limits 
the exemption to routine plans where 
wide participation and equal treatment 
of all participating employees limits 
insiders’ opportunities to engage in 
short-swing speculation. 

Second, purchases under the plan 
within six months before an insider 
participant's withdrawal of plan 
securities (other than pursuant to a 
qualified domestic relations order, or at 
death, retirement, disability or 
termination) will lose their exempt 
status unless: (i) Following withdrawal, 
the insider ceases purchases of 
securities under the plan for six months, 
or (ii) the securities so distributed are 
held by the participant for six months 
before disposition.?°? This safeguard 


19® Rule 16b-3(d)(2). These exemptions are not 
available for participant-directed plans that are not 
ongoing in nature; for example, certain deferred 
compensation plans and director-only plans permit 
a choice between securities and cash on a one-time 
rather than a periodic basis. Such plans should 
instead look to the exemption in Rule 16b-3(d)(1)(i). 

200 A note to the rule clarifies the application of 
section 16 to investment elections and the resulting 
transactions. The elections are not subject to 
section 16 and therefore would not be reported. If 
not exempt from section 16{b), the transactions 
resulting from the election would be reportable on 
Form 4; otherwise they would be reportable 
voluntarily on Form 4 or as required on Form 5. 

201 Rule 16b-3(d)}(2){i}(A}. The broad-based and 
anti tion conditions replace the 
reproposed requirement that the plan be open to all 
employees. A plan satisfying the conditions of LR.C. 
bes Get U. ae. A100) (1988}) would satisfy the 

d-based employee 

juntcipenees ‘The pl plan cannot be a “top hat” plan 
or limited to insiders, but must include other classes 
of employees. The anti-discrimination requirement 
is similar to. LR.C. 401(a}(4) (26 USC. 401(a)(4) 
(1988)), and a plan satisfying LR.C. 401(a)(4) will 
satisfy this condition. It is not deemed 
discriminatory to base contributions or benefits on 
a percentage of salary. 

202 Rule 16b-3(d)}(2)(i)(B). 
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imposes a penalty on early withdrawal 
by insider participants to discourage 
non-periodic transactions generating 
short-swing profit and serves to 
encourage long-term investment 
strategies.2°S 

Third, similar to the second safeguard, 
insider participants electing to cease 
participation in a plan may not renew 
participation for six months.2°* This 
penalty is likewise intended to 
discourage insiders from using a plan to 
make purchases on a one-shot or 
episodic, rather than on an ongoing, 
routine, basis. 

The fourth safeguard is applicable to 
stock purchase plans, such as section 
423 plans,?°5 where the rights have 
floating exercise prices and there is no 
obligation to purchase the stock until the 
date of exercise or purchase. For such 
plans, the underlying securities must be 
held six months from the date the 
exercise or purchase price is 
determined.?°* Since rights to purchase 
stock at a price that floats with the 
market price provide different 
opportunities for abuse, the six month 
holding period requirement commencing 
at the date the price is fixed prevents 
insiders from profiting in a short-swing 
manner by selling the underlying stock 


203 The reproposals would have required that in- 
service withdrawals be accompanied by “significant 
penalties,” without further specification. Because of 
commenters’ concerns as to what would constitute 
an adequate penalty, the rule, as adopted, provides 
two alternative penalties to accommodate different 
types of plans. For example, since many stock 
purchase plans are not retirement plans, the 
securities often are distributed automatically on a 
periodic basis. For these plans, it may be more 
appropriate and practical to permit participants to 
elect a six month holding period. On the other hand, 
in the case of thrift plans, distributions often are 
made as a result of an economic hardship, and a six 
month holding period requirement could defeat the 
purpose of the withdrawal, but the six month ban 
from participation serves as an alternate safeguard. 

The rule as adopted also exempts extraordinary 
distributions of all of the issuer's securities held by 
the plan to participants, so that distributions 
resulting from cessation of the plan or transfer of 
plan assets will not be subject to the same 
restrictions as routine withdrawals, 

204 Rule 16b—3(d)(2){i)(C). The decision to cease 
participation or decrease participation is neither a 
purchase nor sale that requires an exemption from 
section 16, but the restrictions upon such decisions 
are a condition to exemption for the ongoing 
purchases. 

206 TR.C. 423. 

206 Rule Se eae Unlike thrift plans, 
participants in section 423 p lans generally do not 
purchase securities until the end of an “option 
period” of six months to a year, often at a discount 
such as 85 percent of market value. Participants 
commonly have the ability, until the last day of the 
option period, to change their election to participate 
in the plan and receive a refund of all monies 
withheld. If the plan, however, establishes a fixed 

purchase price, rather than a floating price, or does 
not permit the participant to cancel plan purchases 
retroactively, the six month holding period 


requirement is inapplicable. 





received from such rights within six 
months. 

The fourth and final participant- 
directed plan exemption covers 
acquisitions of employee securities or 
dispositions of such securities in 
connection with transfers among funds 
within a thrift plan, where the intra-plan 
transactions occur during a quarterly 
ten-day window period beginning on the 
third day after release of the fasuer’s 
quarterly financial information, if the 
insider has not within the prior six 
months made an election to effect an 
intra-plan transaction involving the 
isewer’s securities 227 Thus, an insider 
could make an intra-plan transfer during 
one of four window periods as long as 
there is only one election per six month 
period, or twe window perieds in a year. 
These window periods coincide with the 
release of the issuer’s quarterly financial 
reports, which serves as a safeguard 
against the insider having material 
information that the public does not 
have. The six month period is designed 
to prevent an insider from electing to 
purchase issuer securities by 
participating in an employer securities 
fund and then electing to self such 
gecurities by transferring oat of the find 


within six months, or vice versa. 
KE. Stock Appreciation Rights 

SARs that may be settfed only for 
rash, where either the award salishea 
the conditions of Rule 16b-3{c) or the 
cash-only SAR may be redeemed or 
exercised only upon a fixed date of 
redemption at feast six months after 
awari, or upon death, retirement, 
disability or termination of employment, 
are not deemed to be derivative 
securities and are exempt from section 
16.795 In contrast, SARs settled for stock 
ate derivative securities and are 
accorded the same treatment as 
options.*°* SARs that can be settled in 
either cash or stock, but are settled in 


cash, are treated as an exercise of an 


option {generally an exempt! Wwansection) 


and the simultaneous sale of 


207 Rule ee Arne see also Rule 18b-3{e}{3). 
this exemption the window period 


200 Fost an with other derivative securities, any 
ee for stock, or cash and 
stock, would be reported at grant and eligible for 
the exercise exemption of Rule 16b-8{b). 


underlying stock.**° If the cash 
settlement satisfies the conditions of the 
safe harbor, the sale upon the receipt of 


cash is exempt from section 18{b). The 


rule continues to impose conditions of 


shareholder approval, issuer information 
availability, disinterested 
administration, exercise of the SAR only 


during a window period except in 
specified situations, 211 and a six month 
holding period from the acquisition of 
the right to the date of the cash 
settlement.2*2 


Apart from traditional SARs, other 


securities or rights related to the 
securities have been deemed SARs 


under current staff interpretation where 
there is a right to receive cash in return 


for the surrender of the right or 
securities. For example, the right to 
surrender securities to satisfy tax 
withholding consequences of an option 
exercise is deemed an SAR 


equivalent.*'* A right that, by its terms, 


affords an opportunity to receive cash 
related to an appreciation in the value of 
the underlying equity securities will be 
treated as an SAR, but other derivative 


securities or underlying equity securities 
that do not have a cash component will 
not be so treated. The ability to receive 


cash in certain circumstances, such as a 
change of control, creates a cash 


component similar to a grant of an SAR. 


The addition of a cash component must 


satisfy the conditions of Rule 16b-3 for 


exemption.?!# 


210 Likewise, an SAR granted in tandem with a 
stock option, such that the exercise of one 
automatically cancels the other, will be treated the 
same as an SAR tha} can be sediled either in cash or 
stock. The fact that the SAR granted in tandem with 
a stock option can be settied only in cash and 
otherwise could satisfy the exclusion of Rule 1ta~ 


ao. if it were granted alone does not change the 


1. The election to exercise the SAR for cash, or 
nderlying 


this quarterly window period, or the election may 
be made in advance but take effect as of the next 
window period. 

#18 Rule 180-3(¢}. One of the conditions of the 
safe harbor is that the issuer releases information 
on a regular basis. Rule 16b-3(e}(1}{ii] has been 
modified to make it clear that a press telease is 
sufficient, whether or not it results in actual 
publication. 

*18 /d. An exercise of an option can be a taxable 
event under the Internal Revenue Code. Many plans 
permit option holders to surrender some of the stock 
that would be received upon exercise to satisfy the 
withholding tax requirement. This choice is similar 
to a cash settlement feature of an SAR and has been 
treated as such. See, e.g., Morgan Stanley Group, 
Inc. {June 22, 1990). This interpretation has been 
codified in the rule. 


14 Staff interpretive letters issued under the 
former rndes inconsistent with lids position may not 
be relied upon for transactions occurring after 
effective date of the new rules. See, eg., ener 
Lambert Co. (Feb. 8, 1990) {cash component added 
to restricted stock immediately prior to change of 
control treated as an SAR without new six month 
holding period requirement). 
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F. Cancellations, Expirations, 
Surrenders, and Qualified Domestic 
Relations Orders 


Historically, Rule 16b-3 has provided 
an exemption for specified dispositions 
of plan securities, including 
cancellations and expirations. The 
proposals provided similar exemptions. 
The reproposals added a condition for 
exemption that the cancellation, 
expiration, or surrender must not be 
accompanied by the receipt of 
consideration. Concern was expressed 
that a cancellation of an option : 
accompanied by a grant of a new option 
_would not be exempt. As a result, the 
Rule adopted today provides a specific 
exemption for cance))ations attendant 
on grants of replacement options.*15 
Additionally, an exemption for a 
disposition of plan securities pursuant to 
a qualified domestic relation order has 
been added.®*® 


G. Distributions From a Plan 


The rule adopted today makes it clear 
that the exemption for distributions 
applies to participant-directed plans as 
well as distributions from grant or 
award plans if the conditions of the rule 
are satisfied.217 Since securities are 
deemed purchased when acquired under 
the plan, distributions from a plan 
simply represent a change from indirect 
{o direct ownership. Thus, it is 
appropriate to apply the exemption to 
distributions from either type of plan.?** 
The exemption applies only to 
distributions of equity securities, not 
cash payments in liev of the equity 
security. If, for example, the insider 
surrenders 500 shares of stock in his or 


her account to the issuer for cash, the 
receipt of cash would be deemed a sale 


‘of the 500 shares for purposes of section 


16.219 


V. Other Rules 


A. Pro Rata Rights, Stock Splits and 
Stock Dividends 


In response to comment received, the 
reproposed rule exempting the pro rata 


28 Rule 18b-3{fHf2). Cancellations without value 
received are no addressed in Rule 16b-3 
because they are exempt under the 
derivative securities rule, Rule 18b-8{4). 

216 Rule 16b-3{f){3). 

217 Rule 16b-3(g). 

218 The reproposed requirement that past 
acquisitions be en prior to or 
con' the distribution has been 
deleted as a 

219 Cash distributions from a plan 
account unrelated to equity securities of the issuer 
are not subject to section 16. Thus, if an insider 
withdraws cash from his or her interest in the "s 
money market fund, this event would be neither a 
purchase nor a sale for purposes of section 16. 
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grant of subscription rights has been 
modified to include an exemption for the 
acquisition of pro rata grants of rights to 
a)) holders of a class of equity securities 
registered under section 12 of the 
Exchange Act22¢ As commenters 
pointed out, there is no reason under 
section 16 to distinguish subscription 
rights from other rights, such as a 
‘repurchase right or “poison pill,” that 
are awarded pro rata to all holders of 
the underlying equity security registered 
under section 12, since the opportunity 
for the abuse addressed by section 16 is 


limited where all shareholders are 


treated equally. When subscription or 
similar rights are exercised, the 
treneeciian is treated as the exercise of 
a derivative security and is reported 
accordingly.?** 

The rules as proposed would have 
exempted stock splits and stock 
dividends from section 16{b) but would 
have required the transaction to be 
reported on Form 5. The Commission 
has concluded that neither section 16 
reporting nor short-swing liability 
should apply to stock splits, stock 
dividends, or grants of rights where the 
grants are provided pro rata to all 
security holders, as these are non- 
discretionary transactions, and do not 
present the opportunity for abuse 
intended to be addressed by section 16. 
Information regarding stock splits and 
stock dividends is readily available to 

the public through issuer press releases 
and periodic Commission filings. 
Accordingly, the exemption provides 
both a reporting and short-swing profit 
recovery exemption for pro rata awards 
such as subscription rights or 
shareholder rights, as well as changes in 
the number of equity securities owned 
pursuant to pro rata stock splits and 
stock dividends. Should the holdings of 
an insider change as a result of such 
events, the insider may note the reason 
for the change in the space provided on 
the Form 4 or Form 5.222 


B. Canadian Issuers 
The reproposals contained an 


- exemption for reporting persons of 
Canadian issuers. The Commission has 
determined not to adopt the exemption 
at this time. The matter will be 


considered in connection with the 


220 Rule 16a-9. This rule replaces proposed Rules 
16b-2 and 16b-10. 

221 With the deletion of the separate Rule 18b-2 
exemption for subscription rights, repropesed Rule 
18d-8 has been renumbered Rule 16b-2. 

223 The same is true if the exercise price or 
amount of shares underlying a derivative security 
po iia earn as ctroe 

vide: 


Commission's proposed 
multijurisdictional disclosure system. 223 
C. Owner of Any Security of the Issuer 


The Commission continues to believe 


that a shareholder does not lose 
standing to sue under section 16(b} by 
virtue of the fact that, as a result of a 
business combination transaction, the 
shareholder is divested of ownership of 


shares in the company in whose 
securities the shcrt-swing profits are 


alleged to have been made.®** However, 


in light of the fact that the Supreme 
Court has granted certiorari in the case 


of Mendell v. Gollust, the Commission 
has determined not to adopt the 


proposed definition of “owner of any 
security of the issuer” #** at this time. 


D. Section 16{d)—Market Makers 
The Commission also has determined 


not to adopt proposed Rule 16d-1 at this 
time. Prior interpretations and no-action 


\etters under section 18{d) remain in 


effect. 


In addition, questions have been 
raised concerning the applicability of 
section 16(d) to transactions on a 


nationa) securities exchange that are 
incident to over-the-counter market 
taking activities. Persons making a 


market on a national securities 


exchange are not eligible for the section 


16(d) exemption. However, section 16{d) 
has been interpreted by the staff to 


exempt purchases and sales of closed- 


end fund shares by an affiliated market 


maker for its trading account even 
though the shares may be purchased on 
a national securities exchange, if the 
transactions occur in the ordinary 
course of business for the purpose of 


maintaining a foreign over-the-counter 
market for the securities and the 


purchases and sales are in response to 
actual or anticipated demand of its 
customers in the foreign market.*** This 


229 See Release No. 33-6879 (Oct. 22, 1990) (55 FR 
46288). 

Se rasan iatiaailiiahcstta aa 
Commission, Amicus Curiae, Mendeii v. Gollust, 
909 F.2d 724 (2d Cir. 1990), cert granted, 59 U.S.L.W. 
3460 (U.S. Jan. 7, 1991} (Na. 90-659}. 

#26 Proposed Rule 16a-1(h), reproposed Rule 16a- 
1g). 

© cicmbaididiaaiadss Co., Ltd. (November 1, 
1990). In C.R.A. Realty v. Tri-South Investments, 738 
P22 73 (2d Cir. a8 the court held that 
transactions in the underlying common stock, which 
was listed on a national securities exchange, were 


exempt under section 16{d) where the transactions 
were incidental to the maintenance of an over-the- 


counter market in debentures convertible into the 
common stock. In this case, the convertible 
debentures were traded over-the-counter while the 
underlying common stock was listed on a national 
securities exchange. 


interpretation is extended to 
transactions, even those made on a 
national securities exchange, that are 
incident to the establishment or 
maintenance of a domestic or foreign 
over-the-counter market, provided that 
the transactions are in the ordinary 
course of the dealer’s business in 
providing liquidity in the over-the- 
counter market and the securities 
purchased on a national securities 
exchange are held in the dealer’s trading 
account to be used solely for providing 
liquidity and not for investment. 


VL. Compliance With Section 16(a) 
A. Delinquent Reporting Under Section 
16(a} 

Compliance with section 16(a} 
continues to be a problem,?*7 despite 
publicly expressed Commission concern, 
continued enforcement actions against 
delinquent filers, and recent legislation 
that permits the Commission to seek 
fines for section 16{a} viclations.22¢ 
Although the percentage of 
delinquencies has decreased in the past 
two years, it continues to be 
unacceptably high. 


B. Item 405 of Regulation S-K 


To address the non-compliance 
problem, Item 405 of Regulation S-K 
adopted today requires a registrant 77° 
to disclose in proxy and information 
statements, Form 10-K reports, and 
Form N-SAR reports information 
regarding delinquent section 16 filings 
by insiders.**° A registrant must 
identify by name its insiders who, 

uring the fiscal year, reported 
transactions late or failed to file 


required reports, and must oa the 
number of delinquent filings and 


227 During calendar year 1988, approximately 37 
percent of reportable market transactions were filed 
more than three days late. For calendar year 1989 
the delinquency rate was 36 percent. For the first 
ten months of calendar year 1990, the rate was 21 


percent. These figures do not take into account 
required Forms 3 and 4 that never have been filed. 


See also section VULA of both the Proposing and 


ities Enforcement Remedies and 
Stock Reform Act of 1990,” S, 647, Public Law 100. 109- 
429. 


22° Registrants having a class of equity securities 
registered pursuant to section 12 of the Exchange 


Act, closed-end investment co: registered 
under the Investment Company Act, and holding 


companies registered under the the Public Utility 
Hele Company Act of 1935 are subject to Item 


30 Item 405(a}. Such disclosure will be required 
in definitive proxy or information statements and 
will not create a separate obligation to file 
preliminary proxy or information statements. This 
disclooare ie required tn part I of Porm 10-X. or 
may be incorporated by reference from 
definitive proxy or information cneanenhe as 
required by Form 10-K. 
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transactions for each such insider. It is 
not necessary to disclose the details of 
the late reported transactions. Upon 
further consideration, the Commission 
has determined not to adopt the 
proposal to require registrants to 
disclose their procedures to assist 
insiders with their section 16({a) 
compliance, since such a requirement 
would not likely result in disclosure 
useful to shareholders. 

Item 405 requires a registrant to 
disclose any known late filing or failure 
by an insider to file a report required by 
section 16(a).2** As stated in the 
proposing releases, a registrant will not 
be liable for incorrect disclosures 
pursuant to Item 405 if the information 
reported is consistent with the 
information disclosed on the Forms 3, 4 
and 5 or amendments sent to the 
registrant by the insider pursuant to 
Rule 16a-3(e). A registrant does not 
have an obligation under Item 405 to 
research or make inquiry regarding 
delinquent section 16(a) filings. Any 
form received by the registrant within 
three calendar days of the required filing 
date may be presumed to have been 
filed with the Commission on a timely 
basis.2%2 An issuer may rely on a 
written representation from the insider 
that no Form 5 filing is required.2** The 
Item has been revised to make it clear 
that, while the registrant must retain the 
written representation for two years, 
failure to do so does not violate the 
Commission rules, but simply removes 
the safe harbor protection for 
responsibility for incorrect disclosure. 

If a particular transaction or holding 
has not been reported, the insider 
should amend the original filing or make 
a new filing to report the transaction.?5* 
The transaction reported in an untimely 
manner would be disclosed pursuant to 
Item 405 for the fiscal year in which the 
report was filed, even if the transaction 
related to and should have been 
reported in a prior fiscal year.?35 

Delinquent filings reported prior to the 
effective date of the new rules are not 
required to be disclosed pursuant to 
Item 405. Although not disclosed in the 
proxy statement, such delinquencies 
nonetheless are violations of section 
16(a). On or after the effective date of 


231 A known failure to file would include, but not 
be limited to, a failure to file a Form 3, which is 
required of all insiders, and a failure to file a Form 5 
in the absence of a written representation by the 
insider that no such filing is required. 

282 Item 405(b)(1). 

#39 Item 405(b)(2). 

#°4 For a discussion of the insider's duty to 
review past transactions to ascertain whether all 
required reports have been filed, see section IL.C.2, 
supra. 

235 See Note to Item 405(a). 


the new rules, if a registrant receives a 
Form 3, 4, or 5 during the fiscal year 
reporting holdings or transactions that 
were required to have been reported at 
an earlier date, disclosure of delinquent 
filers under Item 405 would be required. 

To assist the Commission and 
shareholders in identifying those 
registrants disclosing delinquent filings 
or transactions by insiders, the cover 
page of Form 10-K has been amended. 
Registrants will check the designated 
space on the cover page if disclosure of 
delinquent filers pursuant to Item 405 is 
not contained in the Form and will not 
be contained in the proxy or information 
statement incorporated by reference. If 
at the time of filing the Form 10-K the 
registrant does not yet know whether 
such disclosure will be contained in the 
proxy or information statement or the 
Form 10-K amendment containing the 
part III information, the box should not 
be checked. If the box is not checked, 
this will not be taken as a statement that 
there will be Item 405 disclosure of 
delinquent filers, but rather that the 
registrant may not have the requisite 
knowledge at the time the Form 10-K is 
filed.2%¢ 


VII. Transition to New System 
A. General Application 


All of the rules adopted today, except 
for Rule 16b-3, Item 405 of Regulation S— 
K, and, in certain cases, Rule 16b-6(b) 
become effective May 1, 1991 (“effective 
date”). As discussed below, a phase-in 
period until September 1, 1992 is 
provided for employee benefit plans. 
Disclosure of delinquent filers under 
Item 405 will be required for registrants 
whose fiscal year ends on or after 
November 1, 1991. In general, the Rule 
16b-6(b) exemption for specified option 
exercises is effective May-1, 1991, 
subject to a six month holding period 
requirement as discussed below. 

There is no “grandfathering” of the 
former rules. Thus, no benefit plan or 
reporting person will be entitled to rely 
on the former rules once the new rules 
are phased in, except as to reporting and 
transactions conducted prior to the 
effective date of the new rules. Staff 
interpretations inconsistent with the 
new rules may not be relied upon for 
transactions occurring after the effective 
date of the rules and the related phase- 
in schedule. 

The new rules affect the application of 
section 16 to various persons. Those 
subject to section 16 under the new rules 
will be required to file a Form 3 by the 
later of May 1, 1991, or 10 days after 
becoming an officer, director or ten 


236 See the Instruction to Item 10 of Form 10-K. 
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percent holder, if they have not already 
filed one under the former rules. 
Transactions made prior to the effective 
date by persons becoming insiders 
solely as a result of the new rules would 
not be reportable, or subject to short- 
swing profit recovery. Persons ceasing 
to be insiders as a result of the new 
rules should file a Form 4 by May 1, 1991 
(or, in the case of transactions 
conducted in April 1991, by May 10, 
1991) disclosing all reportable 
transactions prior to the effective date 
that have not yet been reported.?57 
Unlike other situations where insider 
status is terminated,?** those persons 
ceasing to be insiders by operation of 
the rules adopted today will have no 
post-termination reporting obligations. 

Transactions required to be reported 
under the new rules, but not under the 
former rules, would be reportable as of 
the effective date of the rules.2** Thus, 
all transactions conducted on or after 
May 1, 1991, would be reportable unless 
exempt from reporting under the new 
rules. 

Transactions occurring prior to the 
effective date that were exempt under 
the former rules would continue to be 
exempt from the short-swing profit 
recovery provisions of section 16(b), 
even if such transaction would not be 
exempt if made under the new rules. 
However, transactions not exempt from 
section 16(b) under the former rules that 
are conducted prior to the effective date 
would continue to be matchable with 
non-exempt transactions conducted 
after the effective date for short-swing 
profit recovery purposes. 

The new Forms 3, 4, and 5 should be 
used for any filings after May 1, 1991.2*° 
Form 5 must be filed within 45 days 
after the registrant's fiscal year-end 
following the effective date of the new 
rules, even where the year-end occurs a 
short time after the effective date, to 
reflect (1) transactions exempt from 
section 16(b) that took place on or after 
May 1, 1991 not previously reported, and 
(2) holdings and transactions, whether 
or not before the effective date, that 
were required to be reported on a Form 


231 The insider should use the old forms to report 
encouraged 


these transactions and is to note on the 
Form 4 that this is expected to be the final filing. For 
a discussion of the insider’s duty to disclose 
unreported transactions, see section II.C.2, supra. 

238 See section II.A.2, supra. 

239 For example, option grants pursuant to Rule 
16b-3 and dividend reinvestment plan transactions 
were not required to be reported under the former 
Tules, but must be reported on Form 5 under the new 
rules. 

240 Copies of new forms can be requested from 
the Commission's publications unit at (202) 272-7460 
or (202) 272-7461. 
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3 or 4, but were not so reported by the 
due date of the Form 5. 


B. Derivative Securities 


Derivative securities not previously 
reported that were acquired under the 
former rules should be reported on the 
first form otherwise required to be filed 
after May 1. Holdings of derivative 
securities should be reported regardless 
of whether they are presently 
exercisable or vested.2*! 

The new exemption for exercises on 
or after May 1 of options that are not 
out-of-the-money 24? will apply to 
options acquired under the former rules 
in the following manner. For options 
acquired under a Rule 16b-3 plan, the 
exemption is available if at least six 
months elapses between the acquisition 
of the option and the disposition of the 
underlying securities. For other 
derivative securities, the derivative 
security must be held six months from 
the date of acquisition and may not be 
exercised during this time. If the insider 
does not comply with the six month 
holding period requirement, the newly 
adopted exemption for the exercise 
would not be available. 

Staff.interpretation under the former 
rules will continue to apply to cash-only 
instruments (e.g., phantom stock or 
performance units) awarded prior to 
May 1, 1991. On or after that date, an 
award of a cash-only instrument will not 
be deemed a derivative security under 
Rule 16a-1(c) if the instrument has a 
fixed date of redemption or its grant 
complies with the disinterested 
administration requirement of either 
former or adopted Rule 16b-3.243 


C. Employee Benefit Plans 


While the new reporting rules under 
section 16(a) concerning employee 
benefit plan transactions become 
effective on May 1, 1991 with the other 


‘ rules adopted today, the substantive 


conditions of new Rule 16b-3 need not 
be phased in until September 1, 1992. 
Until this date, registrants may elect to 
rely on the section 16{b) exemptions 
contained in former Rules 16a-8(b), 16a- 
8{g)(3), and 16b-3, and the staff 
interpretations thereunder, not 
otherwise vacated by the staff, or they 
may conform their plans to new Rule 
16b-3. The delayed phase-in period is to 
provide ample time for registrants to 
review the rule changes and amend their 
plans accordingly.?** If registrants 
delay phase-in of new Rule 16b-3, they 
must continue to comply with the former 
rules. 

During the phase-in period, registrants 
may not elect to comply with selected 
provisions of either the former or new 
rules. When a registrant chooses to 
adopt a plan that complies with the new 
rules or convert one of its plans to the 
new rules, all plans must be converted. 
This will provide consistency of 
application of the new rules to insiders 
of the registrant. The former rules may 
not continue to be relied on by 
registrants and insiders beyond 
September 1, 1992. 

Transactions under Rule 16b-3 must 
be reported as provided by the new 
rules during the phase-in period. Many 
insiders participating in employee plans 
established in trust form, such as ERISA 
plans, relied upon former Rule 16a-8 for 
both a reporting and liability exemption 
for intra-trust transactions. Insiders may 
continue to rely upon the former rule 
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during the phase-in period for purposes 
of section 16{b), but they will lose the 
reporting exemption on May 1, 1991 
since only the substantive requirements 
for the exemption from section 16{b) are 
to be phased in. Therefore, these 
transactions, although exempt from 
section 16(b), would be required to be 
reported on Form 5 with other exempt 
transactions. 


D. Item 405 Disclosure of Delinquent 
Reporting Persons 


The Commission has determined to 
permit registrants to delay Item 405 
disclosure if the fiscal year ends before 
November 1, 1991. These registrants 
would include the required disclosure 
for the partial year with the Item 405 
disclosure for the next fiscal year. As a 
result, some registrants may have up to 
18 months of disclosure under Item 405 
in their 1992 filing. Late reports filed 
with the Commission before May 1, 1991 
are not included in the issuer's Item 405 
disclosure obligation. In contrast, late 
reports filed on or after that date are 
included and must be disclosed by the 
issuer, whether or not the transactions 
to which the reports relate occurred in 
an earlier fiscal year. Accordingly, 
insiders filing reports late or reporting 
late transactions on or after May 1, 1991 
will be identified in the proxy statement, 
information statement, Form 10-K, or 
Form N-SAR pursuant to Item 405 of 
Regulation S-K, for fiscal years ending 
on or after November 1, 1991. 


VIII. Charts Comparing Former and New 
Rules and Interpretations 


A. The following chart lists the former 
rules and how they will change under 
the new regulatory scheme. 


change. 
Only persons who become subject to section 16 by the issuer's registration under section 12 will have pre-insider 
transactions subject to section 16. 


oaaenasiad 4 ta uibuinieaan cneniee tateatiasameetinmaneeintagieinnineiin 


| No 


change. 
--| After the 12-month grace period fr fiduciaries an estate oF trust 
insider with a 


is 


ith tat corp. Pargrahe (c) ane (9) have oon dated Since 


pecuniary interest 
eo (c) is unnecessary. Paragraph (d) was a typographical error. 


the staff of the Division of Corporation Finance 
intends to issue shortly an interpretive release 

the shareholder approval requirement. 
Further, where a plan amendment is submitted for 
shareholder approval, whether or not such 
amendment is for the purpose of conforming a plan 
to the new rules, the proposal will no longer trigger 
a requirement to file the proxy or information 
statement in preliminary form. 


securities, except that a decision to use the adopted 
rule for cash-only derivative securities will not 
trigger a requirement to conform all other plans of 
the issuer. 

24¢ Plan amendments designed to conform with 
the rules adopted today are not deemed material 
and need not satisfy the shareholder approval 
requirement of Rule 16b-3. It should be noted that 


241 Former Rule 16a-6({a) (17 CFR 240.16a-6{a)) 
provided that options were not reportable until they 
became exercisable. This exemption has been 
deleted. 

242 Rule 16b-6(b). 

243 The 16 month phase-in period for employee 
benefit plans discussed in section C below will 
apply to plans awarding cash-only derivative 
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Former rule Substantive changes 


16a-3( 
16a-1(a)(2), 16a- 
1(a)(5), 16a-8. directed 
&: itsnarar nd denoent tacos anesepman ab teoinen Ratatat tank ent ste ate tint 
4. Trustee no longer may report in piace of the beneficiaries. 
5. Remainder interests are excluded only where remainder holders do not exercise investment control. 
6. Deletion of exclusion for pension or retirement plans (but see new Rule 16b-3(d)(2)) and business trusts with over 25 


7. Definition of “immediate family” expanded to include grandchildren, grandparents, siblings, in-laws, and adoptive 
relationships. Moved to Rule i6a-1(e): 


ee ee ne ee 


Sone from section 16(b) only. 
exemption for investment companies transactions exempted by rule under section 17(a) of the Investment 


ae eee eee ee ene eee 
1. The disinterested administration requirement has been modified by requiring a committee of two or more disinterested 
directors to make grants and awards. The alternative to disinterested administration for automatic plans has been 
to permit no discretion by interested persons. 
. Deletion of paragraph (c) plan limitations. 
ion of transferability restriction exception for qualified domestic relations. 
of the definition of “exercise of an option.” 


..| Conversions exempt from section 16(b) without need to satisfy the conditions of Rule 16b-9. 


ee ee ee ee ee 
as well. Exemption for stock splits and dividends added 
No change. 
Deletion of the equal participation requirement. 
...| No change. 
No change. 


B.The following chart lists the new new rule is derived, and a summary of 
rules, the former rule from which the the new rule’s content. 


+ Beneficial ownership, Two tier analysis of ownership: Section 13(d) determines 10% holder. er cls dommente, pecuniary 
interest determines ownership. Indirect pecuniary interests and exclusions from beneficial ownership identified. 
Definition of call equivalent position as one that benefits from an increase in value of underlying 
Definition of derivative securities. Excludes pledges, pro rata merger rights, specified cash-only securities (phantom stock), 
broad-based products, and interests in employee benefit plans. 
Definition of equity security of such issuer. includes any right related to equity security of the issuer. 
_ See tae dea 16a-1(f) None Definition of officer to include policy-making executives principal financial 
16a-1(e) = and fi \ 
accounting officers of the issuer. 
168-1(Q) «..-.ceccecescsenee Definition of portfolio security. 
chen .| Definition of put equivalent position as one that benefits from a decrease in value of underlying security 


_| Transactions by certain fiduciaries exempt for 12 months. 
«| 168-1) .......000+000--0-.] General filing requirement. 
ad a sccerereesereee] Additional Form 3 is not required under certain circumstances. 


m issuer. 
Form 5 must be filed within 45 days after end of issuer’s fiscal year unless no transactions conducted and reporting is 
current. 


ee Specifies the transactions that may be reported on Form 5. 

.-««| Date on which a Form 3, 4, or 5 is deemed filed. 
Derivative and underlying securities are the same class of securities.. Specifies reporting of exercises and conversions. 
Exemption for odd-lot dealers. 

= ee ee 
ee transactions are not reported. 
Exemption for stock splits, dividends, and grants of pro rata rights. 
An exemption from section 16(a) serves as an exemption from section 16(b). 
Investment companies. 
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Summary of new rule 


of securities of a holding company in return for distribution of securities held. 
..| Exemption for bona-fide gifts and transactions resulting from the laws of descent and distribution. 


..| Derivative securities. 
Transactions in derivative securities equivalent to transactions in the underlying securities. 
for 


me for securities dispositions. 
Exemption for “net long” derivative security position. 
Arbitrage 


transactions. 
Applicability of section 16 to investment companies. 
Requirement to disclose delinquent reporting persons. 


C. The following chart notes the effect under Release 34~-18114 (Sept. 24, 1981) modified substantively by the new rules. 
of the new rules upon the Division of (46 FR 48147). Listed below are the Answers not listed here remain the 
Corporation Finance's interpretations questions where the answers have been same under the new rules. 


beneficial ownership under Rule 16a-1(a); one for purposes of determining whether a person is a ten 
percent holder subject to section 16 and the other, involving pecuniary interests, which is otherwise applicable to transactions and 
securities 


reported. 

Mr. Smith would report the foundation’s holdings only if he had a pecuniary interest (which is unlikely in this case). In addition, if Mr. Smith 
shared or exercised investment contro! and he or a member of his immediate family had a pecuniary interest, pursuant to Rule 16a- 
eee cee Ce ete ee ee ek ee ee 

Metina check ghee etl cco ham ellen gga thio 5 :teenecer atm ata 16a-1(a)(2)(iii). 

Rie investment control reports. Rule 16a-8(b)(4). 

Stock dividends are no longer reportable events, pursuant to Rule 16a-9. 

..| Rule 16a-1(c)(3) addresses cash-only SARs. Where the timing of exercise of a cash-only SAR is within the control of the holder and the 
award of the SAR does not comply with Rule 16b-3, the SAR may be a derivative security subject to section 16. The grant of an SAR not 
exempt under Rule 16a-1(c)(3) is deemed a purchase. The exercise of the SAR for stock is treated as a stock option. The receipt of cash 
is treated as a sale. 

Last sentence is true no longer. A holder of convertible securities would not become a ten percent holder unless he or she would 
beneficially own over ten percent of the underlying equity securities if converted. 

...| Only persons who are already officers or directors and become subject to section 16 solely as a result of the issuer’s registration of equity 
securities under section 12 are required to report transactions that may have occurred prior to becoming subject to section 16. (See 
Question 34.) 

To determine what constitutes 10% of a class of equity securities, the rules under section 13(d) would apply. A class of section 12 voting 
preferred stock is deemed a separate class of equity securities. 

eee et ne Sen te a ee new eet 

profit 


: ecceaeatcin: Teclaatineis cai tha id Witoia ees ibaridite ds torn 
days, the securities underlying such derivative security are not beneficially 
of determining 10% beneficial owner status under Rules 16a-1(a)(1) and 13d-3. 


the 

the. same although former Rule 16a~-6 was deleted. Standardized 
The Ee ceiceasen ey Una bis cap idle to td Uaaaind Gatlin cnet tenthien ots Guahetly autre 
under Rule 16a-1(c)(3). 


, intra-plan transactions may be exempt under Rule 16b-3(d). 
“ of securities from any benefit plans are exempt pursuant to Rule 16b-3(g). 
Since a distribution is exempt from section 16(b), it is reportable on Form 5. 
..| if the insider trustee, or a member of the trustee’s immediate family, has a pecuniary interest in the trust corpus, the trust becomes subject 
to section 16. See Rule 16a-8(a)(1){ii. 
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Question No. Effect of the new rules 


..| Former Rule 16a-8(d) has been deleted. Each beneficiary must report individually his or her beneficial ownership, subject to Rule 
Former Rule 16a-8(g)(3) has been deleted in favor of Rule 16b-3(d). The answer remaine the same although the analysis 
Former Rule 16a-8(g)(4) has been deleted. Business trusts are treated as corporations. 

..| Substitute $10,000 for $3,000. Gift transactions are exempted separately. 

..| Bona fide gifts are exempt under Rule 16b-5. 

DRIP > acquisitions are exempt pursuant to Rule 16b-2 and are reported on Form 5. 
Participation 


specified dispositions. See Rule 16b-3(f). 


atecerererecscersccocsces 


such as par value, the right is a derivative security. Tas eaaies of tho tight ta extergt ender fade Web-ORe 
such as ten percent of market value, the right is not treated as a derivative security until the price is 


as ton ek et ui insets daca ethnical niin aiomiaiania aacieeatins i inamainitiainian 
Even of the securities are deferred, they are deemed acquired under section 16 when they are awarded. 
ituations (a) and (b) do not create a derivative security. Situation (c) is a transaction subject to section 16(b), unless exempt under Rule 
16b-3(d)(1)Gi). ; 
exercises are exempt. The shares received from the exercise may be sold, but are matchable with purchases made within six 
months of the sale. 
The interpretation was reversed by staff letters to Nixon, Hargrave, Devans & Doyle (Jan. 7, 1982) and Debevoise é Plimpton (Jan. 7, 


1982). The interpretations set forth in the cited letters would not be changed. 

..| The illustrated plan does not satisfy the disinterested administration requirement; however, it may be exempt under Rule 16b-3(d). 

P ee en ee net ee participants may exercise discretion. 
ee recipient is not disinterested. Illustration (2) changes because disinterested 
status is contingent on participation, rather than eligibility to participate. 
Either the plan must be administered: by a committee where all committee members are disinterested or awards are made automatically 


under a formula, or a combination of both. 
Former Rule 16b-3(c) has been deleted. 
3 ee ee 
Each 


cancelled. If the option has no cash component and one is added it Is deemed a grant of an SAR, requiring a new six month 


security 
holding period for exemption. 
permitting 


The letters 


of the six month period, and thereby 


under Q. 115 


modifying this interpretation (and 
above), should not be relied upon for future transactions. See, e.g., Gannett Co., inc. (Nov. 3, 1989); Sfiaas Cop (hunt, 00 
Only two disinterested administrators are required under the new rules. 
.| The rule is not satisfied because insiders effectively can choose between cash and stock by determining the date of exercise. 
Limited rights with a cash component are treated the same as SARs. 
a Securities with a cash component may be cash settied outside of the window period in connection with a change of control situation f the 


IX. Cost-Benefit Analysis 


It appears to the Commission that, 
while some additional costs to issuers 
and insiders may result from the 
comprehensive restructuring of the rules 
under section 16, such costs will be 
outweighed by the savings to insiders 
with respect to deferred reporting for 
exempt transactions and increased 
compliance with section 16(a) as a result 
of Item 405, which will benefit issuers, 
shareholders, and investors. 


X. Availability of Final Regulatory 
Flexibility Analysis 


In accordance with the Regulatory 
Flexibility Act, 5 U.S.C. 604, the 
Commission has prepared a Final 


Regulatory Flexibility Analysis with 
regard to proposed amendments to 
Rules 16a-1, 16a-2, 16a-3, 16a—4, 16a-5, 
16a-6, 16a~7, 16a-8, 16a-9, 16a-10, 16a—- 
11, 16b--1, 16b-2, 16b-3, 16b-4, 16b-5, 
16b-6, 16b-7, 16b-8, 16b-9, 16b-10, 16b- 
11, 160-1, 16c-2, 16c-3, Schedule 14A, 
Forms 10-K, 3, and 4, the addition of a 
new Form 5, Rule 16c-4, and the deletion 
of Rule 12h-2 under the Exchange Act, 
as well as the addition of a new Item 
405 to Regulation S-K. Also a subject of 
this analysis is a proposed amendment 
to Rule 30f-1 and Form N-SAR under 
the Investment Company Act of 1940. A 
corresponding Initial Regulatory 
Flexibility Analysis was prepared and a 
summary of that analysis was included 


in the proposing release. A summary of 
the revised corresponding Initial 
Regulatory Flexibility Analysis was 
included in the reproposing release. 
Members of the public who wish to 
obtain a copy of the Final Regulatory 
Flexibility Analysis should contact 
Brian J. Lane or Richard P. Konrath, 
Office of Disclosure Policy, Division of 
Corporation Finance, Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington, DC 20549. 


XI. Request for Comment 


Any interested person wishing to 
submit written comments on the exit 
box requirement on Form 4 and Form 5 
are requested to do so by.March 31, 
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1991. Comments on this inquiry will be 
considered by the Commission in 
complying with its responsibilities under 
section 23(a) of the Exchange Act.2*5 


XII. Statutory Basis 


The amendments to the proxy rules, 
Form 10-K, Regulation S-K, and the 
section 16 rules are being adopted by 
the Commission pursuant to Exchange 
Act sections 3(a)(11),2*® 3(a)(12),247 
3(b),248 9(b), 249 10{a),25° 12(h),25* 
13(a),25? 14,253 16, and 23(a). The 
amendments to Form N-SAR and Rule 
30f-1 are being adopted pursuant to 
Investment Company Act sections 30 #54 
and 38.255 As the section 16 rules relate 
to the Investment Company Act and the 
Public Utility Holding Company Act 
they also are adopted pursuant to 
Investment Company Act sections 30 
and 38, and Public Utility Holding 
Company Act Sections 17 25° and 20,257 
respectively. 


List of Subjects in 17 CFR Parts 229, 240, 
249, 270, and 274 


Reporting, recordkeeping 


requirements, and securities. 
XIIL. Text of New Rules 


In accordance with the foregoing, title 
17, chapter II of the Code of Federal 
Regulations is amended as follows: 


PART 229—STANDARD 
INSTRUCTIONS FOR FILING FORMS 
UNDER SECURITIES ACT OF 1933, 
SECURITIES EXCHANGE ACT OF 1934, 
AND ENERGY POLICY AND 
CONSERVATION ACT OF 1975— 
REGULATION S-K 


1. The authority citation for part 229 is 
revised to read as follows: 


Authority: 15 U.S.C. 77£, 77g, 77h, 77}, 778, 
77aa(25), 77aa(26), 77ddd, 77eee, 77g¢g, 
77bhh, 77iii, 77nnn, 77sss, 78c, 78i, 78}, 78/, 
78m, 78n, 780, 78p, 78w, 80a-8, 80a-29, 80a-30 
and 80a-37, unless otherwise noted. 


2. New § 229.405 is added to subpart 
229.400 to read as follows: 


245 15 U.S.C. 78w(a) (1968). 
246 15 U.S.C. 78c(a)(11) (1988). 
247 15 U.S.C. 78c(a)(12) (1988). 
248 15 U.S.C. 78c(b) (1988). 

24° 15 U.S.C. 78i(b) (1988). 

250 15 U.S.C. 78j(a) (1988). 

261 15 U.S.C. 78l(h) (1988). 

22 15 U.S.C. 78m(a) (1988). 
253 15 U.S.C. 78n (1988). 

254 15 U.S.C. 80-29 (1988). 
255 15 U.S.C. 80a-37 (1988). 
258 15 U.S.C. 79q (1988). 

287 15 U.S.C. 79t (1988). 


§ 229.405 (item 405) Compliance with 
section 16(a) of the Exchange Act. 

Every registrant having a class of 
equity securities registered pursuant to 
section 12 of the Exchange Act (15 
U.S.C. 78/), every closed-end investment 
company registered under the 
Investment Company Act of 1940 (15 
U.S.C. 80a-1 et seq.), and every holding 
company registered pursuant to the 
Public Utility Holding Company Act of 
1935 (15 U.S.C. 79a et seq.) shall: 

(a) Based solely upon a review of 
Forms 3 (§ 249.103) and 4 (§ 249.104) and 
amendments thereto furnished to the 

* registrant pursuant to § 240.16a-3(e) 
during its most recent fiscal year and 
Forms 5 and amendments thereto 
($ 249.105) furnished to the registrant 
with respect to its most recent fiscal 
year, and any written representation 
referred to in paragraph (b)(2)(i) of this 
Item. 

(1) Identify each person who, at any 
time during the fiscal year, was a 
director, officer, beneficial owner of 
more than ten percent of any class of 
equity securities of the registrant 
registered pursuant to section 12 of the 
Exchange Act, or any other person 
subject to section 16 of the Exchange 
Act with respect to the registrant 
because of the requirements of section 
30 of the Investment Company Act or 
section 17 of the Public Utility Holding 
Company Act (“reporting person”) that 
failed to file on a timely basis, as 
disclosed in the above Forms, reports 
required by section 16(a) of the 
Exchange Act during the most recent 
fiscal year or prior fiscal years. 

(2) For each such person, set forth the 
number of late reports, the number of 
transactions that were not reported on a 
timely basis, and any known failure to 
file a required Form. 


Note: The disclosure requirement is based 
on a review of the forms submitted to the 
registrant during and with respect to its most 
recent fiscal year, as specified above. 
Accordingly, a failure to file timely need only 
be disclosed once. For example, if in the most 
recently concluded fiscal year a reporting 
person filed a Form 4 disclosing a transaction 
that took place in the prior fiscal year, and 
should have been reported in that year, the 
registrant should disclose that late filing and 
transaction pursuant to this Item 405 with 
respect to the most recently concluded fiscal 
year, but not in material filed with respect to 
subsequent years. 


(b) With respect to the disclosure 
required by paragraph (a) of this Item: 

(1) A form received by the registrant 
within three calendar days of the 
required filing date may be presumed to 
have been filed with the Commission by 
the required filing date. 
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(2) If the registrant (i) receives a 
written representation from the 
reporting person that no Form 5 is 
required; and (ii) maintains the 
representation for two years, making a 
copy available to the Commission or its 
staff upon request, the registrant need 
not identify such reporting person 
pursuant to paragraph (a) of this Item as 
having failed to file a Form 5 with 
respect to that fiscal year. 


PART 240—GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 


3. The authority citation for Part 240 is 
revised to read as follows: 


Authority: 15 U.S.C. 77c, 77d, 778, 78c, 78d, 
78i, 78), 781, 78m, 78n, 780, 78p, 788, 78w, 78x, 
79q, 79t, 80a-29, 80a-37, unless otherwise 
noted. 


4. The authority citations following 
§§ 240.16a—-1 through 240.16a-10 are 
removed. 

5. By amending § 240.3b-7 by revising 
the following phrases in the fifth and 
sixth lines to read as follows: 


§ 240.3b-7 Definition of “executive 
officer.” 

* * * principal business unit, 
division or function (such as sales, 
administration, or finance), * * * 


§ 240.12h-2 [Removed] 


6. Section 240.12h-2 is removed. 
7. By revising Item 7(b) of § 240.14a- 
101 to read as follows: 


§ 240.14a-101 Schedule 14A. Information 
required in proxy statement. 
* * * ® * 
Item 7. Directors and executive officers. 
* * * * * 

(b) The information required by Items 401, 
404 (a) and (c), and 405 of Regulation S-K 
(§ 229.401, § 229.404 and § 229.405 of this 
chapter). 
* * * * 2 

8. Sections 240.16a-1 through 16a-10 
are revised, and the undesignated center 
heading preceding them is revised, as 
follows, and § 240.16a-11 is removed: 


Reports of Directors, Officers, and 
Principal Shareholders 


§ 240.16a-1 Definition of Terms. 

Terms defined in this rule shall apply 
solely to section 16 of the Act and the 
rules thereunder. These terms shall not 
be limited to section 16({a) of the Act but 
also shall apply to all other subsections 
under section 16 of the Act. 

(a) The term beneficial owner shall 
have the following applications: 

(1) Solely for purposes of determining 
whether a person is a beneficial owner 





of more than ten percent of any class of 
equity securities registered pursuant to 
section 12 of the Act, the term 
“beneficial owner” shall mean any 
person who is deemed a beneficial 
owner pursuant to section 13(d) of the 
Act and the rules thereunder; provided, 
however, that the following institutions 
or persons shall not be deemed the 
beneficial owner of securities of such 
class held for the benefit of third parties 
or in customer or fiduciary accounts in 
the ordinary course of business (or in 
the case of an employee benefit plan 
specified in paragraph (a)(1)}(vi) of this 
section, of securities of such class 
allccated to plan participants where 
participants have voting power) as long 
as such shares are acquired by such 
institutions or persons without the 
purpose or effect of changing or 
influencing control of the issuer or 
engaging in any arrangement subject to 
Rule 13d-3(b) (§ 240.13d-3(b)): 

(i) A broker or dealer registered under 
Section 15 of the Act; 

(ii) A bank as defined in section 
3(a)(6) of the Act; 

(iii) An insurance company as defined 
in section 3({a)(19) of the Act; 

(iv) An investment company 
registered under section 8 of the 
Investment Company Act of 1940 (15 
U.S.C. 80a-8); 

(v) An investment adviser registered 
under section 203 of the Investment 
Advisers Act of 1940 (15 U.S.C. 80b-3); 

(vi) An employee benefit plan or a 
pension fund which is subject to the 
provisions of the Employee Retirement 
Income Security Act of 1974, as 
amended, 29 U.S.C. 1001 et seg. 
(“Employee Retirement Income Security 
Act”), or an endowment fund; 

(vii) A parent holding company, 
provided the aggregate amount held 
directly by the parent, and directly and 
indirectly by its subsidiaries that are not 
persons specified in § 240.16a—1(a)(1) (i) 
through (vi), does not exceed one 
percent of the securities of the subject 
class; and 

(viii) A group, provided that all the 
members are persons specified in 
§ 240.16a—1(a)(1) (i) through (vii). 

Note to paragraph (a). Pursuant to this 
section, a person deemed a beneficial owner 
of more than ten percent of any class of 
equity securities registered under section 12 
of the Act would file a Form 3 (§ 249.103), but 
the securities holdings disclosed on Form 3, 
and changes in beneficial ownership 
on subsequent Forms 4 (§ 249.104) or 5 
(§ 249.105), would be determined by the 
definition of “beneficial owner” in paragraph 
(a)(2) of this section. 


(2) Other than for purposes of 


determining whether a person is a 
beneficial owner of more than ten 


percent of any class of equity securities 
registered under Section 12 of the Act, 
the term beneficial owner shall mean 
any person who, directly or indirectly, 
through any contract, arrangement, 
understanding, relationship or 
otherwise, has or shares a direct or 
indirect pecuniary interest in the equity 
securities, subject to the following: 

(i) The term pecuniary interest in any 
class of equity securities shall mean the 
opportunity, directly or indirectly, to 
profit or share in any profit derived from 
a transaction in the subject securities. 

(ii) The term indirect pecuniary 
interest in any class of equity securities 
shall include, but not be limited to: 

(A) Securities held by members of a 
person’s immediate family sharing the 
same heusehold; 

(B) A general partner's proportionate 
interest in the portfolio securities held 
by a general or limited partnership. The 
general partner’s proportionate interest, 
as evidenced by the partnership 
agreement in effect at the time of the 
transaction and the partnership’s most 
recent financial statements, shall be the 
greater of: 

(1) The general partner’s share of the 
partnership’s profits, including profits 
attributed to any limited partnership 
interests held by the general partner and 
any other interests in profits that arise 
from the purchase and sale of the 
partnership’s portfolio securities; or 

(2) The general partner's share of the 
partnership capital account, including 
the share attributable to any limited 
partnership interest held by the general 
partner. 

(C) A performance-related fee, other 
than an asset-based fee, received by any 
broker, dealer, bank, insurance 
company, investment company, 
investment adviser, investment 
manager, trustee or person or entity 
performing a similar function; provided, 
however, that no pecuniary interest 
shall be present where: 

(2) The performance-related fee, 
regardless of when payable, is 
calculated based upon net capital gains 
and/or net capital appreciation 
generated from the portfolio or from the 
fiduciary'’s overall performance over a 
period of one year or more; and 

(2) Equity securities of the issuer do 
not account for more than ten percent of 
the market value of the portfolio. A right 
to a nonperformance-related fee alone 
shall not represent a pecuniary interest 
in the securities; 

(D) A person's right to dividends that 
is separated or separable from the 
underlying securities. Otherwise, a right 
to dividends alone shall not represent a 
pecuniary interest in the securities; 
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(E) A person’s interest in securities 
held by a trust, as specified in § 240.16a~ 
8(b); and 

(F) A person’s right to acquire equity 
securities through the exercisé or 
conversion of any derivative security, 
whether or not presently exercisable. 

(iii) A shareholder shall not be 
deemed to have a pecuniary interest in 
the portfolio securities held by a 
corporation or similar entity in which 
the person owns securities if the 
shareholder is not a controlling 
shareholder of the entity and does not 
have or share investment control over 
the entity’s portfolio. 

(3) Where more than one person 
subject to section 16 is deemed to be a 
beneficial owner of the same equity 
securities, all such persons must report 
as beneficial owners of the securities. In 
such cases, the amount of short-swing 
profit recoverable shall not be increased 
above the amount recoverable if there 
were only one beneficial owner. 

(4) Any person filing a statement 
pursuant to section 16(a) of the Act may 
state that the filing shall not be deemed 
an admission that such person is, for 
purposes of section 16 of the Act or 
otherwise, the beneficial owner of any 
equity securities covered by the 
statement. 

(5) The following interests are deemed 
not to confer beneficial ownership for 
purposes of section 16 of the Act: 

(i) Interests in portfolio securities held 
by any holding company registered 
under the Public Utility Holding 
Company Act of 1935 (15 U.S.C. 79a et 
seq.); 

(ii) Interests in portfolio securities 
held by any investment company 
registered under the Investment 
Company Act of 1940 (15 U.S.C. 80a-1 et 
seq.}; and 

(iii) Interests in securities comprising 
part of a broad-based, publicly traded 
market basket or index of stocks, 
approved for trading by the appropriate 
federal governmental authority. 

(b) The term cal/ equivalent position 
shall mean a derivative security position 
that increases in value as the value of 
the underlying equity increases, 
including, but not limited to, a long 
convertible security, a long call option, 
and a short put option position. 

(c) The term derivative securities 
shall mean any option, warrant, 
convertible security, stock appreciation 
right, or similar right with an exercise or 
conversion privilege at a price related to 
an equity security, or similar securities 
with a value derived from the value of 
an equity security, but shall not include: 

(1) Rights of a pledgee of securities to 
sell the pledged securities, 
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(2) Rights of all holders of a class of 
securities of an issuer to receive 
securities pro rata, or obligations to 
dispose of securities, as a result of a 
merger, exchange offer, or consolidation 
involving the issue: of the securities; 

(3) Securities that may be redeemed or 
exercised only for cash and do not 
permit the receipt of equity securities in 
lieu of cash, if the securities either: 

{i) Are awarded pursuant to an 
employee benefit plan satisfying the 
provisions of § 240.16b-3(c); or 

(ii) May be redeemed or exercised 
only upon a fixed date or dates at least 
six months after award, or upon death, 
retirement, disability or termination of 
employment; 

(4) Interests in broad-based index 
options, broad-based index futures, and 
broad-based publicly traded market 
baskets of stocks approved for trading 
by the appropriate federal governmental 
authority; 

(5) Interests or rights to participate in 
employee benefit plans of the issuer; or 

(6) Rights with an exercise or 
conversion privilege at a price that is 
not fixed. 

(d) The term equity security of such 
issuer shall mean any equity security or 
derivative security relating to an issuer, 
whether or not issued by that issuer. 

(e) The term immediate family shall 
mean any child, stepchild, grandchild, 
parent, stepparent, grandparent, spouse, 
sibling, mother-in-law, father-in-law, 
son-in-law, daughter-in-law, brother-in- 
law, or sister-in-law, and shail include 
adoptive relationships. 

{f) The term officer shall mean an 
issuer's president, principal financial 
officer, or principal accounting officer 
(or, if there is no such accounting officer, 
the controller), any vice-president of the 
issuer in charge of a principal business 
unit, division or function [such as sales, 
administration or finance), any other 
officer who performs a policy-making 
function, or any other person who 
performs similar policy-making 
functions for the issuer. Officers of the 
issuer's parent(s) or subsidiaries shall 
be deemed officers of the issuer if they 
perform such policy-making functions 
for the issuer. In addition, when the 
issuer is a limited partnership, see 
or employees of the general partner({ 
who perform policy-making oe for 
the limited are deemed 
officers of the limited partnership. When 
the issuer is a trust, officers or 
employees of the trustee{s) who perform 
policy-making functions for the trust are 
deemed officers of the trust. 

Note: “Policy-making function” is not 
intended to include functions 
that are not significant. If pursuant to Item 
401(b) of Regulation S-K (§ 229.401(b)) the 


issuer identifies a person as an “executive 
officer,” it is presumed that the Board of 
Directors has made that judgment and that 
the persons so identified are the officers for 


purposes of Section 16 of the Act, as are such 
other persons enumerated in this paragraph 
(f) but not in Item 401{b). 


(g) The term portfolio securities shall 
mean all securities owned by an entity, 
other than securities issued by the 
entity. 

{h) The term put equivalent position 
shall mean a derivative security position 
that increases in value as the value of 
the underlying equity decreases, 
including, but not limited to, a long put 
option and a short call option position. 


§ 240.16a-2 Persons and transactions 
subject to section 16. 

Any person who is the beneficial 
owner, directly or indirectly, of more 
than ten percent of any class of equity 
securities (“ten percent beneficial 
owner’) registered pursuant to section 
12 of the Act, any director or officer of 
the issuer of such securities, and any 
person specified in section 17{a) of the 
Public Utility Holding Company Act of 
1935 or section 30(f} of the Investment 
Company Act of 1940, including any 
person specified in § 240.16a-8, shall be 
subject to the provisions of section 16 of 
the Act. The rules under section 16 of 
the Act apply to any class of equity 
securities of an issuer whether or not 
registered under section 12 of the Act. 
The rules under section 16 of the Act 
also apply to non-equity securities as 
provided by the Public Utility Holding 
Company Act of 1935 and the 
Investment Company Act of 1940. With 
respect to.transactions by persons 
subject to section 16 of the Act: 

(a) A transaction{s) carried out by a 
director or officer in the six months prior 
to the director or officer bec 
subject to section 16 of the Act shall be 
subject to section 16 of the Act and 
reported on the first required Form 4 
only if the transaction{s) occurred 
within six months of the transaction 
giving rise to the Form 4 filing obligation 
and the director or officer became 
subject to section 16 of the Act solely as 
a result of the issuer registering a class 
of equity securities pursuant to section 
12 of the Act. 

(b) A transaction{s) following the 
cessation of director or officer status 
shall be subject to section 16 of the Act 
only if executed within six months of a 
transaction that occurred while that 
person was a director or officer. 

(c) The transaction that results in a 

person becoming a ten percent 
beneficial owner is not subject to 
section 16 of the Act unless the person 
otherwise is subject to section 16 of the 


Act. A ten percent beneficial owner not 
a subject to section 16 of the 
report only those transactions 
cuubened cai while the beneficial owner of 
more than ten percent of a class of 
equity securities of the issuer registered 
pursuant to section 12 of the Act. - 

(d)(1) Transactions by a person or 
entity shall be exempt from the 
provisions of section 16 of the Act for 
the 12 months following appointment 
and qualification, to the extent such 
person or entity is acting as: 

(i) Executor or administrator of the 
estate of a decedent; 

(ii) Guardian or member of a 
committee for an incompetent; 

(iii) Receiver, trustee in bankruptcy, 
assignee for the benefit of creditors, 
conservator, liquidating agent, or other 
similar person duly authorized by law to 
administer the estate or assets of 
another person; or 

{iv) Fiduciary in a similar capacity. 

(2) Transactions by such person or 
entity acting in a capacity specified in 
paragraph (d)(1) of this section after the 
period specified in that paragraph shall 
be subject to section 16 of the Act only 
where the estate, trust or other entity is 
a beneficial owner of more than ten 
percent of any class of equity security 
registered pursuant to section 12 of the 
Act, or the fiduciary is a person 
described in § 240.16a-8(a)(1)(ii). 


(a) Initial statements of beneficial 
ownership of equity securities required 
by section 16{a) of the Act shall be filed 
on Form 3. Statements of changes in 
beneficial ownership required by that 
section shall be filed on Form 4. Annual 
statements shall be filed on Form 5. At 
the election of the reporting person, any 
transaction required to be reported on 
Form 5 may be reported on an earlier 
filed Form 4. All such statements shall 
be prepared and filed in accordance 
with the requirements of the applicable 
form. 

(b) A person filing statements 
pursuant to section 16(a) of the Act with 
respect to any class of equity securities 

registered pursuant to section 12 of the 
Act haaee not file an additional 
statement on Form 3: 

(1) When an additional class of equity 
securities of the same issuer becomes 
registered pursuant to section 12 of the 
Act; or 

(2) When such person assumes a 
different or an additional relationship to 
the same issuer (for example, when an 
officer becomes a director). 

(c) Any issuer that has equity 
securities listed on more than one 





national securities exchange may 
designate one exchange as the only 
exchange with which reports pursuant 
to section 16(a) of the Act need be filed. 
Such designation shall be made in 
writing and shall be filed with the 
Commission and with each national 
securities exchange on which any equity 
security of the issuer is listed at the time 
of such election. The reporting person's 
obligation to file reports with each 
national securities exchange on which 
any equity security of the issuer is listed 
shall be satisfied by filing with the 
exchange so designated. 

(d) Any person required to file a 
statement with respect to securities of a 
single issuer under both section 16(a) of 
the Act and either section 17(a) of the 
Public Utility Holding Company Act of 
1935 or section 30(f) of the Investment 
Company Act of 1940 may file a single 
statement containing the required 
information, which will be deemed to be 
filed under both Acts. 

(e) Any person required to file a 
statement under section 16(a) of the Act 
shall, not later than the time the 
statement is transmitted for filing with 
the Commission, send or deliver a 
duplicate to the person designated by 
the issuer to receive such statements, or, 
in the absence of such a designation, to 
the issuer’s corporate secretary or 
person performing equivalent functions. 

(f)(1) A Form 5 shall be filed by every 
person who at any time during the 
issuer's fiscal year was subject to 
section 16 of the Act with respect to 
such issuer, except as provided in 
paragraph (f)(2) of this section. The 
Form shall be filed within 45 days after 
the issuer's fiscal year end, and shall 
disclose the following holdings and 
transactions not reported previously on 
Forms 3, 4 or 5: 

(i) All transactions during the most 
recent fiscal year that were either 
exempt from section 16(b) of the Act or 
constituted small acquisitions pursuant 
to § 240.16a-6(a); 

(ii) All holdings and transactions that 
should have been reported during the 
most recent fiscal year, but were not; 
and 

(iii) With respect to the first Form 5 
requirement for a reporting person, all 
holdings and transactions that should 
have been reported in each of the 
issuer's last two fiscal years but were 
not, based on the reporting person's 
reasonable belief in good faith in the 
completeness and accuracy of the 
information. 

(2) Notwithstanding the above, no 
Form 5 shall be required where all 
transactions otherwise required to be 
reported on the Form 5 have been 


reported before the due date of the Form 
5. 


Note: Persons no longer subject to section 
16 of the Act, but who were subject to the 
Section at any time during the issuer's fiscal 
year, must file a Form 5 unless paragraph 
(f}(2) is satisfied. See also § 240.16a-2(b) 
regarding the reporting obligations of persons 
ceasing to be officers or directors, 

(g) All transactions shall be reported 
on Form 4, except as follows: 

(1) Small acquisitions as specified in 
§ 240.16a-6(a) shall be reported in the 
manner specified by that section; 

(2) Exercises and conversions of 
derivative securities exempted pursuant 
to § 240.16b-6(b) shall be reported in the 
manner specified by § 240.16a-4; and 

(3) Transactions that are exempted by 
operation of any rule pursuant to section 
16(b) of the Act, other than exercises 
and conversions of derivative securities 
exempted pursuant to § 240.16b-6(b), 
shall be reported on either Form 5, or, at 
the option of the reporting person, Form 
4, but in no event later than the due date 
of the Form 5 with respect to the fiscal 
year in which the transaction occurred. 

(h) The date of filing with the 
Commission shall be the date of receipt 
by the Commission; Provided, however, 
That a Form 3, 4, or 5 shall be deemed to 
have been timely filed if the filing 
person establishes that the Form had 
been transmitted timely to a-third party 
company or governmental entity 
providing delivery services in the 
ordinary course of business, which 
guaranteed delivery of the filing to the 
Commission no later than the required 
filing date. 


§ 240.16a-4 Derivative securities. 


(a) For purposes of section 16 of the 
Act, both derivative securities and the 
underlying securities to which they 
relate shall be deemed to be the same 
class of equity securities, except that the 
acquisition or disposition of any 
derivative security shall be separately 
reported. 

(b) The exercise or conversion of a 
call equivalent position shall be 
reported no later than the next Form 4 
otherwise required or the Form 5 filed 
with respect to the fiscal year in which 
the transaction occurred, whichever is 
earlier, and shall be treated for reporting 
purposes as: 

(1) A purchase of the underlying 
security; and 

(2) A closing of the derivative security 
position. 

(c) The exercise of a put equivalent 
position shall be reported no later than 
the next Form 4 otherwise required or 
the Form 5 filed with respect to the 
fiscal year in which the transaction 
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occurred, whichever is earlier, and shall 
be treated for reporting purposes as: 

(1) A sale of the underlying security; 
and : 

(2) A closing of the derivative security 
position. 

(d) If the next Form 4 otherwise 
required or the Form 5 is due within 
fewer than ten days after an exercise or 
conversion, the exercise or conversion 
may be reported on the next required 
report. 


Note: Under § 240.16b-6(b), a purchase or 
sale resulting from an exercise or conversion 
of a derivative security generally is exempt 
from section 16(b) of the Act. 


§ 240.16a-5 Odd-lot dealers. 


Transactions by an odd-lot dealer (a) 
in odd-lots as reasonably necessary to 
carry on odd-lot transactions, or (b) in 
round lots to offset odd-lot transactions 
previously or simultaneously executed 
or reasonably anticipated in the usual 
course of business, shall be exempt from 
the provisions of section 16(a) of the Act 
with respect to participation by such 
odd-lot dealer in such transaction. 


§ 240.16a-6 Small acquisitions. 

(a) Any acquisition of an equity 
security not exceeding $10,000 in. market 
value, or of the right to acquire such 
securities, shall be reported no later 
than the next Form 4 otherwise required 
or the Form 5 filed with respect to the 
fiscal year in which the transaction 
occurred, whichever is earlier, subject to 
the following conditions: 

(1} Total acquisitions of securities of 
the same class (including securities 
underlying derivative securities) within 
the prior six months do not exceed 
$10,000 in market value; and 

(2) The person making the acquisition 
does not within six months thereafter 
make any disposition, other than by a 
transaction exempt from section 16(b) of 
the Act. 

(b) Should an acquisition no longer 
qualify for the reporting deferral in 
paragraph (a) of this section, all such 
acquisitions that have not yet been 
reported shall be reported on a Form 4 
within ten days after the close of-the 
calendar month in which the conditions 
of paragraph (a) of this section are no 
longer met. 

(c) If the next Form 4 otherwise 
required or the Form 5 is due within 
fewer than ten days after an acquisition 
subject to the section, the acquisition 
may be reported on the next required 
report. 
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§ 240.16a-7 Transactions effected in 
connection with a distribution. 

(a) Any purchase and sale, or sale and 
purchase, of a security that is made in 
connection with the distribution of a 
substantial block of securities shall be 
exempt from the provisions of section 
16{a) of the Act, to the extent specified 
in this rule, subject to the following 
conditions: 

(1) The person effecting the 
transaction is engaged in the business of 
distributing securities and is 
participating in good faith, in the 
ordinary course of such business, in the 
ne of such block of securities; 
an 

(2) The security involved in the 
transaction is: 

(i) Part of such block of securities and 
is acquired by the person effecting the 
transaction, with a view to distribution 
thereof, from the issuer or other person 
on whose behalf such securities are 
being distributed or from a person who 
is participating in good faith in the 
distribution of such block of securities; 
or 

(ii) A security purchased in good faith 
by or for the account of the person 
effecting the transaction for the purpose 
of stabilizing the market price of 
securities of the class being distributed 
or to cover an over-allotment or other 
short position created in connection 
with such distribution. 

(b) Each person participating in the 
transaction must qualify on an 
individual basis for an exemption 
pursuant to this section. 


§240.16a-8 Trusts. 


(a) Persons subject to section 16.—{1) 
Trusts. A trust shail be subject to 
section 16 of the Act with respect to 
securities of the issuer if: 

{i) The trust is a beneficial owner, 
pursuant to § 240.16a-1{a}{1)}, of more 
than ten percent of any class of equity 
securities of the issuer registered 
pursuant to section 12 of the Act (“ten 
percent beneficial owner”); or 

(ii) The trustee otherwise is subject to 
section 16 of the Act and exercises or 
shares investment control over the 
issuer's securities held by the trust, and 
either the trustee or a member of the 
trustee’s immediate family has a 
pecuniary interest in the issuer's 
securities held by the trust, except 
where the trustee is: 

(A) An entity or person that in the 
ordinary course of business acts as 
trustee, and is specified in § 240.16a- 
1(a)(1) (i) through {viii}; or 

(B) An officer or director of the issuer 
serving as trustee for the issuer's 
employee benefit plan trust. 


(2) Trustees, beneficiaries, and 
settiors. In determining whether a 
trustee, beneficiary, or settlor is a ten 
percent b owner with respect to 
the issuer: 

(i) Such persons shall be deemed the 
beneficial owner of the issuer's 
securities held by the trust, to the extent 
specified by § 240.16a—1{a){1); and 

(ii) Settlors shall be deemed the 
beneficial owner of the issuer's 
securities held by the trust where they 
have the power to revoke the trust 
without the consent of another person. 

(b) Trust holdings and transactions. If 
the trust is subject to section 16 of the 
Act, all holdings and transactions in the 
issuer's securities held by the trust shall 
be reported by the trustee on behalf of 
the trust, and need not be reported by 
other parties, except as follows: 

(1) Trusts. The trust need not report 
holdings and transactions in the issuer’s 
securities held by the trust in an 
employee benefit plan subject to the 
Employee Retirement Income Security 
Act over which no trustee exercises 
investment control. 

(2) Trustees. If, as provided by 
§ 240.16a-1[a){2), a trustee subject to 
section 16 of the Act has a pecuniary 
interest in any holding or transaction in 
the issuer's securities held by the trust, 
such holding or transaction shall be 
attributed to the trustee and shall be 
reported by the trustee in the trustee's 
individual capacity, as well as on behalf 
of the trust. With respect to performance 
fees and holdings of the trustee's 
immediate family, trustees shall be 
deemed to have a pecuniary interest in 
the trust holdings and transactions in 
the following circumstances: 

(i) A performance fee is received that 
does not meet the proviso of § 240.16a- 
1(a){2){ii)(C); or 

(ii) At least one beneficiary of the 
trust is a member of the trustee’s 
immediate family. The pecuniary 
interest of the immediate family 
member(s) shall be attributed to and 
reported by the trustee. 

(3) Beneficiaries. A beneficiary 
subject to section 16 of the Act shall 
have or share reporting obligations with 
respect to transactions in the issuer's 
securities held by the trust, if the 
beneficiary is a beneficial owner of the 
securities pursuant to § 240.16a—1(a)(2), 
as follows: 

(i) If a beneficiary shares investment 
control with the trustee with respect to a 
trust transaction, the transaction shall 
be attributed to and reported by both 
the beneficiary and the trust; 

(ii) If a beneficiary has investment 
control with respect to a trust 
transaction without consultation with 
the trustee, the transaction shall be 


attributed to and reported by the 
beneficiary only; and 

(iii) In making a determination as to 
whether a beneficiary is the beneficial 
owner of the securities pursuant to 
§ 240.16a-1(a)(2), beneficiaries shall be 
deemed to have a pecuniary interest in 
the issuer's securities held by the trust 
to the extent of their pro rata interest in 
the trust where the trustee does not 
exercise exclusive investment control. 

(4) Settiors. If a settlor subject to 
section 16 of the Act reserves the right 
to revoke the trust without the consent 
of another person, the trust holdings and 
transactions shall be attributed to and 
reported by the settlor instead of the 
trust; Provided, however, That if the 
settlor does not exercise or share 
investment control over the issuer's 
securities held by the trust, the trust 
holdings and transactions shall be 
attributed to and reported by the trust 
instead of the settlor. 

(c) Remainder interests. Remainder 
interests in a trust are deemed not to 
confer beneficial o for 
purposes of section 16 of the Act, 
provided that the persons with the 
remainder interests have no power, 
directly or indirectly, to exercise or 
share investment control over the trust. 

{d) A trust, trustee, beneficiary or 
settlor becoming subject to section 16{a) 
of the Act pursuant to this rule also shall 
be subject to sections 16(b) and 16{c) of 
the Act. 


§ 240.16a-9 Stock splits, stock dividends, 
and pro rata rights. 

The following shall be exempt from 
section 16 of the Act: 

(a) The increase or decrease in the 
number of securities held as a result of a 
stock split or stock dividend applying 
equally to all securities of that class; 
and 

(b) The acquisition of rights, such as 
shareholder or pre-emptive rights, 
pursuant to a pro rata grant to all 
holders of the same class of equity 
securities registered under section 12 of 
the Act. 


Note: The exercise or sale of a pro rata 
right shall be reported pursuant to § 240.16a- 
4 and the exercise shall be eligible for 
exemption from section 16(b) of the Act 
pursuant to § 240.16b-6(b). 


§ oe Exemptions under section 
16(a 

Except as provided in § 240.16a-6, any 
transaction exempted from the 
requirements of section 16({a) of the Act, 
insofar as it is otherwise subject to the 
provisions of section 16(b), shall be 
likewise exempt from section 16(b) of 
the Act. 
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9. Sections 240.16b-1 through 16b-8 
are revised, §§ 240.16b-9 through 16b-11 
are removed and the center heading is 
republished as follows: 


Exemption of Certain Transactions From 
Section 16(b) 


§ 240.16b-1 Transactions approved by a 
regulatory authority. 


(a) Any purchase and sale, or sale and 
purchase, of a security shall be exempt 
from section 16{b) of the Act, if the 
transaction is effected by an investment 
company registered under the 
Investment Company Act of 1940 (15 
U.S.C. 80a-1 et seq.) and both the 
purchase and sale of such security have 
been exempted from the provisions of 


section 17(a) (15 U.S.C. 80a-17(a)) of the 


Investment Company Act of 1940, by 
rule or order of the Commission. 

(b) Any purchase and sale, or sale and 
purchase, of a security shall be exempt 
from the provisions of section 16(b) of 
the Act if: 

(1) The person effecting the 
transaction is either a holding company 
registered under the Public Utility 
Holding Company Act of 1935 (15 U.S.C. 
79a et seq.) or a subsidiary thereof; and 

(2) Both the purchase and the sale of 
the security have been approved or 
permitted by the Commission pursuant 
to the applicable provisions of that Act 
and the rules and regulations 
thereunder. 

(c) Any acquisition of securities made 
in exchange for other securities shall be 
exempt from the provisions of section 
16(b) of the Acct if: 

(1) The securities are acquired from 
the issuer; 

(2) The person acquiring the securities 
is subject to one or more of the 
provisions of part I of the Interstate 
Commerce Act; 

(3) (i) The person acquiring the 
securities is subject to an order of, or 
has accepted a condition imposed by, 
the Interstate Commerce Commission in 
connection with an approval of a 
unification, merger or acquisition of 
control pursuant to 49 U.S.C. 11343- 
11347, requiring such person to dispose 
of all securities of the’ same class as 
those exchanged for the securities 
acquired; and 

(ii) The issuance of the securities 
acquired by such person has been 
approved by the Interstate Commerce 
Sa pursuant to 49 U.S.C. 11301; 
an 

(4) (i) The person acquiring voting 
equity securities has transferred all 
voting rights on an unrestricted basis to 
- or more banks or trust companies; 
an 


(ii) Such transfer remains in effect 
until such securities are disposed of by 
such person. 


§ 240.16b-2 Dividend or interest 
reinvestment plans. 


Any acquisition of securities resulting 
from the reinvestment of dividends or 
interest on securities of the same issuer 
shall be exempt from section 16(b) of the 
Act if made pursuant to a plan, 
available on the same terms to all 
holders of that class of securities, 
providing for the regular reinvestment of 
dividends or interest. 


§ 240.16b-3 Employee benefit pian 
transactions. 


(a) Plan Conditions. A transaction by 
an officer or director shall be exempt 
from section 16(b) of the Act if it is 
pursuant to an employee benefit plan 
that satisfies the following two 
conditions and the condition of 
paragraph (b) of this section, if 
applicable; and the transaction satisfies 
one of the transaction exemptions of 
paragraphs (c), (d), (e), (f), or (g) of this 
section. 

(1) Written plan. The plan shall set 
forth in writing the means or basis for 
determining eligibility to participate, as 
it relates to officers and directors, and 
either the price at which the securities 
may be offered and the amount of 
securities to be awarded or the method 
by which the price and the amount of 
the award are to be determined; and 

(2) Transferability restriction. Either 
the plan or an agreement in writing 
signed by the officer or director 
participating in the plan shall provide 
that a derivative security issued under 
the employee benefit plan is not 
transferable by the participant other 
than by will or the laws of descent and 
distribution or pursuant to a qualified 
domestic relations order as defined by 
the Internal Revenue Code of 1986, as 
amended, 26 U.S.C. 1 et seq. (“Internal 
Revenue Code”) or title I of the 
Employee Retirement Income Security 
Act, or the rules thereunder. The 
designation of a beneficiary by an 
officer or director does not constitute a 
transfer. 

(b) Approval by security holders. The 
plan, other than a plan specified in 
paragraph (b)(3) of this section, has 
been approved, directly or indirectly, 

(1) By the affirmative votes of the 
holders of a majority of the securities of 
the issuer present, or represented, and 
entitled to vote at a meeting duly held in 
accordance with the applicable laws of 
the state or other jurisdiction in which 
the issuer was incorporated, or 

(2) By the written consent of the 
holders of a majority of the securities of 
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the issuer entitled to vote: Provided, 
however, That if such vote or written 
consent was not solicited substantially 
in accordance with the rules and 
regulations, if any, in effect under 
section 14(a) of the Act at the time of 
such vote or written consent, the issuer 
shall furnish in writing to the holders of 
record of the securities entitled to vote 
for the plan substantially the same 
information concerning the plan which 
would be required by the rules and 
regulations in effect under section 14(a) 


. of the Act at the time such information 


is furnished, if proxies to be voted with 
respect to the approval or disapproval of 
the plan were then being solicited, on or 
prior to the date of the first annual 
meeting of security holders held 
subsequent to the later of 

(i) The first registration of an equity 
security under section 12 of the Act or 

{ii) The acquisition of an equity 
security for which exemption is claimed. 
Such written information may be 
furnished by mail to the last known 
address of the security holders of record 
within 30 days prior to the date of 
mailing. Four copies of such written 
information shall be filed with, or 
mailed for filing to, the Commission not 
later than the date on which it is first 
sent or given to security holders of the 
issuer. For the purposes of this 
paragraph, the term “issuer” includes a 
predecessor corporation if the plan or 
obligations to participate thereunder 
were assumed by the issuer in 
connection with the succession. In 
addition, any amendment to the plan 
shall be similarly approved if the 
amendment would: 

(A) Materially increase the benefits 
accruing to participants under the plan; 

(B) Materially increase the number of 
securities which may be issued under 
the plan; or 

(C) Materially modify the 
requirements as to eligibility for 
participation in the plan. 

(3) A plan, established and operated 
as a trust, satisfying one of the following 
conditions below need not satisfy 
paragraph (b) of this section. 

(i) Less than 20 percent in market 
value of the securities having a readily 
ascertainable market value held by such 
trust, determined as of the end of the 
preceding fiscal year of the trust, 
consists of equity securities held by 
persons subject to section 16(a) of the 
Act; or 

(ii) The plan is a pension or retirement 
plan holding securities of the issuer, 
providing for broad-based employee 
participation. 

(c) Grant and award transactions. The 
grant or award of an equity security, 
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including a derivative security, shall be 
exempt from section 16(b) of the Act if 
the plan satisfies the conditions of 
paragraph (a) and paragraph (b) of this 
section, if applicable, and the following 
conditions are met: 

(1) Six month holding period. The 
equity security is held for six months 
from the date of grant or, in the case of a 
derivative security, at least six months 
elapse from the date of acquisition of 
the derivative security to the date of 
disposition of the derivative security 
(other than upon exercise or conversion) 
or its underlying equity security; 

(2) Plan administration. The plan is 
administered in the manner specified in 
either paragraph (c)(2) (i) or (ii) of this 
section: Provided, however, That 
compliance with this paragraph (c)(2) is 
not required with respect to a grant or 
award of an equity security prior to the 
date the issuer first registers the class of 
equity security under section 12 of the 
Act: 


(i) Disinterested administration. The 
grant or award is made pursuant to an 
employee benefit plan in which 
selection of officers and directors for 
participation and decisions concerning 
the timing, pricing, and amount of a 
grant or award, if not determined under 
a formula meeting the conditions in 
paragraph (c)(2)(ii) of this section, are 
made solely by the board of directors, if 
each member is a disinterested person, 
or a committee of two or more directors, 
each of whom is a disinterested person, 
i.e., a director who is not, during the one 
year prior to service as an administrator 
of a plan, granted or awarded equity 
securities pursuant to the plan or any 
other plan of the issuer or any of its 
affiliates, except that: 

(A) Participation in a formula plan 
meeting the conditions in paragraph 
(c)(2)(ii) of this section shall not 
disqualify a director from being a 
disinterested person; 

(B) Participation in an ongoing 
securities acquisition plan meeting the 
conditions in paragraph (d)(2)(i) of this 
section shall not disqualify a director 
from being a disinterested person; 

(C) An election to receive an annual 
retainer fee in either cash or an 
equivalent amount of securities, or 
partly in cash and partly in securities, 
shall not disqualify a director from being 
a disinterested person; and 

(D) Participation in a plan shall not 
disqualify a director from being a 
disinterested person for the purpose of 
administering another plan that does not 
permit participation by directors. 

(ii) Formula awards. The grant or 
award is made pursuant to a plan that 
by its terms: 


(A) Permits officers and/or directors 
to receive awards; either states the 
amount and price of securities to be 
awarded to designated officers and 
directors or categories of officers and 
directors, though not necessarily to 
others who may participate in the plan, 
and specifies the timing of awards to 
officers and directors; or sets forth a 
formula that determines the amount, 
price and timing, using objective criteria 
such as earnings of the issuer, value of 
the securities, years of service, job 
ene and compensation levels; 
an 

(B) Provides that these plan provisions 
shall not be amended more than once 
every six months, other than to comport 
with changes in the Internal Revenue 
Code, the Employee Retirement Income 
Security Act, or the rules thereunder. 

(3) Rights without a fixed price. Rights 
granted or awarded with an exercise 
price that is not fixed at the time of 
grant or award shall not be deemed 
acquired until the price is fixed, and the 
six month holding period of § 240.16b- 
3(c)(1) shall not commence until such 
time. 

(d) Participant-directed transactions. 
A participant-directed transaction and 
any related employer matching 
contribution shall be exempt from 
section 16(b) of the Act, if the plan 
satisfies the conditions of paragraph (a) 
and paragraph (b) of this § 240.16b-3, if 
applicable, and the transaction satisfies 
the conditions of either paragraph (d) (1) 
or (2) of this § 240.16b-3. 

(1) A transaction in any participant- 
directed plan of the issuer meets the 
requirements of either paragraph (d)(1) 
(i) or (ii) of this section: 

(i) The transaction is pursuant to an 
irrevocable election made by the 
participant at least six months in 
advance of the effective date of the 
transaction; or 

(ii) The transaction is pursuant to an 
election to receive either securities or 
cash, or a combination of securities and 
cash, or to defer a distribution of 
securities or cash in whole or in part, 
incident to death, retirement, disability, 
or termination of employment; or 

(2) A transaction in a thrift, stock 
purchase, or similar ongoing securities 
acquisition plan meets the requirements 
of either paragraph (d)(2) (i) or (ii) of this 
section: 

(i) For initial or periodic transactions 
resulting from an election to participate 
or change levels of participation with 
respect to securities of the issuer: 

(A) The plan provides for broad-based 
employee participation and the terms of 
the plan do not discriminate in favor of 
highly compensated employees; 
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(B) Officer or director participants 
making withdrawals must cease further 
purchases in the plan for six months, or 
the securities so distributed must be 
held by the participant six months prior 
to disposition: Provided, however, That 
extraordinary distributions of all of the 
issuer’s securities held by the plan and 
distributions in connection with death, 
retirement, disability, termination of 
employment, or a qualified domestic 
relations order as defined by the 
Internal Revenue Code or title I of the 
Employee Retirement Income Security 
Act, or the rules thereunder, are not 
subject to this requirement; 

(C) Officer or director participants 
who cease participation in the plan may 
not participate again for at least six 
months; and 

(D) For stock purchase plans under 
section 423 of the Internal Revenue 
Code or similar plans, where the 
purchase price of the stock is not fixed 
and the participant is not obligated to 
purchase the stock until exercise of a 
right, in addition to the foregoing 
conditions, the stock acquired is held for 
six months from the date the stock 
purchase price is fixed; or 

(ii) For intra-plan transfers between 
an equity securities of the issuer fund 
and another fund, the transaction is 
pursuant to an election made on a 
quarterly date specified in paragraph 
(e)(3) of this section at least six months 
after the date of the previous intra-plan 
transfer election relating to an equity 
securities of the issuer fund. 

(e) Cash settlements of stock 
appreciation rights and tax withholding. 
A transaction involving the exercise and 
cancellation of a stock appreciation 
right (whether or not the transaction 
also involves the related surrender and 
cancellation of a stock option), and the 
receipt of cash in complete or partial 
settlement of that right, or the cash 
settlement of an equity security to 
satisfy the tax withholding 
consequences of an exercise of a 
derivative security related to the equity 
security, which shall be deemed a stock 
appreciation right, shall be exempt from 
section 16(b) of the Act if the plan 
satisfies the conditions of paragraph (a) 
and paragraph (b) of this § 240.16b-3, if 
applicable, and the following conditions 
are met: 

(1) Information about the issuer. (i) 
The issuer of the stock appreciation 
right has been subject to the reporting 
requirements of section 13(a) of the Act 
for at least a year prior to the 
transaction and has filed all reports and 
statements required to be filed pursuant 
to that section for that year; and 
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(ii) The issuer of the stock 
appreciation right on a regular basis 
releases for publication quarterly and 
annual summary statements of sales and 
earnings. This condition shall be 
deemed satisfied if the specified 
financial data (A) appears on a wire 
service, [B) appears in a financial news 
service, {C) appears in a newspaper of 
general circulation, or [D) is otherwise 
made publicly available, for example, by 
press releases to a wire service, 
financial news service, or newspapers of 
general circulation; 

(2) Administration of the plan. {i) The 
plan is administered in the manner 
specified in paragraph {c){2) of this 
section; and 

{ii) The board of directors of the issuer 
or a committee of two or more directors 
who are disinterested persons as 
defined in paragraph {c)(2)(i) of this 
section has sole discretion either (A) to 
determine the form in which payment of 
the right will be made {i.e., cash, 
securities, or any combination thereof) 
or {B) to approve the election of the 
participant to receive cash in whole or 
in part in settlement of the right. Such 
approval or disapproval may be given at 
any time after the election to which it 
relates; 

{3) Timing of the election. The 
election by the participant to receive 
cash in fall or partial settlement of the 
stock appreciation right, as well as the 
exercise by the participant of the stock 
appreciation right for cash, is made 
during the period begi on the third 
business day following the date of 
release of the financial data specified in 
paragraph (e}(1}{ii) of this section and 
ending on the twelfth business day 
following such date. This condition, 
however, shail not apply to any exercise 
by the participant of a stock 
appreciation right for cash where the 
date of exercise is automatic or fixed in 
advance under the pian and is outside 
the control of the participant; and 

(4) Holding period. The right is held 
for six months from the date of 
acquisition to the date of cash 
settlement. 

{{} Cancellations, expirations, 
surrenders, and qualified domestic 
relations orders. If the plan satisfies the 
conditions of paragraph {a} and 
ee § 240.16b-3, if 
applicable, the following transactions 
are exempt from section 16(b) of the Act: 

(1) The expiration, cancellation, or 
surrender to the issuer of a stock option 
or stock appreciation right in connection 
with the grant of a replacement option 
or right; 

(2) The surrender or delivery to the 
issuer of shares of its stock as payment 
for the exercise of an option, warrant or 


right with respect to shares of the same 
class; and 

(3) The disposition of plan securities 
pursuant to a qualified domestic 
relations order as defined in the Internal 
Revenue Code or title I of the Employee 
Retirement Income Security Act, or the 
rules thereunder. 

(g) Distributions of plan securities. A 
distribution to a participant of securities 
that have been held pursuant to a plan 
for the benefit of that participant shall 
be exempt from section 16{b) of the Act 
if the plan satisfies the conditions of 
paragraph (a), paragraph (b), if 
applicable, and either paragraph (c) or 
(d) of this § 240.16b-3. 


Note: The following are not transactions 
subject to section 16 of the Act and need not 
be reported: The vesting of the right to 
receive a security, the lapse of restrictions 
relating to a security, and the election to 
participate in a plan, cease participation or 
change the level of participation. However, 
transactions resulting from elections to 
participate or change the level of — 
participation are subject to section 16 of the 
Act and shall be reported on Form 4 or 5 a8 
appropriate. 


§ 240.160-4 issuer redemptions. 


An acquisition by a person subject to 
section 16 of the Act of an issuer's 
equity securities shall be exempt, 
provided the securities are acquired 
through an issuer redemption 
transaction where: 

(a) The securities redeemed 
(“surrendered securities”) : 

(1) Represent equity securities of an 
issuer whose assets consist entirely of 
cash, government securities, and equity 
securities in the issuer whose equity 
securities are acquired; 

(2) Have a value equivalent to the 
equity securities acquired in the 
redemption; and 

{3) Confer upon the holder the right to 
receive the acquired equity securities 
without the payment of any 
consideration other than the security 
redeemed; 

{b) The person has not acquired or 
disposed of any surrendered securities 
during any six month period before or 
after the redemption transaction; 

{c) The security acquired in the 
redemption transaction is not a 
derivative security; and 

{d) The issuer of the securities 
acquired in the redemption has taken 
appropriate board action to establish 
the relationship between its equity 
securities and the s securities 
and to establish the issuer's right to 
redeem. 
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§ 280.16b-5 Bona fide gifts and 
inheritance. 


Both the acquisition and the 
disposition of equity securities shall be 
exempt from the operation of section 
16(b) of the Act if they are: {a} Bona fide 
gifts; or {b) transfers of securities by will 
or the laws of descent and distribution. 


§ 240.16b-6 Derivative securities. 


{a) The establishment of or increase in 
a call equivalent position or liquidation 
of or decrease in a put equivalent 
position shall be deemed a purchase of 
the underlying security for purposes of - 
section 16(b) of the Act, and the 
establishment of or increase in a put 
equivalent position or liquidation of or 
decrease in a call equivalent position 
shall be deemed a sale of the underlying 
securities for purposes of section 16(b) 
of the Act: Provided, however, That if 
the increase or decrease occurs as a 
result of the fixing of the exercise price 
of a right initially issued without a fixed 
price, where the date the price is fixed is 
not known in advance and is outside the 
control of the recipient, the increase or 
decrease shall be exempt from section 
16(b) of the Act with respect to any 
offsetting transaction within the six 
months prior to the date the price is 
fixed. 

{b) The closing of a derivative security 
position as a result of its exercise or 
conversion shall be exempt from the 
operation of section 16(b) of the Act, 
and the acquisition of underlying 
securities at a fixed exercise price due 
to the exercise or conversion of a call 
equivalent position or the disposition of 
underlying securities at a fixed exercise 
price due to the exercise of a put 
equivalent position shall be exempt from 
the operation of section 16{b) of the Act: 
Provided, however, That the acquisition 
of underlying securities from the 
exercise of an out-of-the-money option, 
warrant, or right shall not be exempt 
unless the exercise is necessary to 
comport with the sequential exercise 
provisions of the Internal Revenue Code 
(26 U.S.C. 422A). 

{c) In determining the short-swing 
profit recoverable pursuant to section 
16(b) of the Act from transactions 
involving the purchase and sale or sale 
and purchase of derivative and other 
securities, the following rules apply: 

(1) Short-swing profits in transactions 
involving the purchase and sale or sale 
and purchase of derivative securities 
that have identical characteristics {e.¢., 
purchases and sales of call options of 
the same strike price and expiration 
date, or purchases and sales of the same 
series of convertible debentures) shall 
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be measured by the actual prices paid or 
received in the short-swing transactions. 

(2) Short-swing profits in transactions 
involving the purchase and sale or sale 
and purchase of derivative securities 
having different characteristics but 
related to the same underlying security 
{e.g., the purchase of a call option and 
the sale of a convertible debenture) or 
derivative securities and underlying 
securities shall not exceed the 
difference in price of the underlying 
security on the date of purchase or sale 
and the date of sale or purchase. Such 
profits may be measured by calculating 
the short-swing profits that would have 
been realized had the subject 
transactions involved purchases and 
sales solely of the derivative security 
that was purchased or solely of the 
derivative security that was sold, valued 
as of the time of the matching purchase 
or sale, and calculated for the lesser of 
the number of underlying securities 
actually purchased or sold. 

(d) Upon cancellation or expiration of 
an option within six months of the 
writing of the option, any profit derived 
from writing the option shall be 
recoverable under section 16(b) of the 
Act. The profit shall not exceed the 
premium received for writing the option. 
The disposition or closing of a long 
derivative security position, as a result 
of cancellation or expiration, shall be 
exempt from section 16(b) of the Act 
where no value is received from the 
cancellation or expiration. 

§ 240.16b-7 Mergers, reciassifications, 
and consolidations. 

(a) The following transactions shall be 
exempt from the provisions of section 
16(b) of the Act: 

(1) The acquisition of a security of a 
company, pursuant to a merger or 
consolidation, in exchange for a security 
of a company which, prior to the merger 
or consolidation, owned 85 percent or 
more of either 

(i) The equity securities of all other 
companies involved in the merger or 
consolidation, or in the case of a 
consolidation, the resulting company; or 

(ii) The combined assets of all the 
companies involved in the merger or 
consolidation, computed according to 
their book values prior to the merger or 
consolidation as determined by 
reference to their most recent available 
financial statements for a 12 month 
period prior to the merger or 
consolidation, or such shorter time as 
the company has been in existence. 

(2) The disposition of a security, 
pursuant to a merger or consolidation, of 
a company which, prior to the merger or 
consolidation, owned 85 percent or more 
of either 


(i) The equity securities of all other 
companies involved in the merger or 
consolidation or, in the case of a 
consolidation, the resulting company; or 

(ii) The combined assets of all the 
companies undergoing merger or 
consolidation, computed according to 
their book values prior to the merger or 
consolidation as determined by 
reference to their most recent available 
financial statements for a 12 month 
period prior to the merger or 
consolidation. 

(b) A merger within the meaning of 
this section shall include the sale or 
purchase of substantially all the assets 
of one company by another in exchange 
for equity securities which are then 
distributed to the security holders of the 
company that sold its assets. 

(c) Notwithstanding the foregoing, if a 
person subject to section 16 of the Act 
makes any non-exempt purchase of a 
security in any company involved in the 
merger or consolidation and any non- 
exempt sale of a security in any 
company involved in the merger or 
consolidation within any period of less 
than six months during which the 
merger or consolidation took place, the 
exemption provided by this Rule shall 
be unavailable to the extent of such 
purchase and sale. 


§ 240.16b-8 Voting trusts. 

Any acquisition or disposition of an 
equity security or certificate 
representing equity securities involved 
in the deposit or withdrawal from a 
voting trust or deposit agreement shall 
be exempt from section 16(b) of the Act 
if substantially all of the assets held 
under the voting trust or deposit 
agreement immediately after the deposit 
or immediately prior to the withdrawal 
consisted of equity securities of the 
same class as the security deposited or 
withdrawn: Provided, however, That 
this exemption shall not apply if there is 
a non-exempt purchase or sale of an 
equity security of the class deposited 
within six months (including the date of 
withdrawal or deposit) of a non-exempt 
sale or purchase, respectively, of any 
certificate representing such equity 
security (other than the actual deposit or 
withdrawal). 

10. Sections 240.16c-1 through 240.16c- 
3 and the undesignated center heading 
preceding them are revised and 
§ 240.16c—4 is added, as follows: 


Exemption of Certain Transactions From 
Section 16(c) 
§ 240.16c-1 Brokers. 

Any transaction shall be exempt from 
section 16(c) of the Act to the extent 
necessary to render lawful the execution 
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by a broker of an order for an account in 
which the broker has no direct or 
indirect interest. 


§ 240.16c-2 Transactions effected in 
connection with a distribution. 

Any transaction shall be exempt from 
section 16(c) of the Act to the extent 
necessary to render lawful any sale 
made by or on behalf of a dealer in 
connection with a distribution of a 
substantial block of securities, where 
the sale is represented by an over- 
allotment in which the dealer is 
participating as a member of an 
underwriting group, or the dealer or a 
person acting on the dealer's behalf 
intends in good faith to offset such sale 
with a security to be acquired by or on 
behalf of the dealer as a participant in 
an underwriting, selling, or soliciting- 
dealer group of which the dealer is a 
member at the time of the sale, whether 
or not the security to be acquired is 
subject to a prior offering to existing 
security holders or some other class of 
persons. 


§ 240.16c-3 Exemption of sales of 
securities to be acquired. 

(a) Whenever any person is entitled, 
incident to ownership of an issued 
security and without the payment of 
consideration, to receive another 
security “when issued” or “when 
distributed,” the sale of the security to 
be acquired shall be exempt from the 
operation of section 16(c) of the Act: 
Provided, That: 

(1) The sale is made subject to the 
same conditions as those attaching to 
the right of acquisition; 

(2) Such person exercises reasonable 
diligence to deliver such security to the 
purchaser promptly after the right of 
acquisition matures; and 

(3) Such person reports the sale on the 
appropriate form for reporting 
transactions by persons subject to 
section 16(a) of the Act. 

(b) This section shall not exempt 
transactions involving both a sale of the 
issued security and a sale of a security 
“when issued” or “when distributed” if 
the combined transactions result in a 
sale of more securities than the 
aggregate of issued securities owned by 
the seller plus those to be received for 
the other security “when issued” or 
“when distributed.” 


§ 240.16c-4 Derivative securities. 

Establishing or increasing a put 
equivalent position shall be exempt from 
section 16(c) of the-Act, so long as the 
amount of securities underlying the put 
equivalent position does not exceed the 
amount of underlying securities 
otherwise owned. 
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PART 249—FORMS, SECURITIES 
EXCHANGE ACT OF 1934 


11. The authority citation for part 249 
continaes to read, in part, as follows: 


Authority: The Securities Exchange Act of 
1994, 15 U.S.C. 78a, et seq.* * * 


12. By revising § 249.103 [the - 
description of Form 8) as follows: 

§ 249.103 Form 3, initial statement of 
benefictal ownership of securities. 

This Form shall be filed pursuant to 
Rule 16a-3 (§ 240.16a-3 of this chapter} 
for initial statements of beneficial 
ownership of securities. The 
Commission is authorized to solicit the 
information required by this Form 
pursuant to sections 16(a) and 23{a) of 
the Securities Exchange Act of 1934 (17 
CFR part 240}; sections 17{a) and 20{a) 
of the Public Utility Holding Company 
Act of 1935 (17 CFR part 250}; and 
sections 30(f} and 38 of the investment 
Company Act of 1940 (17 CFR part 270), 
and the rales and regulations 
thereunder. Disclosure of information 
specified on this Form is mandatory, 
except for disclosure of IRS or Social 
Security numbers of the reporting 
person, which is voluntary. If such 
numbers are furnished, they will assist 
the Commission in distinguishing 
reporting persons with similar names 
and will facilitate the prompt processing 
of the Form. The information will be 
used for the primary purpose of 
disclosing the holdings of directors, 
officers and beneficial owners of 
registered companies. Information 
disclosed will be a matter of public 
record and available for inspection by 
members of the public. The Commission 
can use the information in investigations 
or litigation involving the federal 
securities laws or other civil, criminal, 
or regulatory statutes or provisions, as 
well as for referral to other 
governmental authorities and self- 
regulatory organizations. Failure to 
disclose required information may result 
in civil or criminal action against 
persons involved for violations of the 
federal securities laws and rules. 

13. By revising § 249.104 (the 
description of Form 4) as follows: 


§ 249.104 Form 4, statement of changes in 
beneficial ownership of securities. 

This Form shall be filed pursuant to 
Rule 16a-3 (§ 240.16a-3 of this chapter) 
for statements of changes in beneficial 
ownership of securities. The 
Commission is authorized to solicit the 
information required by this form 
pursuant to sections 16{a} and 23{a) of 
the Securities Exchange Act of 1934 (17 
CFR part 240}; sections 17{a} and 20{a)} 
of the Public Utility Holding Company 


Act of 1935 (17 CFR part 250); and 
sections 30(f} and 38 of the Investment 
Company Act of 1040 {17 CFR part 270), 
and the rules and regulations 
thereunder. Disclosure of information 
specified on this Form is mandatory, 
except for disclosure of IRS or Secial - 
Security numbers of the reporting 


person, which is voluntary. If such 


numbers are furnished, they will assist 
the Commission in distinguishing 
reporting persons with similar names 
and will facilitate the prompt processing 
of the Form. The information wiil be 


registered companies. 
Information disclosed will be a matter of 
public record and available for 
inspection by members of the public. 
The Commission can use the 
information in investigations or 
litigation involving the federal securities 
laws or other civil, criminal, or 
regulatory statutes or provisions, as well 
as for referral to other governmental 
authorities and self-regulatory 
organizations. Failure to disclose 
required information may result in civil 
or criminal action against persons 
involved for violations of the federal 
securities laws and rules. 

14. By adding § 249.105 (the 

description of Form 5) to subpart B to 
read as set forth below: 


§ 249.105 Form 5, annual statement of 
beneficial ownership of securities. 

This Form shall be filed pursuant to - 
Rule 16a-3 (§ 240.16a-3 of this chapter) 
for annual statements of beneficial 
ownership of securities. The 
Commission is authorized to solicit the 
information required by this Form 
pursuant te sections 16{a) and 23({a) of 
the Securities Exchange Act of 1934 {17 
CFR part 240); sections 17({a) and 20{a) 
of the Public Utility Holding Company 
Act of 1935 (17 CFR part 250); and 
sections 30{f) and 38 of the Investment 
Company Act of 1940 (17 CFR part 270), 
and the rules and regulations 
thereunder. Disclosure of information 
specified on this Form is mandatory, 
except for disclosure of IRS or Social 
Security numbers of the reporting 
person, which is voluntary. If such 
numbers are furnished, they will assist 
the Commission in distinguishing 
reporting persons with similar names 
and will facilitate the prompt processing 
of the Form. The information will be 
used for the primary purpose of 
disclosing the transactions and holdings 
of officers, directors and beneficial 
owners of registered companies. 
Information disclosed will be a matter of 
public record and available for 


inspection by members of the public. 
The Commission can use the 
information in investigations or 
litigation involving the federal securities 
laws or other civil, criminal, or ‘ 
regulatory statutes or provisions, es we 
as for referral to other governmental 
authorities and self-regulatory 
organizations. Failure to disclose . 
required information may resalt in civil 
or criminal action against persons 
involved for violations of the federal 
securities laws and rules. 


$249,390 (Form 10-K) [Amended] _ 

15. By amending Form 10-K (§ 249.310) 
by adding the following paragraph at the 
bottom of the cover page, and revising 
part Ill Item 10, as follows: 


Nete: The text of Form 10-K does not and 
this amendment will not appear in the Code 
of Federal Regulations. 


Form 10-X, annual report pursuant to 
sections 13 or 15(d) of the Securities 
Exchange Act of 1934. 


* * « * * 


Indicate by check mark if disclosure of 
delinquent filers pursuant to Item 405 of 
Regulation S-K (§ 229.405 of this chapter) is 
not contained herein, and will not be 
contained, to the best of registrant's 
knowledge, in definitive proxy or information 
statements incorporated by reference in part 
Ill of this Form 10-K or any amendment to 
this Form 10-K.[{ ] 


* * * * = 


Part Ill 


* * 2 * o 


Item 10. Directors and Executive Officers of 
the Registrant 

Furnish the information required by Items 
401 and 405 of Regulation S-K. {§ 229.491 and 
§ 229.405 of this chapter). 

Instruction 

Checking the box provided on the cover 
page of this Form to indicate that Item 405 
disclosure of delinquent Form 3, 4, or 5 filers 
is not contained herein is intended to - 
facilitate Form processing and review. Failure 
to provide such indication will not create 
liability for violation of the federal securities 
laws. The space should be checked only if 
there is no disclosure in this Form of 
reporting person delinquencies in response to 
Item 405 and the registrant, at the time of 
filing the Form 10-K, has reviewed the 
information necessary to ascertain, and has 
determined that, Item 405 disclosure is not 
expected to be contained in part Hi of the 
Form 10-K or incorporated by reference. 


PART 270—RULES AND 
REGULATIONS, INVESTMENT 
COMPANY ACT OF 1940 


16.The authority citation for part 270 
continues to read, in part, as follows: 


Authority: Secs. 38, 40, 54 Stat. 841, 842; 15 
U.S.C. 80a-37, 80c-89; The Investment 
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Company Act of 1940, as amended, 15 U.S.C. 
8Na-1 et seq., unless otherwise noted; * * * 


17. Section 270.30f-1 is revised to read 
as follows: 


§.270.301-1. Applicability of section 16 of 
the Exchange Act to section 30(f) 

(a) The filing of any statement 
prescribed under section 16(a) of the 
Securities Exchange Act of 1934 shall 
satisfy the corresponding requirements 
of section 30(f) of the Investment 
Company Act of 1940. 

(b) The rules under section 16 of the 
Securities Exchange Act of 1934 shall 
apply to any duty, liability or prohibition 
imposed with respect to a transaction 
involving any security of a registered 
closed-end company under section 30(f) 
of the Act. 

(c) No statements need be filed 
pursuant to section 30({f} of the Act by an 
affiliated person of an investment 
adviser in his or her capacity as such if 
such person is solely an employee, other 
than an officer, of such investment 
adviser. 


PART 274—FORMS PRESCRIBED 
UNDER THE INVESTMENT COMPANY 
ACT OF 1940 


18. The authority citation for part 274 
continues to read in part as follows: 


Authority: The Investment Company Act of 
1940, 15 U.S.C. § 80a-1 et seg.* * * 


§ 274.101 (Form N-SAR) [Amended} 


19. By amending instructions to Form 
N-SAR (§ 274.101) by redesignating 
instructions to sub-item 77Q as 
instructions to sub-item 77Q1, 
redesignating instructions to sub-item 
102P as instructions to sub-item 102P1, 
and by adding instructions to sub-items: 
77Q2-3 and 102P2-3 as follows: 


Note: The text of Form N-SAR does not, 
and this amendment will not, appear in the 
Code of Federal Regulations. 


* + > * * 


Instructions to Specific Items 
* 


* * * * 


SUB-ITEM 77Q1 Exhibits 
* 


* * * * 


SUB-ITEM 77Q2 


_For closed-end management companies 
except small business investment companies, 
furnish the information called for by Item 405 
of Regulation S-K (17 CFR 229.405). 
Notwithstanding requirements in General 
Instruction A of this Form to file all items 
except Items 80 through 85 semi-annually, 
registrants need complete this paragraph of 
the sub-item only once each year as an 
annual supplement to the form filed after the 
end of a registrant's fiscal year. 


SUB-ITEM 77Q3 

Furnish any other information required to 
be included as an exhibit pursuant to such 
rules and regulations as the Commission may 
prescribe. 
® * * * * 


SUB-ITEM 102P1 Exhibits 


* * * * * 


SUB-ITEM 102P2 

Furnish the information called for by Item 
405 of Regulation S-K (17 CFR 229.405). 
Notwithstanding requirements in General 
Instruction A of this Form to file all items 
except Items 105 through 110 semi-annually, 
registrants need complete this paragraph of 
the sub-item only once each year as an 
annual supplement to the form filed after the 
end of a registrant's fiscal year. 
SUB-ITEM 102P3 

Furnish any other information required to 
be included as an exhibit pursuant to such 
rules and regulations as the Commission may 
prescribe. 


* * * 2 * 


XIV. Text of New Forms 


20. By amending Form 3 (§ 249.103) 
and Form 4 (§ 249.104) and adding Form 
5 (§ 249.105) as set forth below. 

Note: The text and instructions of Forms 3, 


4 and 5 do not and the amendments will not 
appear in the Code of Federal Regulations. 


OMB Approval 


OMB Number: 3235-0104 

Expires: February 1, 1994 

Estimated average burden hours per 
response: 0.5 

United States Securities and Exchange 
Commission 

Washington, DC 20549 
Form 3—Initial Statement of Beneficial 
Ownership of Securities 


The Commission is authorized to 
solicit the information required by this 
form pursuant to sections 16{a) and 23(a) 
of the Securities Exchange Act of 1934; 
sections 17(a) and 20(a) of the Public 
Utility Holding Company Act of 1935; 
and sections 30(f) and 38 of the 
Investment Company Act of 1940, and 
the rules and regulations thereunder. 

Disclosure of information specified on 
this form is mandatory, except for 
disclosure of IRS or Social Security 
numbers of the reporting person, which 
is voluntary. If such numbers are 

i they will assist the 
Commission in distinguishing reporting 
persons with similar names and will 
facilitate the prompt processing of the 
form. The information will be used for 
the primary purpose of disclosing the 
holdings of directors, officers, and 
beneficial owners of registered 
companies. Information disclosed will 
be a matter of public record and 
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available for inspection by members of 
the public. The Commission can use it in 
investigations or litigation involving the 
Federal securities laws or other civil, 
criminal, or regulatory statutes or 
provisions, as well as for referral to 
other governmental authorities and self- 
regulatory organizations. Failure to 
disclose required information may result 
in civil or criminal action against 
persons involved for violations of the 
Federal securities laws and rules. 


General Instructions 
1. Who Must File 


(a) This Form must be filed by the 
following persons (“reporting person”): 

(i) Any director or officer of an issuer 
with a class of equity securities 
registered pursuant to section 12 of the 
Securities Exchange Act of 1934 
(“Exchange Act”); 

(Note: Title is not determinative for 
purposes of determining “officer” status. See 
Rule 16a-1(f) for the definition of “officer”); 


(ii) Any beneficial owner of greater 
than 10% of a class of equity securities 
registered under Section 12 of the 
Exchange Act, as determined by voting 
or investment control over the securities 
pursuant to Rule 16a—1(a)(1) (“ten 
percent holder”); 

(iii) Any officer or director of a 
registered holding company pursuant to 
section 17(a) of the Public Utility 
Holding Company Act of 1935; 

(iv) Any officer, director, member of - 
an advisory board, investment adviser, 
affiliated person of an investment 
adviser, or beneficial owner of more 
than 10% of any class of outstanding 
securities (other than short-term paper} 
of a registered closed-end investment 
company, under Section 30(f) of the 
Investment Company Act of 1940; and 

(v) Any trust, trustee, beneficiary or 
settlor required to report pursuant to 
Rule 16a-8. 

(b) If a reporting person is not an 
officer, director, or 10% holder, the 
person should check “other” in Item 5 
(Relationship of Reporting Person to 
Issuer) and describe the reason for 
reporting status in the space provided. 

(c) If a person described above does 
not beneficially own any securities 
required to be reported (see Rule 16a-1 
and Instruction 5), the person is required 
to file this Form and state that no 
securities are beneficially owned. 


2. When Form Must be Filed 
(a) This Form must be filed within 10 
days after the event in which the person 


becomes a reporting person (i.e., officer, 
director, ten percent holder or other 
person}. This Form and any amendment 
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is deemed filed with the Commission or 
the Exchange on the date it is received 
by the Commission or the Exchange. 
respectively. See, however, Rule 16a- 
3(h) regarding delivery to a third party 
business that guarantees delivery of the 
filing no jater than the specified due 
date. 

(b) A reporting person of an issuer 
that is registering securities for the first 
time under section 12 of the Exchange 
Act must file this Form no later than the 
effective date of the registration 
statement. 

(c) A separate Form shall be filed to 
reflect beneficial ownership of securities 
of each issuer, except that a single 
statement shall be filed with respect to 
the securities of a registered public 
utility holding company and all of its 
subsidiary companies. 


3. Where Form Must be Filed 


(a) File three copies of this Form or 
any amendment, at least one of which is 
manually signed, with the Securities and 
Exchange Commission, 450 5th Street, 
NW., Washington, DC 20549. 

(Note: Acknowledgment of receipt by the 
Commission may be obtained by enclosing a 
self-addressed stamped postcard identifying 
the Form or amendment filed.) 


(b) At the time this Form or any 
amendment is filed with the 
Commission, file one copy with each 
Exchange on which any class of 
securities of the issuer is registered. If 
the issuer has designated a single 
Exchange to receive Section 16 filings, 
the copy shall be filed with that 
Exchange only. 

(c) Any person required to file this 
Form or amendment shall, not later than 
the time the Form is transmitted for 
filing with the Commission, send or 
deliver a copy to the person designated 
by the issuer to receive the copy or, if no 
person is.so designated, the issuer's 
corporate secretary (or person 
performing similar functions) in 
accordance with Rule 16a-3(e). 


4. Class of Securities Reported 


(a){i) Persons reporting pursuant to 
section 16({a) of the Exchange Act shall 
include information as to their beneficial 
ownership of any class of equity 
securities of the issuer, even though one 
or more of such classes may not be 
registered pursuant to Section 12 of the 
Exchange Act. 

(ii) Persons reporting pursuant to 
section 17(a) of the Public Utility 
Holding Company Act of 1935 shall 
include information as to their beneficial 
ownership of any class of securities 
(equity or debt) of the registered holding 
company and of all of its subsidiary 


companies and specify the name of the 
parent or subsidiary issuing the 
securities. 

(iii) Persons reporting pursuant to 
section 30(f) of the Investment Company 
Act of 1940 shall include information as 
to their beneficial ownership of any 
class of securities (equity or debt) of the 
registered closed-end investment 
company (other than “short-term paper” 
as defined in section 2(a)(38) of the 
Investment Company Act). 

(b) The title of the security should 
clearly identify the class, even if the 
issuer has only one class of securities 
outstanding; for example, “Common 
Stock,” “Class A Common Stock,” 
“Class B Convertible Preferred Stock,” 
etc. 

(c) The amount of securities 
beneficially owned should state the face 
amount of debt securities (U.S. Dollars) 
or the number of equity securities, 
whichever is appropriate. 


5. Holdings Required to be Reported: 


(a) General Requirements. Report 
holdings of each class of securities of 
the issuer beneficially owned as of the 
date of the event requiring the filing of 
this Form. See Instruction 4 as to 
securities required to be reported. 

(b) Beneficial Ownership Reported 
(Pecuniary Interest). (i) Although, for 
purposes of determining status as a ten 
percent holder, a person is deemed to 
beneficially own securities over which 
that person has voting or investment 
control (see Rule 16a—1(a)(1)), for 
reporting purposes, a person is deemed 
to be the beneficial owner of securities if 
that person has or shares the 
opportunity, directly or indirectly, to 
profit or share in any profit derived from 
a transaction in the securities 
(“pecuniary interest”). See Rule 16a- 
1(a)(2). See also Rule 16a-8 for 
application of the beneficial ownership 
definition to trust holdings and 
transactions. 

(ii) Both direct and indirect beneficial 
ownership of securities shall be 
reported. Securities beneficially. owned 
directly are those held in the reporting 
person’s name or in the name of a bank, 
broker or nominee for the account of the 
reporting person. In addition, securities 
held as joint tenants, tenants in 
common, tenants by the entirety, or as 
community property are to be reported 
as held directly. If a person has a 
pecuniary interest, by reason of any 
contract, understanding or relationship 
{including a family relationship or 
arrangement), in securities held in the 
name of another person, that person is 
an indirect beneficial owner of those 
securities. See Rule 16a—1(a)(2)(ii) for 
certain indirect beneficial ownerships. 
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(iii) Report securities beneficially 
owned directly on a separate line from 
those beneficially owned indirectly. 
Report different forms of indirect 
ownership on separate lines. The nature 
of indirect ownership shall be stated as 
specifically as possible; for example, 
“By Self as Trustee for X,” “By Spouse,” 
“By X Trust,” “By Y Corporation,” etc. 

(iv) In stating the amount of securities 
owned indirectly through a partnership, 
corporation, trust, or other entity, report 
the number of securities representing the 
reporting person's proportionate interest 
in securities beneficially owned by that 
entity. Alternatively, at the option of the 
reporting person, the entire amount of 
the entity’s interest may be reported. 
See Rule 16a—1(a)(2)(ii)(B) and Rule 16a- 
1(a)(2)(iii). 

(c) Non-Derivative and Derivative 
Securities. (i) Report non-derivative 
securities beneficially owned in Table I 
and derivative securities (e.g., puts, 
calls, options, warrants, convertible 
securities, or other rights or obligations 
to buy or sell securities) beneficially 
owned in Table Il. Derivative securities 
beneficially owned that are both equity 
securities and convertible or 
exchangeable for other equity securities 
(e.g., convertible preferred securities) 
should be reported only on Table II. 

__ (ii) The title of a derivative security 
and the title of the equity security 
underlying the derivative security 
should be shown separately in the 
appropriate columns in Table II. The 
“puts” and “calls” reported in Table II 
include, in addition to separate puts and 
calls, any combination of the two, such 
as spreads and straddles. In reporting an 
option in Table II, state whether it 
represents a right te buy, a right to sell, 
an obligation to buy, or an obligation to 
sell the equity securities subject to the 
option. 

{iii) Describe in the appropriate 
columns in Table II characteristics of 
derivative securities, including title, 
exercise or conversion price, date 
exercisable, expiration date, and the 
title and amount of securities underlying 
the derivative security. 

{iv) Securities constituting 
components of a unit shall be reported 
separately on the applicable table (e.g., 
if a unit has a non-derivative security 
component and a derivative security 
component, the non-derivative security 
component shall be reported in Table I 
and the derivative security component 
shall be reported in Table II). The 
relationship between individual 
securities comprising the unit shall be 
indicated in the space provided for 
explanation of responses. 
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6. Additional Information 


If space provided in the line items of 
this Form or space provided for 
additional comments is insufficient, 
attach another Form (or copy of the 
Form) completed as appropriate. Each 
Form attached as a continuation must 
include information required in Items 1, 
4 and 6 of the Form. The number of 
pages comprising the report (Form plus 
attachment) shall be indicated at the 


bottom of each report page (e.g., 1 of 3, 2 


of 3, 3 of 3). If additional information is 


Commission will assume no additional 
information was provided. 


7. Signature 


(a) If the Form is filed for an 
individual, it shall be signed by that 
person or specifically on behalf of the 
individual by a person authorized to 
sign for the individual. If signed on 
behalf of the individual by another 
person, the authority of such person to 
sign the Form shall be confirmed to the 
Commission in writing in an attachment 
to the Form or as soon as practicable in 


whom the Form is filed, unless such a 
confirmation still in effect is on file with 
the Commission. The confirming 
statement need only indicate that the 
reporting person authorizes and 
designates the named person or persons 
to file the Form on the reporting person’s 
behalf, and state the duration of the 
authorization. 

(b) If the Form is filed for a 
corporation, partnership, trust, or other 
entity, the capacity in which the 
individual signed shall be set forth. (e.g., 
John Smith, Secretary, on behalf of X 


noi reported in this manner, the an amendment by the individual for Corporation.) 


U.S. SECURITIES AND EXCHANGE COMMISSION, WASHINGTON, D.C. 20549 


INITIAL STATEMENT OF BENEFICIAL OWNERSHIP 
[Filed to Section of the Securities Act of 1934, Section 17(a) of the Public Act of 1935 or Section of the 
pursuant 16fa) Exchange ee one Utility Holding Company 30¢f) 


1. Name and Address of Reporting Person 
(Last) “(Fiesty 

(Street) 

(City) (State) 

2. Date of Event Requiring Statement (Month/Day/Year) 

3. IRS of Social Security Number of Reporting Person (Voluntary) 

4. Issuer Name and Ticker or Trading Symbo! 


5. “Sa... Game 


mites —— Officer (give title below) —— 10% Owner — Other (specify below) 


6. If Amendment, Date of Original (Month/Day/Year) 


TABLE t.—NON-DERIVATIVE SECURITIES BENEFICIALLY OWNED 


1. Title of Security (Instruction 4) Se 4. Neture of indirect Beneficial 


Reminder: Report on a separate fine for each class of securities beneficially owned directly or indirectly. 
(Print of Type Responses) 


TABLE t.—DeRIvaTIvE SECURITIES BENEFICIALLY OWNED (E.G., PUTS, CALLS, WARRANTS, OPTIONS, CONVERTIBLE SECURITIES) 
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‘TABLE }).—DerIvATIVE SECURITIES BENEFICIALLY OWNED (Ea. purs PUTS, CALLS, WARRANTS, OPTIONS, CONVERTIBLE SECURITIES)— 


2. Oate Exercienbte and 2, Jie end Amount of Secwties 
Laon (Worthy Dayoan (erciond) 
ee toed = 
Expiration Date Number of 


4. Conversion 
donatte denoty 


5. Ownership Form 


oe ae | ace 


(instruction 5) 


if space provided is 
‘ake. st CURE Tete, 


"QM APPROVAL: OMB Number. 3288-0104, Expires: February 1, 1884, Estimated average burden hours per response: 08. 


OMB Approval 

OMB Number: 3235-0267 

Expires: February 1, 1904 

Estimated average burden hours per 
response: 0.5 


United States Securities and Exchange 
Commission 


Washington, DC 20543 


Form 4—Statement of Changes of 


Beneficial Gwnership of Securities 
The Commission is authorized to 
solicit the information required by this 
form pursuant to sections 16{a) and 23{a) 
of the Securities Ex e Act of 1934; 


sections 17[a) and 20{a) of the Public 
Utility Holding Company Act of 1935; 
and sections Wf} and 38 of the 
Investment Company Act of 1940, and 
the rules and regulations thereunder. 
Disclosure of information specified on 
this form is mandatory, except for 
disclosure of IRS or Social Security 
numbers of the reporting person, which 
is voluntary. If such numbers are 
furnished, they wil) assist the 
Commission in distinguishing re 
persons with similar names and w vill 
facilitate the prompt processing of the 
form. The information will be used for 
the primary purpose of disclosing the 
transactions and holdings of directors, 
Officers, and beneficial owners of 
registered companies. Information 
disclosed will be a matter of public 
record and availabje for r inspection by 
members of the public. The Commission 
can use it in investigations or litigation 
involving the Federal securities laws.or 


other civil, criminal, or regulatory 


statutes or provisions, as well as for 
referral to other governmental 
authorities and self-regulatory 
organizations. Failure to disclose 
required information may resu)t in civi) 
or criminal action against persons 
invalved far violations af the Federal 
securities laws and rules. 


General instructions 


1. When Form Must be Filed 


(a) This Form must be filed on or 
before the tenth day after the end of the 


month in which a change in beneficia) 
ownership has occurred (the term 
“beneficial owner” is defined in Rule 
16a—1(a)(2) and discussed in Instruction 
4). This Form and any amendment is 
deemed filed with the Commission or 
the Exchange on the date it is received 
by the Commission or the Exchange, 
respectively. See, however, Rule 16a~— 
3(h) regarding delivery to a third party 
business that guarantees delivery of the 
filing no later than the specified due 
date, 

(b) A reporting person no longer 
subject to Section 16 of the Securities 
Exchange Act of 1934 (“Exchange Act") 
must check the exit box appearing on 
this Form. However, Form 4 and Form 5 
obligations may continue to be 
applicable. See Rules 16a-3(f) and 16a- 
2(b). Form 5 transactions to-date may be 
included on this Form and subsequent 


Form § transactions may be reported on 
a later Form 4 or Form 5, provided all 


transactions are reported by the 
mT At A vapatete Form shall be filed to 


reflect beneficial ownership of securities 
of each issuer, except that a single 
statement sha)) be filed with respect to 

the securities of a registered public 
utility holding company and all of its 
subsidiary companies. 

(d) lf a reporting person is not an — 
officer, director, or 10% holder, the . 
person should check “other” in Item 6 


(Relationship of Reporting Person to 


Issuer) and describe the reason for 


reporting status in the space provided. 


‘2 Where Form Must be Filed 


(a) File three copies of this Form or 
any amendment, at least one of which is 
manually signed, with the Securities and 
Exchange Commission, 450 5th Street, 
NW., Washington, DC, 20549. (Note: 
Acknowledgment of receipt by the 
Commission may be obtained by 
enclosing a self-addressed stamped 
postcard identifying the Form or 
amendment filed.) 


{b) At the time this Form or any 
amendment is filed with the 
Commission, file one copy with each 


Exchange on which any class of 
securities of the issuer is registered. If 


the issuer has designated a single 
change to receive Section 16 filings, 
the copy vouny ebnil be filed with that 
Exchange only. 
(c) Any person required to file this 


Form or amendment shall, not later than 
the time the Form or amendment is * 
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transmitted for filing with the 
Commission, send or deliver a copy to 
the person designated by the issuer to 
receive the copy or, if no person is so 
designated, the issuer's corporate 


secretary (or person performing similar 
functions) in accordance with Rule 16a-— 


Be}. 


3. Class of Securities Reported 


(a){i) Persons reporting pursuant to 
Section 16(a) of the Exchange Act shall 
report each transaction resulting in a 
change in beneficial ownership of any 
class of equity securities of the issuer 
and the beneficial ownership at the end 
of the month of that class of equity _ 
securities, even though one or more of 
such classes may not be registered 
pursuant to Section 12 of the Exchange 
Act. 

Gi Persons reporting pursuant to 
Section 17(a) of the Public Utility 
Holding Company Act of 1935 shall 
report each transaction resulting in a 
change in beneficial ownership of any 
class of securities (equity or debt} of the 
registered holding company and of all of 
its subsidiary companies and the 
beneficial ownership at the end of the 
month of that class of securities. Specify 
the name of the parent or subsidiary 
issuing the securities. 

Giii) Persons reporting pursuant to 
Section 30(f) of the Investment Company 
Act of 1940 shall report each transaction 
resulting in a change in beneficial 
Ownership of any class of securities 
(equity or debt) of the registered closed- 
end investment company (other than 

“short-term paper” as defined in Section 
2(a)(38) of the Investment Company Act) 


and the beneficial ownership at the end 


of the month of that class of securities. 


(b) The title of the security should 
clearly identify the class, even if the 
issuer has only one class of securities 
outstanding: for example, “Common 
Stock,” “Class A Common Stock,” 


“Class B Convertible Preferred Stock,” 


tc. 
‘ (c) The amount of securities 
beneficially owned should state the face 
amount of debt securities (U.S. Dollars} 


or the number of equity securities, 
whichever is appropriate. 


4. Transactions and Holdings Required 
to be Reported 

(a) General Requirements. (i} Report, 
in accordance with Rule 16a-3(g), all 
transactions resul in a change of 


beneficial ownership in the issuer's 
securities, except those transactions 
reportable on Form 5. Every transaction 
shall be reported even though 
acquisitions and dispositions during the 


month with respect to a class of 
securities are equal, or the change 


-involves only the nature of ownership, 


such as a change from indirect 

ownership through a trust or corporation 
to direct ownership. by the reporting 
person. Report total beneficial 
ownership as of the end of the month for 
each class of securities in which a 
transaction was reported. 

(ii) Each transaction should be 
reported on a separate line. Transaction 
codes specified in Instruction 8 should 
be used to identify the nature of the 


transaction resulting in an acquisition or 
disposition of a security. 

Note: Transactions reportable on Form 5 
may, at the option of the reporting person, be 
reported on a Form 4 filed before the due 
date of the Form 5. Exercises or conversions 


of derivative securities and small acquisitions 


specified in Rule 16a-6(a) must be reported 
on the next required Form 4 or Form 5 but 


may be reported voluntarily on Form 4 at an 
earlier date. (See Instruction 8 for the code 
for voluntarily reported transactions.) 

{b) Beneficial Ownership Reported 
[Pecuniary Interes?). (i) Although for 
purposes of determining status as a ten 
percent holder, a person is deemed to 
beneficially own securities over which 
that person has voting or investment 


control (see Rule 16a-1(a)(1)), for 
reporting transactions and holdings, a 


person is deemed to be the beneficial 
owner of securities if that person has or 
shares the opportunity, directly or 
indirectly, to profit or share in any profit 
derived from a transaction in the 
securities (“pecuniary interest”), See 
Rule 16a—1(a)(2). See a/so Rule 16a-—8 for 
the application of the beneficial 
ownership definition to trust holdings 
and transactions. ; 3 
(ii) Both direct and indirect beneficial 
ownership of securities shall be 
reported. Securities beneficially owned 
directly are those held in the reporting 
person’s name or in the name of a bank, 
broker or nominee for the account of the 
reporting person. In addition, securities 
held as joint tenants, tenants in 
common, tenants by the entirety, or as 
community property are to be reported 
as held directly. If a person has a 
pecuniary interest, by reason of any 
contract, understanding, or relationship 
(including a family relationship or 
atrangement), in securities held in the 
name of another person, that person is 
an indirect beneficial owner of the 
securities, See Rule 16a~1(a}(2)(ii} for 
certain indirect beneficial ownerships. 
(iii) Report transactions in securities 
beneficially owned directly on separate 
lines from those beneficially owned 
indirectly. Report different forms of 
indirect ownership on separate lines. 
The nature of indirect ownership shall 
be stated as specifically as possible: for 
example, “By Self as Trustee for X,” “By 
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Spouse,” “By X Trust,” “By Y 
Corporation,” etc. 


{iv) In stating the amount of securities 
acquired, disposed of, or beneficially 
owned indirectly through a partnership, 
corporation, trust, or other entity, report 
the number of securities representing the 
reporting person's proportionate interest 
in transactions conducted by that entity 
or holdings of that entity. Alternatively, 
at the option of the reporting person, the 
entire amount of the entity's interest 
may be reported. See Rule 16a- 
1(a}(2)(ii})(B) and Rule 16a-1(a}(2}(iii). 

(c) Non-Derivative and Derivative 
Securities. (i) Report acquisitions or 
dispositions and holdings of non- 
derivative securities in Table I. Report 
acquisitions or dispositions and holdings 
of derivative securities (e.9., puts, calls, 
options, warrants, convertible securities, 
or other rights or obligations to buy or 
sell securities) in Table II. Report the 
exercise or conversion of a derivative 


security in Table fi {as a disposition of 


the derivative security) and report in 
Table I the holdings of the underlying 


security. Report acquisitions or 
dispositions and holdings of derivative 
securities that are both equity securities 
and convertible or exchangeable for 
other equity securities (e.g, convertible 
preferred securities) only on Table I. 

{ii) The title of a derivative security 
and the title of the equity security 
underlying the derivative security 
should be shown separately in the 
appropriate columns in Table II. The 
“puts” and “calls” reported in Table I 
include, in addition to separate puts and 
calls, any combination of the two, such 
as spreads and straddles, In reporting an 
option in Table I, state whether it 
represents a right to buy, a right to sell, 
an obligation to buy, or an obligation to 
sell the equity securities subject to the 
option. 

(iii) Describe in the appropriate 
columns in Table II characteristics of 
derivative securities, including title, 
exercise or conversion price, date 


exercisable, expiration date, and the 


title and amount of securities underlying 
the derivative security, If the transaction 
reported is a purchase or sale of a 
derivative security, the purchase or sale 
price of that derivative security shall be 
reported in column 8. If the transaction 
is the exercise or conversion of a 
derivative security, leave column 8 
blank and report the exercise or 


conversion price of the derivative 
security in column 2. 

(iv) Securities constituting 
components of a unit shall be reported 
separately on the applicable table (e.g., 


if a unit has a non-derivative security 


component and a derivative security 





component, the non-derivative 
component shall be reported in Table I 


relationship between individual 
securities comprising the unit shall be 
indicated in the space provided for 
explanation of responses. When 
securities are purchased or sold as a 
unit, state the purchase or sale price per 
unit and other required information 
regarding the unit securities. 


5. Price of Securities 


(a) Prices of securities shall be 
reported in U.S. dollars on a per share 
basis, not an aggregate basis, except 
that the aggregate price of debt shall be 
stated. Amounts reported shall exclude 
brokerage commissions and other costs 
of execution. 

(b) If consideration other than cash 
was paid for the security, describe the 
consideration, including the value of the 
consideration, in the space provided for 
explanation of responses. 


6. Additional Information 
if space provided in the line items of 


attach another Form (or copy of the 
Form) completed as appropriate. Each 
Form attached as a continuation must 
include information required in Items 1, 
4 and 6 of the Form. The number of 
pages comprising the report (Form plus 
attachment) shall be indicated at the 
bottom of each report page {e.g., 1 of 3, 2 
of 3, 3 of 3). If additional information is 


information was provided. 
7. Signature 


(a) If the Form is filed for an 
individual, it shall be signed by that 


sign for the individual. If signed on 
behalf of the individual by another 
person, the authority of such person to 


sign the Form shall be confirmed to the 
Commission in writing in an attachment 
to the Form or as soon as practicable in 
an amendment by the individual for 
whom the Form is filed, unless such a 
confirmation still in effect is on file with 
the Commission. The confirming 
statement need only indicate that the 
reporting person authorizes and 
designates the named person or persons 
to file the Form on the reporting person's 
behalf, and state the duration of the 
authorization. 

(b) If the Form is filed for a 
corporation, partnership, trust, or other 
entity, the capacity in which the 
individual signed shall be set forth (e.g., 
John Smith, Secretary, on behalf of X 
Corporation). 


8. Transaction Codes 


Use the codes listed below to indicate 
in Table I, Column 3 and Table H, 
Column 4 the character of the 
transaction reported. Use the code that 
most appropriately describes the 
transaction. If the transaction is not 
specifically listed, use transaction Code 
“J” and describe the nature of the 
transaction in the space for explanation 
of responses. If a transaction is 
voluntarily reported earlier than 
required, place “V” in the appropriate 
column to so indicate; otherwise, the 
column should be left blank. 

General Transaction Codes 
P—Open market or private purchase 
of non-derivative or derivative 
security 
S—Open market or private sale of 
non-derivative or derivative 
security 

V—Transaction voluntarily reported 

earlier than req 
—— ee Plan Transaction 


arise or award transaction 
pursuant to Rule 16b-3(c) 

M—Exercise of in-the-money or at- 
the-money derivative security 
acquired pursuant to Rule 16b-3 
plan 


Federal Register / Vol. 56, No. 35 / Thursday, February 21, 1991 / Rules and Regulations 


eee transaction in 
acquisition plan pursuant to 

2 16b-3{d){2} {except for intra- 
plan transfers specified in Code I) 

N—Participant-directed transaction 
pursuant to Rule 16b-3(d)(1) 

F—Payment of option exercise price 
or tax liability by delivering or 
withholding securities incident to 
exercise of a derivative security 
issued in accordance with Rule 16b- 
3 


I—Intra-plan transfer in accordance 
with Rule 16b-3(d)(2)(ii) county in 
an acquisition or disposition of 
issuer securities . 

T—Acquisition or disposition 
transaction under an employee 
benefit plan other than pursuant to 
Rule 16b-3 

Derivative Securities Codes 

E—Expiration of short derivative 
position 

H—Expiration (or cancellation) of 
long derivative position 

C—Conversion of derivative security 

O—Exercise of out-of the-money 
derivative security 

X—Exercise of in-the-money or at-the- 
money derivative security 

Other Section 16(b) Exempt 
Transactions and Small Acquisition 
Codes (except for employee benefit 
plan codes above) 

G—Bona fide gift 

R—Acquisition pursuant to 
reinvestment of dividends or 
interest (DRIPS) 

W—Acquisition or disposition by will 
or laws of descent and distribution 

L—Small acquisition under Rule 16a-6 

Z—Deposit into or withdrawal from 
voting trust 

Other Transaction Codes 

J—Other acquisition or disposition 
(describe transaction) 

Q—tTransfer pursuant to a qualified 
domestic relations order 

U—Disposition pursuant to a tender of 
shares in a change of control ~ 
transaction 


U.S. SECURITIES AND EXCHANGE COMMISSION, WASHINGTON D.C. 20549 
STATEMENT OF CHANGES It BENEFICIAL OWNERSHIP 


[Filed to Section 1 of the Securities Act of 1834, Section 1 of the Public Act of 1935 or Section ot the 
pursuant 6{a) Exchange 7a) « Toe Utifity Holding Company or 30(f) 


1. Name and Address of Reporting Person 


(Last) 


(City) 
2. issuer Name and Ticker or Trading Symbol! 


3. IRS or Social Security Number of Reporting Person (Voluntary) 
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U.S. SECURITIES AND EXCHANGE COMMISSION, WASHINGTON D.C. 20549—Continued 
[Filed pursuant to Section 16(a) of the Securities Exchange Act of 1934, Section 17(a) of the Public Utility Holding Company Act of 1935 or Section 30(f) of the 
Investment Company Act of 1940] 


4. Statement for Month/Year 
5. lf Amendment, Date of Original (Month/Year) 


6. Relaciones ee epering Pensen fo Wenet. (Check all applicable) 
—___Officer (give title below) ___ 10% Owner —_Other (specify below) 


TABLE 1.—NON-DERIVATIVE SECURITIES, ACQUIRED, DISPOSED OF, OR BENEFICIALLY OWNED 


TABLE II._—DERIVATIVE SECURITIES ACQUIRED, DISPOSED OF, OR BENEFICIALLY OWNED (E.G. PUTS, CALLS, WARRANTS, OPTIONS, 
CONVERTIBLE SECURITIES) 


**Signature of Reporting Person 


Note: File . 
ee ee oe Se acns tale en Gee mean ee os ee en Sr pe 

Reminder. Report on a separate line for each class of securities beneficially owned directly or indirectly. 

Oe ee 

‘orm 4 

{ 3 Check box is no longer subject to Section 16. Form 4 or Form 5 obligations may continue. See Instruction 1(b). 

OMB 


Expires: Febuary 1, 1994 
Estimeted average burden hours per response 0.5 


OMB APPROVAL United States Securities and Exchange Form 5—Annual Statement of Beneficial 
OMB Number: 3235-0362 Commission Ownership of Securities 

Expires: February 1, 1994 Weegee 2008 The Commission is authorized to 
Estimated average burden hours per solicit the information required by this 


response: 1.0 form pursuant to sections 16(a) and 23(a) 


of the Securities Exchange Act of 1934, 
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sections 17(a) and 20(a) of the Public 
Utility Holding Company Act of 1935, 
and sections 30(f) and 38 of the 
Investment Company Act of 1940, and 
the rules and regulations thereunder. 

Disclosure of information specified on 
this form is mandatory, except for 
disclosure of IRS or Social Security 
numbers of the reporting person, which 
is voluntary. If such numbers are 
furnished, they will assist the 
Commission in distinguishing reporting 
persons with similar names and will 
facilitate the prompt processing of the 
form. The information will be used for 
the primary purpose of disclosing the 
transactions and holdings of directors, 
officers, and beneficial owners of 
registered companies. Information 
disclosed will be a matter of public 
record and available for inspection by 
members of the public. The Commission 
can use it in investigations or litigation 
involving the Federal securities laws or 
other-civil, criminal, or regulatory 
statutes or provisions, as well as for 
referral to other governmental 
authorities and self-regulatory 
organizations. Failure to disclose 
required information may result in civil 
or criminal action against persons 
involved for violations of the Federal ~ 
securities laws and rules. 


General Instructions 
1. When Form Must be Filed 


{a) This Form must be filed on or 
before the 45th day after the end of the 
issuer's fiscal year in accordance with 
Rule 16a-3(f). This Form and any 
amendment is deemed filed with the 
Commission or the Exchange on the date 
it is received by the Commission or the 
Exchange, respectively. See, however, 
Rule 16a-3(h) regarding delivery to a 
third party business that guarantees 
delivery of the filing no later than the 
specified due date. 

(b) A reporting person no longer 
subject to Section 16 of the Securities 
Exchange Act of 1934 (“Exchange Act”) 
must check the exit box appearing on 
this Form. Transactions and holdings 
previously reported are not required to 
be included on this Form. Form 4 or 
Form 5 obligations may continue to be 
applicable. See Rules 16a-3(f) and 16a- 


). 

(c) A separate Form shall be filed to 
reflect beneficial ownership of securities 
of each issuer, except that a single 
statement shall be filed with respect to 
the securities of a registered public 
utility holding company and all of its 
subsidiary companies. - 

(d) If a reporting person is not an 
officer, director, or 10% holder, the 
person should check “other” in Item 6 


(Relationship of Reporting Person to 
Issuer) and describe the reason for 
reporting status in the space provided. 


2. Where Form Must be Filed 


(a) File three copies of this Form or 
any amendment, at least one of which is 
manually signed, with the Securities and 
Exchange Commission, 450 5th Street, 
NW., Washington, DC 20549. 

(Note: Acknowledgment of receipt by the 
Commission may be obtained by enclosing a 
self-addressed stamped ge identifying 
the Form or amendment filed.) 

(b) At the time this Form or any 
amendment is filed with the 
Commission, file one copy with each 
Exchange on which any class of 
securities of the issuer is registered. If 
the issuer has designated a single 
Exchange to receive Section 16 filings, 
the copy shall be filed with that 
Exchange only. 

(c) Any person required to file this 
Form or amendment shall, not later than 
the time the Form or amendment is 
transmitted for filing with the 
Commission, send or deliver a copy to 
the person designated by the issuer to 
receive the copy or, if no person is so 
designated, the issuer’s corporate 
secretary (or person performing similar 
functions) in accordance with Rule 16a- 
3fe). 


3. Class of Securities Reported 


(a)(i) Persons reporting pursuant to 
section 16{a) of the Exchange Act shall 
include information as to transactions 
and holdings required to be reported in 
any class of equity securities of the 
issuer and the beneficial ownership at 
the end of the year of that class of 
equity securities, even though one or 
more of such classes may not be 
registered pursuant to section 12 of the 
Exchange Act. 

(ii) Persons reporting pursuant to 
section 17(a) of the Public Utility 
Holding Company Act of 1935 shall 
include transactions and holdings 
required to be reported in any class of 
securities (equity or debt) of the 
registered holding company and any of 
its subsidiary companies and the 
beneficial ownership at the end of the 
issuer's fiscal year of that class of 
securities. Specify the name of the 
parent or subsidiary issuing the 
securities. 

(iii) Persons reporting pursuant to 
section 30(f) of the Investment Company 
Act of 1940 shall include transactions 
and holdings required to be reported in 
any class of securities (equity or debt) of 
the registered closed-end investment 
company (other than “short-term paper” 
as defined in Section 2(a) (38) of the Act) 


and the beneficial ownership at the end 
of the year of that class of securities. 

(b) The title of the security should 
clearly identify the class, even if the 
issuer has only one class of securities 
outstanding; for'example, “Common 
Stock,” “Class A Common Stock,” 
“Class B Convertible Preferred Stock,” 
etc. 

(c) The amount of securities 
beneficially owned should state the face 
amount of debt securities (U.S. Dollars) 
or the number of equity securities, 
whichever is appropriate. 


4. Transactions and Holdings Required 
To Be Reported 


(a) General Requirements. (i) Pursuant 
to Rule 16a-3(f), if not previously 
reported, the following transactions, and 
total beneficial ownership as of the end 
of the issuer's fiscal year (or the earlier 
date applicable to a person ceasing to 
be an insider during the fiscal year) for 
any class of securities for which a 
transaction is reported, shall be 
reported: 

(A) Any transaction during the 
issuer's fiscal year that was exempt by 
operation of any rule under Section 
16(b); 

(B) Any small acquisition or series of 
acquisitions in a six month period 
during the issuer's fiscal year not 
exceeding $10,000 in market value (see 
Rule 16a-6); and 

(C) Any transactions or holdings that 
should have been reported during the 
issuer's fiscal year on a Form 3 or Form 
4, but were not reported. The first Form 
5 filing obligation shall include all 
holdings and transactions that should 
have been reported in each of the - 
issuer's last two fiscal years but were 
not. See Instruction 8 for the code to 
identify delinquent Form 3 holdings or 
Form 4 transactions reported on this 
Form 5. 

Note: A required Form 3 or Form 4 must be 
filed within the time specified by the Form. 
Form 3 holdings or Form 4 transactions 
reported on Form 5 represent delinquent 
Form 3 and Form 4 filings. 


(ii) Report transactions and holdings 
in Rule 16b-3(d) ongoing securities 
acquisition plans as of the most recent 
date for which the information is 
reasonably available, specifying the 
date of the information. Also, report 
transactions and holdings in ongoing 
securities acquisition plans for the 
portion of the prior fiscal year not 
included on the Form 5 for the prior 
year, specifying the date of the 
information, or, alternatively, this 
information may be included on a Form 
4 or an amendment to the Form 5 filed 
promptly. Plan acquisitions for the 
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period reported, but not dispositions, 
may be presented on an aggregate basis 
for each plan. If reported on an 
aggregate basis, disclose the range of 
prices paid. 

(iii) Each transaction should be 
reported on a separate line. Transaction 
codes specified in Instruction 8 should 
be used to identify the nature of the 
transaction resulting in an acquisition or 
disposition of a security. 

(iv) Except for transactions related to 
Rule 16b-3(d) ongoing acquisition plans 
noted in (ii) above, every transaction 
shall be reported even though 
acquisitions and dispositions with 
respect to a class of securities are equal, 
or the change involves only the nature of 
ownership, such as a change from 
indirect ownership through a trust or 
corporation to direct ownership by the 
reporting person. Report total beneficial 
ownership as of the end of the issuer's 
fiscal year for all classes of securities in 
which a transaction was reported. 

(b) Beneficial Ownership Reported 
(Pecuniary Interest). (i) Although, for 
purposes of determining status as a ten 
percent holder, a person is deemed to 
beneficially own securities over which 
that person has voting or investment 
control (see Rule 16a—1(a)(1)), for 
reporting transactions and holdings, a 
person is deemed to be the beneficial 
owner of securities if that person has or 
shares the opportunity, directly or 
indirectly, to profit or share in any profit 
derived from a transaction in the 
securities (“pecuniary interest”). See 
Rule 16a-1(a)(2). See also Rule 16a-8 for 
the application of the beneficial 
ownership definition to trust holdings 
and transactions. 

{ii) Both direct and indirect beneficial 
ownership of securities shall be 
reported. Securities beneficially owned 
directly are those held in the reporting 
person’s name or in the name of a bank, 
broker or nominee for the account of the 
reporting person. In addition, securities 
held as joint tenants, tenants in 
common, tenants by the entirety, or as 
community property are to be reported 
as held directly. If a person has a 
pecuniary interest, by reason of any 
contract, understanding, or relationship 
(including a family relationship or 
arrangement), in securities held in the 
name of another person, that person is 
an indirect beneficial owner of the 
securities. See Rule 16a—1(a)(2)(ii) for 
certain indirect beneficial ownerships. 

(iii) Report transactions in securities 
beneficially owned directly on separate 
lines from those beneficially owned 
indirectly. Report different forms of 
indirect ownership on separate lines. 
The nature of indirect ownership shall 
be stated as specifically as possible; for 


example, “By Self as Trustee for X,” “By 
Spouse,” “By X Trust,” “By Y 
Corporation,” etc. 

(iv) In stating the amount of securities 
acquired, disposed of, or beneficially 
owned in through a partnership, 
corporation, trust, or other entity, report 
the number of securities representing the 
reporting person’s proportionate interest 
in transactions conducted by that entity 
or holdings of that entity. Alternatively, 
at the option of the reporting person, the 
entire amount of the entity's interest 
may be reported. See Rule 16a- 
1(a)(2)(ii)(B) and Rule 16a-1(a)(2)fiii). 

(c) Non-Derivative and Derivative 
Securities. (i) Report acquisitions or 
dispositions and holdings of non- 
derivative securities in Table I. Report 
acquisitions or dispositions and holdi~gs 
of derivative securities (¢.g., puts, catls, 
options, warrants, convertible securities, 
or other rights or obligations to buy or 
sell securities) in Table Il. Report the 
exercise or conversion of a derivative 
security in Table II (as a disposition of 
the derivative security) and report in 
Table I the holdings of the underlying 
security. Report acquisitions or 
dispositions and holdings of derivative 
securities that are both equity securities 
and convertible or exchangeable for 
other equity securities (e.g., convertible 
preferred securities) only on Table II. 

(ii) The title of a derivative security 
and the title of the equity security 
underlying the derivative security 
should be shown separately in the 
appropriate columns in Table IL. The 
“puts” and “calls” reported in Table II 
include, in addition to separate puts and 
calls, any combination of the two, such 
as spreads and straddles. In reporting an 
option in Table Il, state whether it 
represents a right to buy, a right to sell, 
an obligation to buy, or an obligation to 
sell the equity securities subject to the 
option. 

(iii) Describe in the appropriate 
columns in Table II characteristics of 
derivative securities, including title, 
exercise or conversion price, date 


- exercisable, expiration date, and the 


title and amount of securities underlying 
the derivative security. If the transaction 
reported is a purchase or sale of a 
derivative security, the purchase or sale 
price of the derivative security shall be 
reported in column 8. If the transaction 
is the exercise or conversion of a 
derivative security, leave column 8 
blank and report the exercise or 
conversion price of the derivative 
security in column 2. 

(iv) Securities constituting 
components of a unit shall be reported 
separately on the applicable table (e.g., 
if a unit has a non-derivative security 
component and a derivative security 
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component, the non-derivative security 
component shall be reported in Table I 
and the derivative security component 
shall be reported in Table I). The 
relationship between individual 
securities comprising the unit shall be 
indicated in the space provided for 
explanation of responses. When 
securities are purchased or sold as a 
unit, state the purchase or sale price per 
unit and other required information 
regarding the unit securities. 


5. Price of Securities 


(a) Prices of securities shall be 
reported in U.S. dollars and on a per 
share basis, not an aggregate basis, 
except that the aggregate price of debt 
shall be stated. Amounts reported shall 
exclude brokerage commissions and 
other costs of execution. 

(b) If consideration other than cash 
was paid for the security, describe the 
consideration, including the value of the 
consideration in the space provided for 
explanation of responses. 


6. Additional Information 


If space provided in the line items of 
this Form or space provided for 
additional comments is insufficient, 
attach another Form (or copy of the 
Form) completed as appropriate. Each 
Form attached as a continuation must 
include information required in Items 1, 
4 and 6 of the Form. The number of 
pages comprising the report (Form plus 
attachment) shall be indicated at the 
bottom of each report page (e.g., 1 of 3, 2 
of 3, 3 of 3). If additional information is 
not reported in this manner, the 
Commission will assume no additional 
information was provided. 


7. Signature 


(a) If the Form is filed for an 
individual, it shall be signed by that 
person or specifically on behalf of the 
individual by a person authorized to 
sign for the individual. If signed on 
behalf of the individual by another 
person, the authority of such person to 
sign the Form shall be confirmed to the 
Commission in writing in an attachment 
to the Form or as soon as practicable in 
an amendment by the individual for 
whom the Form is filed, unless such a 
confirmation still in effect is on file with 
the Commission. The co: 
statement need only indicate that the 
reporting person authorizes and 
designates the named person or persons 
to file the Form on the reporting person’s 
behalf, and state the duration of the 
authorization. 

(b) If the Form is filed for a 
corporation, partnership, trust, or other 
entity, the capacity in which the 
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individual signed shall be set forth (e.g., 
John Smith, Secretary, on behalf of X 
Corporation). 


8. Transaction Codes ) 


Use the codes listed below to indicate 
in Table I, Column 3 and Table II, 
Column 4 the character of the 
transaction reported. Use the code that 
most appropriately describes the 
transaction. If the transaction is not 
specifically listed, use transaction Code 
“J" and describe the nature of the 
transaction in the space for explanation 


P—Open market or private purchase 
of non-derivative or derivative 
security 

S—Open market or private sale of 
non-derivative or derivative 
security 

Employee Benefit Plan Transaction 
‘odes 

A—Grant or award transaction 
pursuant to Rule 16b-3(c) 

M—Exercise of in-the-money or at- 
the-money derivative security 
acquired pursuant to Rule 16b-3 
plan 

B—Participant-directed transaction in 
ongoing acquisition plan pursuant to 
Rule 16b-3(d)(2) (except for intra- 
plan transfers specified in Code I) 


N—Participant-directed transaction 
pursuant to Rule 16b-3(d)(1) 

F—Payment of option exercise price 
or tax liability by delivering or 
withholding securities incident to 
exercise of a derivative security 
issued in accordance with Rule 16b- 
3 

I—Intra-plan transfer in accordance 
with Rule 16b-3(d)(2)(ii) resulting in 
an acquisition or disposition of 
issuer securities 

T—Acquisition or disposition 
transaction under an employee 
benefit plan other than pursuant to 
Rule 16b-3 

Derivative Securities Codes 

E—Expiration of short derivative 
position 

H—Expiration (or cancellation) of 
long derivative position 

C—Conversion of derivative security 

O—Exercise of out-of the-money . 
derivative security 

X—Exercise of in-the-money or at-the- 
money derivative security 

Other Section 16(b) Exempt 

Transactions and Small Acquisition 
Codes (except for employee benefit 
plan codes above) 

G—Bona fide gift 

R—Acquisition pursuant to 
reinvestment of dividends or 
interest (DRIPS) 


W—Acquisition or disposition by will 
or laws of descent and distribution 

L—Small acquisition under Rule 16a-6 

Z—Deposit into or withdrawal from 
voting trust 

Other Transaction Codes 

J—Other acquisition or disposition 
(describe transaction) 

Q—Transfer pursuant to a qualified 
domestic relations order 

U—Disposition pursuant to a tender of 
shares in a change of control 
transaction 


Form 3 or Form 4 Holdings or 
Transactions Not Previously Reported 


To indicate that a holding should have 
been reported previously on Form 3, 
place a “3” in Table I, column 3 or Table 
Il, column 4, as appropriate. Indicate in 
the space provided for explanation of 
responses the event triggering the Form 
3 filing obligation. To indicate that a 
transaction should have been reported 
previously on Form 4, place a “4” next to 
the transaction code reported in Table I, 
column 3 or Table II, column 4 (e.g., an 
open market purchase of a non- 
derivative security that should have 
been reported previously on Form 4 
should be designated as “P4”). In 
addition, the appropriate box on the 
front page of the Form should be 
checked. : 


U.S. SECURITIES AND EXCHANGE COMMISSION, WASHINGTON, DC 20549 


ANNUAL STATEMENT OF CHANGES IN BENEFICIAL OWNERSHIP 
[Filed pursuant to Section 16(a) of the Securities Exchange Act of 1834, Section 17(a) of the Public Utility Holding Company Act of 1935 or Section 30(f) of the 
investment Comeae tt of 1940] 


1. Name and Address of Reporting Person 


(Last) 
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TABLE |.—NON-DERIVATIVE SECURITIES, ACQUIRED, DISPOSED OF, OR BENEFICIALLY OWNED 


TABLE Il.—DERIVATIVE SECURITIES ACQUIRED, DISPOSED OF, OR BENEFICIALLY OWNED (E.G. PUTS, CALLS, WARRANTS, OPTIONS, 
CONVERTIBLE SECURITIES) 


6. Date a 7. = Uncertying Amount ‘ 
Derivative and Expiration 
Se Securities Moneh/Day/Yeery 

ei: vedios quibiaaaane 3 Seabees 4) 
tion une Gaaen Code 

Instruction | inctructons Date ‘End of 
Oeyrveer) — “ton Title 

fw lo —_ 


Not ‘Fle tree of this Form, Sails aiianae ibis itinit a iitirinianianl is insufficient, see 
e: copies one ieee 
misstatements or omissions of facts constitute Federal Criminal Violations. See 18 U.S.C. 1001 end 1S USC. erie 
Reminder: Report on @ separate ine for each clase of evcustles benefclaly owned directly or indirectly. 
— 
FORM 


C } Check box ¥ no tnger subject o Secon 18 Form 4 or Form § obligations may continue. See Instruction 1(b). 
{ ) Form 3 holdings reported 


Expires: February 1, 1994 
average burden hours per response 1.0 

By the Commission. 

Dated: February 8, 1991. 
Margaret H. McFarland, 
Deputy Secretary. 
[FR Doc. 91-3518 Filed 2-20-91; 8:45 am] 
BILLING CODE 8010-01-M 
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DEPARTMENT OF EDUCATION 
Office of Special Education Programs 
[CFDA Ne.: 84.158A] 


Notice for New 
Awards for Fiscal Year 1991 Under the 


State Systems for Transition Services 
for Youth With Disabilities 


Purpose of Program: This program 
provides assistance to States to develop, 
implement, and improve systems to 
provide transition services for youth 
with disabilities from age 14 through the 
age they exit school. 

Deadline for Transmittal of 
application: May 9, 1991. 

Dealine for intergovernmental 
Review: July 8, 1991. 

samc rat Available: February 25, 


Available Funds: $5,500,000. 
Estimated Range of Awards: $400,000- 
000. 


Estimated Average Size of Awards: 
58,000. 
Estimated Number of Awards: 12. 


Note: The estimates of funding levels 
and awards in this notice do not bind 
the Department:of Education to a 
specific leve) of funding or numberof 
grants, unless the amount is otherwise 
specified by statute or regulation, 

Project Period: 5 years. 

Applicable Regulations: (a) The 
Education Department Genera} 


Administrative Regulations (EDGAR), 34 


CFR part 75, 77, 79, 80, 81, 82, 85, and 68. 

Eligibility: Under this program the 
Secretary may make one-time, five-year 
grants or cooperative agreements,‘on'a 
competitive basis, to: 

(a) A State vocational rehabilitation 
agency and State educational agency 
that submit a joint application; or 

(b) A State educational agency and 
one other State agency that provides 
transition services to individuals who 
are leaving programs under the 
Individuals with Disabilities Education 
Act (IDEA) that submit a joint 
application, where a vocational 
rehabilitation agency does not choose to 
participate in a joint application as 
described in paragraph (a). 
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Selection Criteria: The Secretary uses 
selection criteria under Education 
Department General Administrative 
Regulations at 34 CFR 72.210, for 
evaluation of applications submitted 
under this program, and distributes an 
additional 5 points to the plan of 
operation criterion, and an additional 10 
points to the evaluation plan criterion, in 
accordance with the provisions under 34 
CFR 75.210(c). 

For Applications or Information 
Contact: Bill Halloran, Division of 
Educational Services, Office of Special 
Education Programs, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
(Switzer Building, room 4625), 
Washington, DC 20202, Toisbcoe Bill 
Halloran (202) 732-1112; (TDD (202) 732- 
1168). 
Authority: 20 U.S.C. 1425(e) 

Dated: February 14, 1991. 
Robert R. Davila, 
Assistant Secretary, Office of Special 
Education and Rehabilitative Services. 
(FR Doc. 91-4024 Filed 2-19-91; 8:45 am} 
BILLING CODE 4000-01-M 
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Department of 
Education 


Office of Educational Research and 
Improvement Fellows Program 


inviting Applications for New Awards for 
Fiscal Year 1991; Notice 


2ST COPY AVAILABLE 





DEPARTMENT OF EDUCATION 


Office of Educational Research and 
improvement Fellows Program 


[CFDA No. 84.117] 


Notice Inviting Applications for New 
Awards for Fiscal Year (FY) 1991 


Purpose of Program: To provide 
Federal financial assistance enabling 
individuals to make contributions to the 
improvement of education by engaging 
in educational research. 

Eligible Applicants: Any individual 
who has training and experience that 
indicates that he or she has the potential 


to conduct educational research. An 


individual must be a citizen of the 
United States to be eligible for a 
fellowship. 

Deadline for Transmittal of 
Applications: April 8, 1991. 

Available Funds: $100,000. 

Estimated Range of Awards: $30,000- 

000. 


Estimated A verage Size of Awards: 
$45,000. 
Estimated Number of Awards: 2-3. 


Note: The Department is not bound by any 
estimates in this notice. 


Project Period: Projects will be no 
fewer than four nor more than 12 
months of full-time activity or the 
equivalent in less than full-time 
participation. 

Applicable Regulations: The 
regulations for this program in 34 CFR 
part 762. 


Application:Forms: The Department 


‘has no application forms or prescribed 


format for applications under the 
Fellows Program. Applicants are 
encouraged to submit their curriculum 
vitae and sufficient information toallow 
the Secretary to determine the merits of 
the proposed activities under the 
selection criteria in 34 CFR 762.21. 

Instructions for Transmittal of 
Applications: 

(a) If an applicant wants to apply for 
an award, the applicant shall— 

(1) Mail the original and two copies of 
the application on or before the deadline 
date to: U.S. Department of Education, 
Application Control Center, Attention: 
(CFDA #84.117]), Washington, DC 
20202-4725; or 

(2) Hand deliver the original and two 
copies of the application by 4:30 p.m. 
(Washington, DC, time) on the deadline 
date to: U.S. Department of Education, 
Application Control Center, Attention: 
(CFDA #84.117]), room 3633, Regional 
Office Building #3, Seventh and D 
Streets SW., Washington, DC. 

(b) An application must show one of 
the following as proof of maili 

(1) A legibly dated U.S. Posta 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the Secretary. 

(c) If an application is mailed through 
the U.S. Postal Service, the Secretary 


‘Service 
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does not accept either of the following 
as proof of mailing: 

(1) A private metered postmark. 

(2) A mail receipt that is not dated by 
the U.S. Postal Service. 


Notes: (1) The U.S. Postal Service does not 
uniformly provide a dated postmark. Before 
rélying on this method, an applicant should 
check with its local post office. 

(2) The Application Control Center will 
mail-an Application Receipt 
Acknowledgment to each applicant. If an 
applicant fails to receive the notification of 
Application receipt within 15 days from the 
closing date, the applicant should call the 
U.S. Department of Education Application 
Control Center at (202) 708-9494. 

(3) The applicant must indicate on the 
envelope 'the CFDA number and letter of this 
competition. 


For Information Contact: Dr. jeffrey 
Gilmore, U.S. Department of Education, 
Office of Educational Research and 
Improvement, Office of Research, room 
615, 555 New Jersey Avenue, NW., 
Washington, DC 20208-5647. Telephone: 
(202) 219-2254. Deaf and hearing 
impaired individuals may call the 
Federal Dual Party Relay Service at 1- 
800-877-8339 (in the Washington, DC 
202 area code, telephone 708-9300) 
between 8 a.m. and 7 p.m., Eastern time. 

Program Authority: 20 U.S.C. 1221e. 

Dated: February 14, 1991. 

Christopher T. Cross, 

Assistant Secretary for Educational Research 
and Improvement. 

fFR Doc. 91-4022 Filed 2-20-91; 8:45 am] 
BILLING CODE 4000-01-41 
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Over the State of New Jersey; Notice 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
[Docket No. 26480] 


Patterns Over the State of New Jersey 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of intent. 


SUMMARY: The FAA intends to prepare 


an Environmental Impact Statement 
(EIS) on the effects of changes in aircraft 
flight patterns over the State of New 
Jersey caused by implementation of the 
Expanded East Coast Plan (EECP). 

FOR FURTHER INFORMATION CONTACT: 
Mr. Charles R. Reavis, Program Manager 
ATM-400, Headquarters FAA, 800 
Independence Avenue SW., 
Washington, DC 20591. Telephone 
Number 202-267-9367. 

SUPPLEMENTARY INFORMATION: The 
EECP is a comprehensive revision of the 
air route structure and air traffic control 
procedures in the eastern United States, 
particularly in the New York 
Metropolitan area. Its purpose is to 
better organize and optimize the use of 
airspace, improve the arrival and 
departure procedures at the major 
northeast terminals and enhance the en 
route flows of traffic between major city 
pairs. 

The plan was initiated in 1983 and 
was implemented in phases between 
February 1987 and March 1988. It was 
implemented in accordance with all 
existing rules, practices and laws. Since 
the implementation of Phase One in 
February 1987, concerns with aircraft 


noise have been expressed by citizens 
living primarily in an area west and 
southwest of the Newark, NJ, airport. As 
a result of public concerns, noise studies 
have been performed and some air 
traffic procedures and operations have 
been modified. 

In response to the Aviation Safety and 
Capacity Expansion Act of 1990, Public 
Law 101-508, title IX, Transportation, 
subtitle B—Aviation Safety and 
Capacity Expansion, section 9119, the 
Administrator of the Federal Aviation 
Administration intends to issue an 
environmental impact statement 
pursuant to the National Environmental 
Policy Act of 1969 on the effects of 
changes in aircraft flight patterns over 
the State of New Jersey caused by 
implemention of the EECP. 

The FAA will convene three public 
meetings in the State of New Jersey in 
March 1991 as part of the scoping 
process. One meeting each will be held 
in northern, central and southern New 
Jersey. Each meeting willincludea 
briefing on the EECP, an explanation of 
the EIS process, and time for public 
statements and input. 

All interested agencies, organizations 
and persons are encouraged to present 
statements or evidence relating to 
pertinent environmental issues relative 
to this matter including: 

1. The number and type of 
environmental factors to be considered 
in preparing the EIS. Two factors that 
have already been identified are noise 
and air quality. 

2. The alternative actions to be 
considered in preparing the EIS. Two 
actions that have already been 
identified are “no action” and rollback 
to pre-EECP conditions. 


Federal Register / Vol. 56, No. 35 / Thursday, February 21, 1991 / Notices 


3. Methodologies to be considered in 
assessing the environmental impact of 
EECP. 


4. The types and sources of data to be 
considered in preparing the EIS. Two 
types of data that have already been 
identified are quantitative definitions of 
pre and post EECP air routes and 
operations. Possible data sources 
include the Port Authority of New York 
and New Jersey, the FAA, and other 
state and local organizations. 

5. Mitigation measures to reduce 
environmental impact. 

Exact time and location of the 
meetings will be published in the 
Federal Register, announced to the New 
Jersey Congressional Delegation and 
State of New Jersey offices, and 
released to the news media as early as 
possible in advance of the meetings. 

Written comments are also 
encouraged and invited from persons or 
interested parties unable to attend the 
public meetings or who do not wish to 
make public statements. Written 
comments should be received in _ 
triplicate at the following address by 
April 5, 1991: Headquarters FAA, Office 
of Chief Counsel, Attn: Rules Docket 
(AGC-10), Docket Number 26480, 800 
Independence Avenue SW., 
Washington, DC 20591. Written 
comments, in triplicate, may be 
delivered to Headquarters FAA, room 
915G, 800 Independence Avenue SW., 
Washington, DC. 


Issued in Washington, DC, on February 12, 
1991. 


Norbert A. Owens, 

Deputy Associate Administrator for Air 
Traffic. 

[FR Doc. 91-4055 Filed 2-15-91; 11:38 am] 
BILLING CODE 4910-13-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 


[OPTS-53138; FRL 3875-5] 


Premanufacture Notices; Monthly 
Status Report for DECEMBER 1990 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


summary: Section 5(d)(3) of the Toxic 


Substance Control Act (TSCA) requires 
EPA to issue a list in the Federal 
Register each month reporting the 
premanufacture notices (PMNs) and 
exemption request pending before the 
Agency and the PMNs and exemption 
requests for which the review period has 
expired since publication of the last 
monthly summary. This is the report for 
DECEMBER 1990. 


Nonconfidential portions of the PMNs . 


and exemption request may be seen in 
the TSCA Public Docket Office NE~G004 
at the address below between 8 a.m. 
and noon and 1 p.m. and 4 p.m., Monday 
through Friday, excluding legal holidays. 
ADDRESSES: Written comments, 
identified with the document control 
number “(OPTS-53138)” and the specific 
PMN and exemption request number 
should be sent to: Document Processing 
Center (TS-790), Office of Toxic 
Substances, Environmental Protection 
Agency, 401 M St., SW., Rm L-100, 
Washington, DC 20460, (202) 382-3532. 


FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, 
Environmental Assistance Division (TS- 
799}, Office of Toxic Substances, 
Environmental Protection Agency, Rm 
EB-~44, 401 M St., SW., Washington, DC 
20460 (202) 382-3725. 


SUPPLEMENTARY INFORMATION: The 
monthly status report published in the 
Federal Register as required under 
section 5(d)(3) of TSCA (90 Stat. 2012 (15 
U.S.C. 2504)), will identify: (a) PMNs 
received during DECEMBER; (b) PMNs 
received previously and still under 
review at the end of DECEMBER; (c) 
PMNs for which the notice review 
period has ended during DECEMBER; 
(d) chemical substances for which EPA 
has received a notice of commencement 
to manufacture during DECEMBER; and 
(e) PMNs for which the review period 
has been suspended. Therefore, the 
DECEMBER 1990 PMN Status Report is 
being published. 


Dated: February 15, 1991. 
Steven Newburg-Rinn, 


Acting Director, Information Management 
Division, Office of Toxic Substances. 


Premanufacture Notice Monthly Status 
Report for DECEMBER 1990. 


I. 128 Premanufacture notices and exemption 
requests received during the month: 


PMN No. 


P 91-0276 
P 91-0282 
P 91-0286 
P 91-0290 
P 91-0294 
P 91-0298 
P 91-0302 
P 91-0306 
P 91-0310 
P 91-0314 
P 91-0318 
P 91-0322 
P 91-0326 
P 91-0330 
P 91-0334 
P 91-0339 
P 91-0343 
P 91-0347 
P 91-0351 
P 91-0355 
P 91-0359 
P 91-0363 
P 91-0367 
P 91-0371 
P 91-0375 
P 91-0379 
P 91-0383 
P 91-0387 
Y 91-0057 


P 91-0279 
P 91-0283 
P 91-0287 
P 91-0291 
P 91-0295 
P 91-0299 
P 91-0303 
P 91-0307 
P 91-0311 
P 91-0315 
P 91-0319 
P 91-0323 
P 91-0327 
P 91-0331 
P 91-0335 
P 91-0340 
P 91-0344 
P 91-0348 
P 91-0352 
P 91-0356 
P 91-0360 
P 91-0364 
P 91-0368 
P 91-0372 
P 91-0376 
P 91-0380 
P 91-0384 P 91-0385 P 91-0386 
P 91-0388 P 91-0390 Y 91-0056 
Y¥ 91-0058 Y 91-0059 Y 91-0060 
Y 91-0061 Y 91-0062 Y 91-0063 Y 91-0064 
Y¥ 91-0065 Y 91-0066 Y 91-0067 Y 91-0068 
¥ 91-0069 Y 91-0070 Y 91-0071 Y 91-0072 


P 91-0280 
P 91-0284 
P 91-0288 
P 91-0292 
P 91-0296 
P 91-0300 
P 91-0304 
P 91-0308 
P 91-0312 
P 91-0316 
P 91-0320 
P 91-0324 
P 91-0328 
P 91-0332, 
P 91-0337 
P 91-0341 
P 91-0345 
P 91-0349 
P 91-0353 
P 91-0357 
P 91-0361 
P 91-0365 
P 91-0369 
P 91-0373 
P 91-0377 
P 91-0381 


P 91-0281 
P 91-0285 
P 91-0289 
P 91-0293 
P 91-0297 
P 91-0301 
P 91-0305 
P 91-0309 
P 91-0313 
P 91-0317 
P 91-0321 
P 91-0325 
P 91-0329 
P 91-0333 
P 91-0338 
P 91-0342 
P 91-0346 
P 91-0350 
P 91-0354 
P 91-0358 
P 91-0362 
P 91-0366 
P 91-0370 
P 91-0374 
P 91-0378 
P 91-0382 


Il. 296 Premanufacture notices received 
previously and still under review at the end of 
the month: 


PMN No. 


P 84-0660 
P 86-0501 
P 87-0105 
P 87-1872 
P 88-0217 
P 88-0468 
P 88-0836 
P 88-1035 
P 88-1618 
P 88-1631 
P 88-1783 
P 88-1937 
P 88-1984 
P 88-2000 
P 88-2196 
P 88-2228 
P 88-2236 


P 85-0433 
P 86-1322 
P 87-0323 
P 87-1881 
P 88-0319 
P 88-0515 
P 88-0918 
P 88-1212 
P 88-1619 
P 88-1632 
P 88-1807 
P 88-1938 
P 88-1985 
P 88-2001 
P 88-2210 
P 88-2229 
P 88-2237 
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P 89-1010 
P 89-1148 


P 89-1038 
P 90-0002 
P 90-0158 
P 90-0226 


iit 
iii 
Hin 


: 


a 
vuuUUVUVUUU'Y 
o's UW'S 'U'D'D'U'U'U 
ELECER CEES 
SNBRSE8E883 


F 
S 


P 90-1318 
P 90-1322 
P 90-1364 
B 90-1422 
P 90-1473 
P 90-1529 
P 90-1555 
P 90-1624 
P 90-1687 
P 90-1722 
P 90-1731 
P 90-1797 
P 90-1825 
P 90-1844 


eegeeees 
BgaRSeEE 


eeeeeeeeee 
Sa S2REE28 


_P 90-1893 


P 90-1969 
P 90-2000 
P 91-0043 
P 91-0065 
P 91-0080 
P 91-0100 
P 91-0108 
P 91-0112 
P 91-0123 
P 91-0133 
P 91-0157 
P 91-0173 
P 91-0177 
P 91-0181 
P 91-0185 
P 91-0189 
P 91-0222 
P 91-0228 
P 91-0232 
P 91-0244 P 91-0245 P 91-0246 

P 91-0248 P 91-0249 P 91-0250 

P 91-0252 P 91-0253 P 91-0272 Y 91-0043 


P 91-0110 
P 91-0114 
P 91-0128 
P 91-0149 
P 91-0165 
P 91-0175 
P 91-0179 
P 91-0183 
P 91-0187 
P 91-0203 
P 91-0226 
P 91-0230 
P 91-0242 


P 91-0124 
P 91-0148 
P 91-0161 
P 91-0174 
P 91-0178 
P 91-0182 
P 91-0186 
P 91-0202 
P 91-0225 
P 91-0229 
P 91-0233 


Ill. 147 Premanufacture notices and 
exemption request for which the notice review 
period has ended during the month. (Expiration 
of the notice review period does not signify that 
the chemical has been added to the inventory). 


PMN No. 


P 89-0539 
P 90-0594 
P 90-1516 
P 90-1684 
P 90-1906 
P 90-1911 


P 89-0870 
P 90-1513 
P 90-1517 
P 90-1877 
P 90-1907 
P 90-1912 
P 90-1915 P 90-1916 
P 90-1920 P 90-1921 
P 90-1924 P 90-1925 
P 90-1928 P 90-1929 
P 90-1932 P 90-1933 
P 90-1936 P 90-1938 
P 90-1942 P 90-1943 
P 90-1946 P 90-1947 
P 90-1950 P 90-1951 
P 90-1954 P 90-1955 
P 90-1958 P 90-1959 
P 90-1962 P 90-1963 


P 89-1125 P 90-0187 
P 90-1514 P 90-1515 
P 90-1518 P 90-1535 
P 90-1904 P 90-1905 
P 90-1908 P 90-1910 
P 90-1913 P 90-1914 
P 90-1917 P 90-1919 
P 90-1922 P 90-1923 
P 90-1926 P 90-1927 
P 90-1930 P 90-1931 
P 90-1934 P 90-1935 
P 90-1939 
P 90-1944 
P 90-1948 
P 90-1952 
P 90-1956 
P 90-1960 
P 90-1964 


P 90-1945 


P 90-1957 
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P 90-1968 P 90-1969 P 90-1970 P 90-1999 
P 90-1972 P 90-1974 P 90-1975 P 91-0001 
P 90-1977 P 90-1978 P 90-1979 P 91-0006 
P 90-1981 P 90-1983 P 90-1984 P 91-0010 
P 90-1986 P 90-1987 P 90-1988 P 91-0016 
P 90-1990 P 90-1991 P 90-1992 Y 91-0040 
P 90-1994 P 90-1995 P 90-1996 Y 91-0044 


IV. 137 CHEMICAL SUBSTANCES FOR WHICH EPA HAS RECEIVED NOTICES OF COMMENCEMENT TO MANUFACTURE 


ee 


de acececerecececeecersesceeesseceeeeseree ees eeeeee neeees seen eeeeeees sees eee sess sessed sees eeeeeee eee sees eS >SEeR EES EeSeesesEsICes Eee rSeeTS: 


Stearyi stearamide. 
2-[2-[4-(2-hydroxyethoxy) phenyl] etheny!]-4,6-bis (trichloromethy!)-1,3,5-triazine. ......cessssosssesesseeeennnsssaneeseeserevennnnsseneeesoneensn 
G 


G Aromatic diamine, thio-methylated. 
Fee PTO NONIDET” FIN ccaccssithcsdasesdiessesenhadastctnasecs<airossadadipannsinnpegiesiabiliingsiledlenaetescnosbdiadeatincendtensssesithinineedisbuntiinidaisatgaaatapeiamtiiiad 


1-Oxa 4-azaspiro (4-5 decane, 4-(dichloroacety))-. ..............-..cssssssssssssessssssesesesssessasssnsssssecsnssssnssesasssessennnssensssesessnsssasssenssssosssnnssenssnseessnnesees 


G Polyester resin. 
G Ester Of naphthenic acld ard 8 GIYCOI. 5..........csccescsescssscoscessessossescscsconsenessescnesonsssessescsecsecossssecosecssesencneccesoes 
: 1-Alkyl-1-alkyl’amidoaikyl-2-alkyl’-imidazolindinium-alkyisulfate. ...........c.ccscccsssssssesssessosessessessens 
G Substituted TEI EIU Fe GIO scsccscticccesszcsnseccitesvenecseceeaterntesctensinicnvestencatiiceneenenisessenstimsnentsicase 


1S Wain piiornal forrvanicdatnyhe COO aaissesetcs..ssenpescvsssonsscnsssssosanssteejenesesanendecsocnserssessoistasmnesesscnabmistnccsssaioenenese 
G Carboxy alkyl silyl salt. ...............ccsssosssssssssssessssssesessessersecesssesees 


ae SUPINE IPUIINIOTT ccessecciscascaictossscassedceniconecsnconctossenciansestesotertvetssesenséasassespiensclasseestiseesastecetighbesimeesGncsnsdetensbasaivesesnpacteliadountaaatiaiiiais 


I enn UOC UNITE a cacancalbbimncbicsnntbnnts on teiebbonscgassenochaoestiapieiibonsssivebes toedasisendsiliansapeniicieeesetnasinalioe 
G Substituted polyhydroxy benzene derivative. ..........-....scccesssesseesesssesesssseseenecessenscussenesensenegsnesnessesssessanesnssenssseessessnssssssoussessesesseesenessenesneesseesees 


Alkenoic acid, trisubstituted benzyl-disubstituted-phenyl ester. .............-.r.ccsssssssssssesssessesessnssvssusensseenneereeseenessersnennessecseenesneneensennsnsennsness 
¢ I IIUTADITY SOUNT GOV GUUS GIGI .cscnsce<sssansccsednccsssosesieseseesbaibinsasentabeepepsiinndsimuiiscesenseccstsacsesbinnbeeveressnesesseltiaijesipiiansstbesantseieattoian 


G Potassium salt of alkylated benzene sulfonic acid. 
G Potassium salt of benzene alkylated Sulfomic Acids. ................ccsssssssssssssssessusssesssessnssesssesesseersssceeseeesnensee 


2-Propenoic acid, polymer with sodium phosphinate, SOdiUM sallt.........coceseccrsssssessesssseseesseseeessnsesesesnenesenssnscsssensnscsenenesssensnsnovessnsssssonseesees 
2,4-Di-tert-butyicycohexanone..... 


Mee eeeeeeecneeseeeeeeeeeeeeeeseseeesseneeeeee seen ee Rees ease eeeeeSeeeSOeseetes OSS PECORSOSEOSeS SSO IOSISIOSSSOISESSTSS: 


G Paiepernatedd HOCRTOG IN, 5 an.sccsesssacccessossccocesscososesvonssseossonessesonsessscssncsscsseiessscsesscenasosiestesssssssccsssneesqounheocseennedeeee sonneseoseninccccccesscesecssinsscetsssecheesee 
G Halogenated hydrocarbon. Ssaceieceascnanonnestepivosoeckeielilg le teeiesanieaipapiateiaas 
a ck heats 


88 eee ee ee eee rere ee eereneeeeeeeeeeeeeseseeteDOeFeSSOOESFOER I ESOS>UEESSEESSOD IST DOS IITEOET OU ESSIISDSISEDTIIEREDIIOI ESD EOORIDESUELISOIISRIRITITES D9 D9EPOSLEF IO OEDIREE® | 
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IV. 137 CHEMICAL SUBSTANCES FOR WHICH EPA HAS RECEIVED NOTICES OF COMMENCEMENT TO MANUFACTURE—Continued 


[ee 


P 90-0645 | G Blocked aromatic BOCyanate. ..................ssssssnsseessecssssensensenansnecsnnesenenessneeneesneesnnenneensnssesnecensssnanenanessnsounecessueaneenessenonessnscnssnnensesaneeanesenes 
P 90-0646 | G Blocked aromatic isocyanate. ...............s.ssesssseressssssnerenorsessnseseersnesssesnessnesssesneeenensscesessnernesseesnnesnessssonenansssscssnronesenconesssssnesonssenesiessnessosesessnsonorsnees 
P 90-0648 | G Blocked aromatic isocyanate. 
P 90-0649 | G Blocked aromatic ocyamate. .............cssssssenssesssessesssnsersesvessnesnnseseassesncnneenessnestesanesivensesnensnsereseneeneeenssoneseosonesenesseeonscssesssesnesssssevesescsesssessoesoessee 


P 90-0650 | G Biocked aromatic isocyanate. 


seeecersasreanesescouscscssares cos repeccooeeeeesoeoooersoerneseesoeceseseceeseasoserenssossonress| 


iil tinted arta saunas iatalaateabap ororaenmneieniettabgaage 
P 90-0651 | G Substituted ary! nitrothiophene .............:s0ssssssevsersesrscenonensenseneessessneeteeetsenusenessneenesesenneesenenecennenscssecaneaneenesasesneonnssnsesneniscsessessenscesecssesnseseesenens 


P 90-0660 sesnessnccssnsesnesssnescnessansscsnsssneseneessaessaeesenesssensusseseeeseosessesscneseveesoeesnessenses suecenssssescstesenecceneceneccsseceneeennseneeconesensensnccoesesenecssesenseceee 


Ammi visnage. 
P 90-0677 | G Vinyl chioride-vinyl isobutyl ether COpObyMe’. ..........---..-versssssesssveenmersneerserenteesnenssnseenesenenenneesnccanecsnen emncntenanesconssennssnnecsuscsnascstsectesssesessesssnosanves 


MN iii cba tases Si isssccssi ccinscsccccsnsonsscsacctcbbonstbackessncdenacancoesovesobuanscbenensancuesovenestebapetioengasebsostessneimbecsenaneasesosaasbesmeseotonsaceseee 


G Acrylic antyydride COpolyme® ................-.o-.ssssecvssesssensseesierecenesavenssteeneeneenesnseneeanencenstatonessesneessenscnenesessonsnnenesessassansoessesensensesonsssssenssesesssseson 


G Olefin/alky!l carboxylate copolymer, inorganic Salt. ............-.....-.s.ccesssssersveeseseesesseseverensesnesneneenecnnenseneaneonesnestecnecnseneesoeneansensenesononncnssnesseeee 
P 90-0730 | G Acrylic copolymers and salts thereof; styrene/acrylic copolymers and salts there. .............-0ssevscecsseserseenesnesnceneeneenesnsensensensenesossasenesee 


P 90-0750 | G Acrylic copolymers and salts thereot; styrene/acrylic copolymers and salts thereof. 

P 90-0770 | G Acrylic copolymers and salts thereof; styrene/acrylic copolymers and salts thereof. ........-....rserserssssensessenvenesssvesnssanssesseee 

P 90-0783 | G Acrylic copolymer and saits thereot; styrene/acrylic copolymers and salts thereOf .evccncmnvwsemesnsnrnsnnememenentcentntnentntnntne 
P 90-0676 | G Acrylic copolymers and salts thereof; styrene/acrylic copolymers and salts ther@Ot, ..nvcvcecvnsernenmetemeeenemeeesensnsntntnenete 
P 90-0689 | G Acrylic copolymers and salts thereof; styrene/acrylic copolymers and saltS there ..cscccncovs-eeenenynsnernenentnteneeeteenmneegetenesenenee 
P 90-0845. | G Acrylic copolymers and salts thereof; styrene/acrylic copolymers and salts there .nccvccwewesceeeneeseeeeeneeneereteeneneneneene ae 
P 90-0965 | G Acrylic copolymers and salts thereof; styrene/acrylic copolymers and salts thereo. ..............-cssscsscsssssssneesseeseeeneenneareneneesecennasnesnsonsessten 
P 90-0088 | G Acrylic copolymers and salts thereof; styrene/acrytic copolymers and Salts ther@Of, ccscwsusnwensenueusrseneneenessnsenenenntnteet ti 
P 90-1011 | G Acrylic copolymers and salts thereof; styrene/acrylic copolymers and salts thereOf. .neaacececcenss-nseuetreneneenssetnenentnteetntnenensee 
P w0-1034 | G Acrylic copolymers and salts thereof; styrene/acrytic copolymers and Salts ther@Of. .nvcwnwnvnvensesesnmeerrenentneneseneneeennnenne 

P 90-1057 | G Acrylic copolymers and salts thereof; styrene/acrylic copolymers and salts ther@Ot. .anccnicwencecueeseeeeeneneeeseentnsnenens 


P 90-1058 | G Acrylic copolymers and salts thereof; styrene/acrylic copolymers and Salts there, ..........-..--.-ccecsessecseeesessssesesssssssesenessnsessnscssvsseseseneseee 
P 90-1080 | G Acrylic copolymers and salts thereof; styrene/acrylic copolymers and salts thereof. 


P 90-1149 


P 90-1190 
P 90-1191 
P 90-1193 
P 90-1194 
P 90-1196 
P 90-1199 
P 90-1200 
P 90-1201 
P 90-1399 
P 90-1412 


P 90-1456 
P 80-1467 | G Aqueous polyurethane dispersion. ..............cssssssccssssssessssecensessesenesennecsnesesssssenesnssasssenssenscsanssenssensessseees 


P 90-1478 
P 90-1538 
P 90-1558 
P 90-1559 
P 90-1560 
P 90-1561 


aia skies seepsesatencunrecenecaaSacladenibci 


eeececerccerecsnereeeseeseeee sees eeseereeeeseeaee esses eee eee een ee see rene Ce ReeSeCeeereeeeeeereeees: AOC CORESEOOEOT OLE EEEOSS OE OSSESESELOLESE DEDEDE ET EEEES 


Ieee conc Scanned ceclceieaseencetoplnncoispnpubcslecbahenduansapiesuniellanenspeapssioceuiibiaipaeriatesete 


P 90-1570 
P 90-1573 
P 90-1574 
P 90-1575 
P 90-1576 
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IV. 137 CHEMICAL SUBSTANCES FOR WHICH EPA HAS RECEIVED NOTICES OF COMMENCEMENT TO MANUFACTURE—Continued 


Y 91-0015 


V. 18 Premanufacture notices for which the 
period has been suspended. 

PMN No. 

P 90-1635 P 90-1636 P 90-1825 P 90-1937 
P 90-1960 P 90-1964 P 90-1965 P 90-1973 
P 90-2000 P 91-0004 P 91-0011 P 91-0202 
P 91-0226 P 91-0227 P 91-0324 P 91-0325 
Y 91-0043 Y 91-0068 

[FR Doc. 91-4123 Filed 2-20-91; 8:45 am] 
BILLING CODE 6560-50-F 





Reader Aids 


INFORMATION AND ASSISTANCE 


Federal Register 


Index, finding aids & general information 
Public inspection desk 

Corrections to published documents 
Document drafting information 

Machine readable documents 


Code of Federal Regulations 


Index, finding aids & general information 
Printing schedules 


Laws 


Public Laws Update Service (numbers, dates, etc.) 
Additional information 


Presidential Documents 
Executive orders and proclamations 


Public Papers of the Presidents 
Weekly Compilation of Presidential Documents 


The United States Government Manual 
General information 


Other Services 


Data base and machine readable specifications 
Guide to Record Retention Requirements 

Legal staff 

Library 

Privacy Act Compilation 

Public Laws Update Service (PLUS) 

TDD for the hearing impaired 


FEDERAL REGISTER PAGES AND DATES, FEBRUARY 


523-5227 
§23-5215 
§23-5237 
523-5237 
523-3447 


523-5227 
523-3419 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3408 
523-3187 
523-4534 
523-5240 
523-3187 
523-6641 
523-5229 


Federal Register 
Vol. 56, No. 35 


Thursday, February 21, 1991 


CFR PARTS AFFECTED DURING FEBRUARY 


At the end of each month, the Office of the Federal Register 
publishes separately a List of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since 
the revision date of each title. 


6791, 6961 
3971, 6795 


Presidential Determinations: 
No. 91-15 of 
January 15, 1991 
No. 91-16 of 
January 16, 1991 
No. 91-17 of 
January 16, 1991 
No. 91-18 of 
January 22, 1991 
No. 91-19 of 
January 23, 1991 


Memorandums: 
Feb. 11, 1991 
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165......4559, 4943, 5155, 5156, 
5754, 6277 


3988, 4023, 4183-4243, 
4588, 4770, 4956 


3972, 3874, 4532, 4540, 
5337-5343, 5749-5752, 
6556, 6796-6806 

5153, 5154, 5345, 
6962 


3983, 4581, 5368-5375, 

5781, 6812, 6820 
483, 4584, 4760, 4956, 
5376, 5377, 6584-6593 





4176-4178, 4733, 4949, 
4950, 5157, 5158 


LIST OF PUBLIC LAWS 


Last List February 11, 1991 
This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with “PLUS” (Public Laws 
Update Service) on 523-6641. 
The text of laws is not 
published in the Federal 
Register but may be ordered 
in individual pamphiet form 
(referred to as “slip laws”) 
from the Superintendent of 
Documents, U.S. Government 
Printing Office, Washington, 
DC 20402 (phone, 202-275- 
3030). 


H.J. Res. 30/Pub. L. 102-5 


‘ To designate February 7 


1991, as “National Girls and 
Women in Sports Day”. (Feb. 
15, 1991; 105 Stat. 21; 2 
pages) Price:$1.00 





Public Papers 
of the 


Presidents 
of the 
United States 


Annual volumes containing the public messages 
and statements, news conferences, and other 
selected papers released by the White House. 


Volumes for the following years are available; other 
volumes not listed are out of print. 


Jimmy Carter Ronald Reagan 
1978 


1978 


(Book 11) 


1980-81 
(Book I) 


1980-81 
(Book I!) 


1980-81 
(Book II!) 


(Book II) 


1986 
(Book I) 


1986 
(Book I) 


1987 


George Bush 


1989 
(BOOK 1) sesssssssensees-$38.00 


1989, 


Published by the Office of the Federal Register, National 
Archives and Records Administration 


Order from Superintendent of Documents, U.S. 
Government Printing Office, Washingon, D.C. 20402-9325. 





Public Laws 


102d Congress, ist Session, 1991 


Pamphiet prints of public laws, often referred to as slip laws, are the initial publication of Federal 
laws upon enactment and are printed as soon as possible after approval by the President. 
Legislative history references appear on each law. Subscription service includes all public laws, 
issued irregularly upon enactment, for the 102d Congress, 1st Session, 1991. 


( ndividual laws also may be purchased from the Superintendent of Documents, Washington, DC 


-9328. Prices vary. See Reader Aids Section of the Federal Register for announcements 
of newly enacted laws and prices). 


Superintendent of Documents ae Order oan 


+6216 wits wesy! A DT 


To fax your orders and inquiries (202) 275-0019 


Pa YES, please send me _____ subscriptions to PUBLIC LAWS for the 102d Congress, Ist Session, 1991 
for $119 per subscription. 
1. The total cost of my order is $____.. ce ee 
International customers please add 25% 
Please Type or Print 
0. 3 Pease choose method of payment: 
eee ([] check payable to the Superintendent of Documents 


ida GPO Deposit Account LLIJ [III] 
[7] VISA or MasterCard Account 


(Street address) 
City, State, ZIP Code ae Doge hata RN ef at al: 
(City ) RUE az cae kaa Thank you for your order! 
(Daytime phone including area code) —<—— re 
(Signature) 
4. Mail To: Superintendent of Documents, Government Printing Office, Washington, D.C, 20402-9371 





The Federal Register 


Regulations appear as agency documents which are published daily 
in the Federal Register and codified annually in the Code of Federal Regulations 


federal regulations 


The Code of Federal Regulations (CFR) comprising , 
approximately 196 volumes contains the annual codification of 
the final regulations printed in the Federal Register. Each of 
the 50 titles is updated annually. 

individual copies are separately priced. A price list of current 
CFR volumes appears both in the Federal each 
Monday and the monthly LSA (List of CFR Sections Affected). 
Price inquiries may be made to the Superintendent of 
Documents, or the Office of the Federal Register. 


Superintendent of Documents Subscription Order Form 
Order Processing Code: 
*6463 Charge your order. (QR) PUFER crave ters may be telephoned to the GPO onde 


1 desk at (202) 783-3238 from 8:00 a.m. to 4:00 p.m. 
Its easy! a eae 


Monday-Friday (except holidays) 
[| YES 4 please send me the following indicated subscriptions: 


© Code of Federal Regulations 
eP 
*POF $620 for one year 


© 24 x Microfiche Format: 
——$188 for one year 


* , 2 
monenS37 500 fo 
—$18,750 for 


e Magnetic tape: 
one year —— $21,750 for one year 
six-months : 


1. The total cost of my order is $ . All prices include regular domestic postage and handling and are 
subject to change. International customers please add 25%. 

Please Type or Print 

2 Cs 3. Please Choose method Of payment: 


qosmp any OF perenne seme) Check payable to the Superintendent of 
Documents 


LJ GPO Deposit Account LT TT TTT I-() 
(Street address) a VISA or MasterCard Account 

sala i inseilihibisiicnets he ai he eer 
(City, State, ZIP Code) Thank you for your order! 


(Additional address/attention line) 


(Credit card expiration date) 
(Daytime phone including area code) : 


(Signature) (Rev. 2/90) 
4. Mail To: Superintendent of Documents, Government Printing Office, Washington, D.C. 20402-9371 





Microfiche Editions Available... 


Federal Register 


The Federal Register is published daily in 
24x microfiche format and mailed to 
subscribers the following day via first 
class mail. As part of a microfiche 
Federal Register subscription, the LSA 
(List of CFR Sections Affected) and the 
Cumulative Federal Register Index are 
mailed monthly. 


Code of Federal Regulations 


The Code of Federal Regulations, 
comprising approximately 196 volumes 
and revised at least once a year on a 
quarterly basis, is published in 24x 
microfiche format and the current 
year’s volumes are mailed to 
subscribers as issued. 


Microfiche Subscription Prices: 
Federal Register: 


One year: $195 
Six months: $97.50 


Code of Federal Regulations: 
Current year (as issued): $188 


Superintendent of Documents Subscriptions Order Form 


Cer Procensng Cade Charge your order. 
* 6462 it’s easy! GS = 

3 Charge orders may be telephoned to the GPO order 

Gesk at (202) 783-3238 from 8:00 a.m. to 4:00 p.m. 

friday (except holidays) 


eastern time, Monday-Fi 
& YES, please send me the following indicated subscriptions: 


24x MICROFICHE FORMAT: 
——— Federal Register: ; ____ One year: $195 


—_— Code of Federal Regulations: ——__— Current year: $188 


1, The total cost of my order is §. . All-prices include regular domestic postage and handling and are subject to change. 
International customers please add 25%. 


Please Type or Print 
2. C3. Please choose method of payment: 
(Company or personal name) Check payable to the Superintendent of Documents 


(Additional address/attention line) [_] cro Deposit Account - 
[_] VISA or MasterCard Account 


ee ee ee EET Te Le 


ity, > ‘ode ES fee te Thank for your order! 
ee (Credit card expiration date) you f 


(Daytime phone including area code) Gi ) 
4. Mail To: Superintendent of Documents, Government Printing Office, Washington, D.C. 20402-9371 





Order Now! 


The United States 
Government Manual Bii/gye 
1990/91 


As the official handbook of the Federal 
Government, the Manual is the best source of 
information on the activities, functions, 
organization, and principal officials of the 
agencies of the legislative, judicial, and executive 
branches. It also includes information on quasi- 
official agencies and international organizations 
in which the United States participates. 

Particularly helpful for those interested in 
where to go and who to see about a subject of 
particular concern is each agency's “Sources of 
Information” section, which provides addresses 
and telephone numbers for use in obtaining 
specifics on consumer activities, contracts and 
grants, employment, publications and films, and 
many other areas of citizen interest. The Manual 
also includes comprehensive name and 
agency/subject indexes. 

Of significant historical interest is Appendix C, 
which lists the agencies and functions of the 
Federal Government abolished, transferred, or 
changed in name subsequent to March 4, 1933. 

The Manual is published by the Office of the 
Federal Register, National Archives and Records 
Administration. 


$21.00 per copy 


Superintendent of vocuments Publication Order Form 
. * Charge your order. @aas quam 
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